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penalty, the State must demonstrate 
that it met one or both of the following 
conditions: 

(1) Although it did not achieve full 
compliance, the State made significant 
progress towards correcting or dis-
continuing the violation; or 

(2) The State’s failure to comply 
fully was attributable to either a nat-
ural disaster or regional recession. 

[64 FR 17890, Apr. 12, 1999, as amended at 71 
FR 37481, June 29, 2006] 

§ 262.7 How can a State appeal our de-
cision to take a penalty? 

(a)(1) We will formally notify the 
Governor and the State agency of an 
adverse action (i.e., the reduction in 
the SFAG) within five days after we de-
termine that a State is subject to a 
penalty under parts 261 through 265 of 
this chapter. 

(2) Such notice will include the fac-
tual and legal basis for taking the pen-
alty in sufficient detail for the State to 
be able to respond in an appeal. 

(b)(1) The State may file an appeal of 
the action, in whole or in part, with 
the HHS Departmental Appeals Board 
(the Board) within 60 days after the 
date it receives notice of the adverse 
action. The State must submit its brief 
and supporting documents when it files 
its appeal. 

(2) The State must send a copy of the 
appeal, and any supplemental filings, 
to the Office of the General Counsel, 
Children, Families and Aging Division, 
Room 411–D, 200 Independence Avenue, 
SW., Washington, DC 20201. 

(c) We will submit our reply brief and 
supporting documentation within 45 
days of the receipt of the State’s sub-
mission under paragraph (b) of this sec-
tion. 

(d) The State may submit a reply and 
any supporting documentation within 
21 days of its receipt of our reply under 
paragraph (c) of this section. 

(e) The appeal to the Board must fol-
low the provisions of the rules under 
this section and those at §§ 16.2, 16.9, 
16.10, and 16.13–16.22 of this title, to the 
extent that they are consistent with 
this section. 

(f) The Board will consider an appeal 
filed by a State on the basis of the doc-
umentation and briefs submitted, along 
with any additional information the 

Board may require to support a final 
decision. Such information may in-
clude a hearing if the Board determines 
that it is necessary. In deciding wheth-
er to uphold an adverse action or any 
portion of such action, the Board will 
conduct a thorough review of the 
issues. 

(g)(1) A State may obtain judicial re-
view of a final decision by the Board by 
filing an action within 90 days after the 
date of such decision. It should file this 
action with the district court of the 
United States in the judicial district 
where the State agency is located or in 
the United States District Court for 
the District of Columbia. 

(2) The district court will review the 
final decision of the Board on the 
record established in the administra-
tive proceeding, in accordance with the 
standards of review prescribed by 5 
U.S.C. 706(2). The court will base its re-
view on the documents and supporting 
data submitted to the Board. 

PART 263—EXPENDITURES OF STATE 
AND FEDERAL TANF FUNDS 

Sec. 
263.0 What definitions apply to this part? 

Subpart A—What Rules Apply to a State’s 
Maintenance of Effort? 

263.1 How much State money must a State 
expend annually to meet the basic MOE 
requirement? 

263.2 What kinds of State expenditures 
count toward meeting a State’s basic 
MOE expenditure requirement? 

263.3 When do child care expenditures 
count? 

263.4 When do educational expenditures 
count? 

263.5 When do expenditures in State-funded 
programs count? 

263.6 What kinds of expenditures do not 
count? 

263.8 What happens if a State fails to meet 
the basic MOE requirement? 

263.9 May a State avoid a penalty for failing 
to meet the basic MOE requirement 
through reasonable cause or through cor-
rective compliance? 

Subpart B—What Rules Apply to the Use of 
Federal TANF Funds? 

263.10 What actions would we take against a 
State if it uses Federal TANF funds in 
violation of the Act? 
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263.11 What uses of Federal TANF funds are 
improper? 

263.12 How will we determine if a State in-
tentionally misused Federal TANF 
funds? 

263.13 Is there a limit on the amount of Fed-
eral TANF funds that a State may spend 
on administrative costs? 

Subpart C—What Rules Apply to Individual 
Development Accounts? 

263.20 What definitions apply to Individual 
Development Accounts (IDAs)? 

263.21 May a State use the TANF grant to 
fund IDAs? 

263.22 Are there any restrictions on IDA 
funds? 

263.23 How does a State prevent a recipient 
from using the IDA account for unquali-
fied purposes? 

AUTHORITY: 42 U.S.C. 604, 607, 609, and 862a; 
Pub. L. 109–171. 

SOURCE: 64 FR 17893, Apr. 12, 1999, unless 
otherwise noted. 

§ 263.0 What definitions apply to this 
part? 

(a) Except as noted in § 263.2(d), the 
general TANF definitions at § 260.30 
through § 260.33 of this chapter apply to 
this part. 

(b) The term ‘‘administrative costs’’ 
means costs necessary for the proper 
administration of the TANF program 
or separate State programs. 

(1) It excludes direct costs of pro-
viding program services. 

(i) For example, it excludes costs of 
providing diversion benefits and serv-
ices, providing program information to 
clients, screening and assessments, de-
velopment of employability plans, 
work activities, post-employment serv-
ices, work supports, and case manage-
ment. It also excludes costs for con-
tracts devoted entirely to such activi-
ties. 

(ii) It excludes the salaries and bene-
fits costs for staff providing program 
services and the direct administrative 
costs associated with providing the 
services, such as the costs for supplies, 
equipment, travel, postage, utilities, 
rental of office space and maintenance 
of office space. 

(2) It includes costs for general ad-
ministration and coordination of these 
programs, including contract costs and 
all indirect (or overhead) costs. Exam-
ples of administrative costs include: 

(i) Salaries and benefits of staff per-
forming administrative and coordina-
tion functions; 

(ii) Activities related to eligibility 
determinations; 

(iii) Preparation of program plans, 
budgets, and schedules; 

(iv) Monitoring of programs and 
projects; 

(v) Fraud and abuse units; 
(vi) Procurement activities; 
(vii) Public relations; 
(viii) Services related to accounting, 

litigation, audits, management of prop-
erty, payroll, and personnel; 

(ix) Costs for the goods and services 
required for administration of the pro-
gram such as the costs for supplies, 
equipment, travel, postage, utilities, 
and rental of office space and mainte-
nance of office space, provided that 
such costs are not excluded as a direct 
administrative cost for providing pro-
gram services under paragraph (b)(1) of 
this section; 

(x) Travel costs incurred for official 
business and not excluded as a direct 
administrative cost for providing pro-
gram services under paragraph (b)(1) of 
this section; 

(xi) Management information sys-
tems not related to the tracking and 
monitoring of TANF requirements 
(e.g., for a personnel and payroll sys-
tem for State staff); and 

(xii) Preparing reports and other doc-
uments. 

Subpart A—What Rules Apply to a 
State’s Maintenance of Effort? 

§ 263.1 How much State money must a 
State expend annually to meet the 
basic MOE requirement? 

(a)(1) The minimum basic MOE for a 
fiscal year is 80 percent of a State’s 
historic State expenditures. 

(2) However, if a State meets the 
minimum work participation rate re-
quirements in a fiscal year, as required 
under §§ 261.21 and 261.23 of this chap-
ter, after adjustment for any caseload 
reduction credit under § 261.41 of this 
chapter, then the minimum basic MOE 
for that fiscal year is 75 percent of the 
State’s historic State expenditures. 

(3) A State that does not meet the 
minimum participation rate require-
ments in a fiscal year, as required 
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