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FAIR CREDIT REPORTING ACT: HOW IT
FUNCTIONS FOR CONSUMERS AND THE
ECONOMY

Wednesday, June 4, 2003

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS AND
CONSUMER CREDIT
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:08 a.m., in Room
2128, Rayburn House Office Building, Hon. Spencer Bachus [Chair-
man of the subcommittee] presiding.

Present: Representatives Bachus, Castle, Royce, Kelly, Gillmor,
Ryun, Biggert, Hart, Capito, Tiberi, Kennedy, Hensarling, Murphy,
Brown-Waite, Barrett, Renzi, Sanders, Maloney, Watt, Ackerman,
Sherman, Meeks, Gutierrez, Moore, Gonzalez, Waters, Hooley, Car-
son, Lucas of Kentucky, Crowley, Israel, Ross, McCarthy, and
Davis. Also attending was Representative Lee.

Chairman BACHUS. [Presiding.] Good morning. The subcommittee
will come to order.

Our hearing today is about the Fair Credit Reporting Act, FCRA,
and how it functions for consumers and the economy. It is another
in a series of hearings the subcommittee is holding with respect to
FCRA, and how secure consumers feel with respect to their per-
sonal information. At our last hearing, we had a representative of
the Treasury Department and others who discussed the FCRA’s im-
portance to consumers and the economy. We also heard a number
of views on the importance of the provisions in the FCRA that en-
s%"e Anational uniformity for certain core issues regulated by the
FCRA.

Today, we will learn why and how the FCRA is important to con-
sumers and the economy and how the national standards estab-
lished by the FCRA relate to the law’s importance in these re-
spects. I believe that the diverse group of witnesses testifying today
will assist us to better understand how and why the FCRA benefits
consumers and the economy.

The FCRA is a comprehensive and complex law. Those who are
familiar with the FCRA know that it governs the credit reporting
process. For example, the FCRA governs those who furnish infor-
mation to consumer reporting agencies or credit bureaus. It gov-
erns the credit bureaus themselves, and it governs those who use
credit reports obtained from credit bureaus. However, it is impor-
tant for us as a subcommittee to examine exactly how each of these
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entities is governed by FCRA and how the end result benefits con-
sumers and the economy.

It is my hope that we will also have a thorough discussion with
respect to provisions in FCRA that establish a uniform national
standard such as those governing furnisher obligations, the content
of a credit report, reinvestigation time frames, adverse action re-
sponsibilities, affiliate sharing, and pre-screening. The witness pan-
els have been divided into four general groups. Our first panel con-
sists of federal and state regulators, with experience in enforcing
FCRA, or regulating institutions governed by FCRA. Our second
panel consists of users of credit reports and furnishers of informa-
tion to credit bureaus. The diversity of this panel reflects the diver-
sity of interests in and application of FCRA.

Our third panel is intended to provide the perspective of individ-
uals, i.e. consumers, as represented by some of the national organi-
zations representing various groups of people. This panel should
provide a lively debate and include the full spectrum of viewpoints.
Finally, we will hear from those who work behind the scenes in the
credit reporting process.

We must hear from all these witnesses if we are to evaluate the
impact of FCRA. For example, we will hear from a state banking
supervisor who may in this rare instance agree on the need for na-
tional uniformity with respect to FCRA. We will hear how the pre-
screening process has resulted in lower costs to consumers. Also,
we will hear the perspective of the Hispanic Chamber of Com-
merce, of senior citizens, and of consumer attorneys in the FCRA
debate.

As I have mentioned in the past, Congress will have a choice to
make in the very near future. The provisions of FCRA that guar-
antee a single national standard with respect to many of the
FCRA’s provisions are set to expire on January 1, 2004. My focus
throughout this debate will remain on providing consumers and the
economy with strong benefits and protections. I believe this can
and should be done at the federal level in order to avoid a patch-
work of state laws that may affect the cost and availability of cred-
it, and therefore the economy as a whole.

I look forward to our witnesses testimony on this important
topic. In closing, I would again thank Chairman Oxley and Rank-
ing Member Frank for working together on this important issue
and making it a priority for the committee. I would also like to
thank the Ranking Member of the subcommittee, Mr. Sanders. Be-
fore I recognize him for an opening statement, I will say that the
minority requested 11 witnesses, and because of the number, we
have eight of those witnesses here today. So this by far reflects a
bipartisan selection of panels.

The chair now recognizes Mr. Sanders for his opening statement.

[The prepared statement of Hon. Spencer Bachus can be found
on page 108 in the appendix.]

Mr. SANDERS. Thank you, Mr. Chairman. In fact, I thank you
and your staff very much for helping us bring our witnesses here
today.

Mr. Chairman, I am particularly delighted that you agreed to my
request to have our Assistant Attorney General Julie Brill here
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with us this morning, and I look forward to her testimony, as well
as the testimony of all the other guests.

Let me very briefly mention, Mr. Chairman, my three top con-
cerns as we debate this issue. First, I believe that every consumer
in this country should have the right to a free credit report at least
once a year from all three major credit bureaus. Currently, con-
sumers in six states enjoy this right: Colorado, Georgia, Massachu-
setts, Maryland, New Jersey and Vermont. In Georgia, in fact, con-
sumers are entitled to two free credit reports a year. Mr. Chair-
man, as you recall during our first FCRA hearing, I asked Assist-
ant Treasury Secretary Wayne Abernathy about his views on the
subject. He told me that he believed, “there is a lot of merit to pro-
viding free credit reports,” and I would hope that both sides could
agree to that.

But we should not stop at the credit report. Since a consumer’s
credit score is the basis that credit is used in determining whether
you qualify for a mortgage, car loan or a credit card and what in-
terest you will be paying, I believe we must also allow each con-
sumer in this country to receive a free credit score from all three
major credit bureaus, and a description of the key factors that may
have adversely affected the consumer’s credit score similar to Cali-
fornia State law.

Currently, many consumers have to pay a fee of $9 for a copy of
their credit report and a fee of $13 to get their credit score from
each of the three major credit bureaus. Since these credit bureaus
can vary, it is important for many consumers to purchase all three
credit reports and all three credit scores. This can add up to $66.
Some Internet outfits charge fees that are even higher. Allowing
consumers to receive free credit reports and free credit scores
would be a win-win situation for both consumers and the industry.
For consumers, they would be able to quickly identify errors in
their credit reports and resolve them before they become a major
problem.

Most consumers do not even know they have errors in their cred-
it reports until they are turned down for a loan. Correcting these
errors would benefit the industry as well. For example, Financial
Insights, an industry research firm, estimates that losses related to
identity theft among U.S. financial institutions could reach close to
$9 billion in 2006. Allowing consumers free access to their credit
reports could substantially improve the accuracy of credit reports
and cut down on identity theft. The current situation is bad for
both consumers and the industry. We can begin to correct this
problem through free credit reports and free credit scores.

Secondly, I would like to focus on what the credit card industry
refers to as risk-based pricing. Some of you may have seen a front
page story in the New York Times and last week ABC News also
carried this. To my mind, if you look at this issue, it is an absolute
outrage. When consumers pay their credit card debts on time, they
can still see up to a tripling, up to 30 percent interest on what they
are paying despite the fact that they have paid the company on
time. The reason for that is that the company has determined that
they may have paid their car loan late, or two years ago they may
have paid their rent late, and suddenly they have seen a doubling
or tripling of their interest rates. It is a rip-off of the worst kind
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and this committee I hope will deal with it. It is fraud. It is a bait-
and-switch practice by some of the largest credit card companies in
America.

Finally, the third issue we must focus on is the ability for States
to pass stronger consumer protection laws on FCRA. It is my un-
derstanding that there will be several witnesses today who will tes-
tify in support of reauthorizing the seven FCRA state preemptions
because they believe that preempting the states from passing
stronger consumer protection laws somehow benefits consumers
and the industry. Well, if the 1996 state preemptions have bene-
fited consumers, I would like to know why identity theft complaints
nearly doubled in 2002.

The issue here is a fundamental philosophical issue. Those of us
who are conservatives believe in states’s rights and the rights of
states to be the laboratories of change. Our big government friends
over here think that the big federal government has all of the an-
swers, and they want to tell every state in the union what they
should do. So some of us who believe in Newt Gingrich’s victims,
we want to see the states continue to have the power to protect
consumers.

I thank you very much, Mr. Chairman.

Chairman BAacHUS. With that, I guess we will introduce our wit-
nesses.

Mrs. KELLY. Mr. Chairman?

Chairman BACHUS. Any other opening statements?

Ms. Kelly?

Mrs. KELLY. Thank you, Mr. Chairman. I thank you for holding
the hearing today. This is an issue that is of great importance to
this committee and Americans across the country.

Last month, we heard testimony from the Treasury Department
and a diverse panel of witnesses endorsing the extension of FCRA’s
uniform standards. Several witnesses testified that the failure to
reauthorize FCRA will have a negative impact on the flow of credit
and our economy. I share these concerns and believe that we must
reauthorize FCRA to ensure that we continue to offer millions of
Americans greater access to low-cost credit. I would also like to
stress the importance of reauthorizing FCRA in our efforts to com-
bat identity theft and help law enforcement officials track down il-
licit money under the Patriot Act. In numerous hearings, including
several in my Subcommittee on Oversight, we have found that
criminals and terrorists use complex and sophisticated schemes to
manipulate our laws and financial systems. This law is essential
to protecting the American people by detecting this activity and
helping us weed out the wrongdoers.

Today, we continue this work and will hear testimony from an-
other diverse group of witnesses. I am honored to have the oppor-
tunity to introduce one special witness from the great State of New
York, Superintendent of Insurance Greg Serio. As the committee
continues to examine FCRA reauthorization, there are many im-
portant issues we must address, but none more important than
protecting consumers. This is an endeavor that Mr. Serio has been
very effectively focusing on while carrying out his duties as the
New York Superintendent of Insurance.
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This is one place where our Ranking Member should be aware
our State has been in the forefront, continues to be in the forefront,
and we are one of those laboratories without any authorization
from the federal government. Mr. Serio has gone ahead on his own
and done a lot of these very interesting and very, very specific
things that are helping our consumers in New York State.

So Superintendent Serio, it is a great pleasure to see you. This
committee is going to undoubtedly benefit from your expertise. I
look forward to hearing your testimony, and I thank you very
much, Mr. Chairman, for holding the hearing.

Chairman BACHUS. Thank you.

Mr. WATT. Mr. Chairman?

Chairman BACHUS. Yes, sir, Mr. Watt?

Mr. WATT. I know we have four panels, and I do not want to pro-
long this. I just wanted to thank our State Banking Commissioner,
Mr. Joe Smith, for being here and welcome him

I yield back the balance of my time.

Chairman BACHUS. Thank you, Mr. Watt.

Ms. Hooley?

Ms. HOOLEY. Yes, thank you, Mr. Chairman. Hopefully I can get
a couple of concerns out on the table now so that people can try
to answer as we go along.

I am glad that we are doing this series of hearings. I think we
have one of the best credit reporting systems in the world, and I
hope to keep it that way. There are some areas, however, where
I think we need some improvements. One is identity theft, which
is the fastest growing crime. But the two issues I hope that our
panelists would think about today is inaccurate credit reports.
When you have people depending on getting a job and having an
accurate credit report, or getting insurance and maybe on that re-
port they have the father’s name who has defaulted on a loan, and
all of a sudden that father’s defaulted loan is on the son’s, and the
son now cannot get insurance for his home; or the person who has
been out of work and finally gets a job only to find out for some
reason or another that some bad loans are still on his credit report,
I think those are issues that we need to deal with.

The other issue is, how does a person that has had an issue with
identity theft, how do they get through the process without taking
a year and a half or up to 4 years, which I have heard about in
many stories, where it takes forever and it is so frustrating to get
through that process of cleaning up their credit report and getting
their identity back.

So the issue is inaccurate reports, and I know we have a lot of
accuracy in our reports, but if you are on the other end of an inac-
curate report, then how do you get through the process?

With that, I yield back the remainder of my time.

Chairman BACHUS. Thank you.

Are there other members that wish to make an opening state-
ment? If not, we will proceed to the first panel.

Ms. Kelly, did you want to introduce Mr. Serio, or are you
through with your introduction?

Mr. Sanders?

Mr. SANDERS. I will be very brief in introducing Julie Brill, who
has been an Assistant Attorney General for the State of Vermont
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since 1988. She is co-chair of the National Association of Attorneys
General Privacy Working Group. Julie has spearheaded Vermont’s
litigation and legislative efforts in a wide variety of areas affecting
consumers, including privacy, fair credit reporting, tobacco and
antitrust. We are delighted to have her with us today.

Chairman BacHUS. Thank you.

Our other three witnesses on the first panel are Howard Beales,
Director of the Bureau of Consumer Affairs at the Federal Trade
Commission. We welcome you, Mr. Beales; Dolores Smith, Director
of the Division of Consumer and Community Affairs, Board of Gov-
ernors of the Federal Reserve System, who has testified before us
on other occasions. We welcome you back.

Ms. Kelly has introduced Superintendent Serio. Assistant Attor-
ney General Brill, Mr. Sanders has introduced you. And our fifth
panelist is Joseph A. Smith, Commissioner of Banks, State of
North Carolina, on behalf of the Conference of State Bank Super-
visors. Mr. Watt welcomed you. We want to welcome you again.

At this time, we will proceed to opening statements. We will
start with you, Mr. Beales.

STATEMENT OF HOWARD BEALES, DIRECTOR, BUREAU OF
CONSUMER AFFAIRS, FEDERAL TRADE COMMISSION

Mr. BEALES. Thank you, Mr. Chairman and members of the com-
mittee. My name is Howard Beales and I am the Director of the
Bureau of Consumer Protection at the Federal Trade Commission.

I am pleased to have this opportunity to provide background on
the Fair Credit Reporting Act. Although the views expressed in the
written statement represent the views of the commission, my oral
presentation and responses to questions are my own and do not
necessarily reflect the views of the commission or any individual
Commissioner.

Since World War II, the American population has become vastly
more mobile, and consumer credit outstanding has grown exponen-
tially. Indeed, consumer spending accounts for over two-thirds of
U.S. gross domestic product, and consumer credit markets drive
U.S. economic growth. Early on, credit reporting was local or re-
gional. The amount of information collected was limited and not
standardized. Credit bureaus, also known as consumer reporting
agencies, manually recorded consumer information on index cards,
updated the information irregularly, and often retained it indefi-
nitely.

Over time, however, small credit bureaus grew to become larger
repositories of consumer information, relying on sophisticated com-
puter systems to store, process and transmit large amounts of data.
Today, the credit reporting system consists primarily of three na-
tionwide credit bureau repositories, containing data on as many as
1.5 billion credit accounts held by approximately 190 million indi-
viduals. Creditors and other so-called furnishers provide informa-
tion to credit bureaus voluntarily. There is no direct payment to
furnishers for providing this data, but the cooperative database en-
ables credit grantors to make more expeditious and accurate credit
decisions. Quick credit decisions are important for many consumers
who are in the market for new credit. A recent Federal Reserve
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Board study found that one in five active credit accounts were
opened within the last year.

Because of the national credit reporting system, the credit appli-
cation process has evolved from a relatively time consuming indi-
vidualized procedure that relied on loan officers’s case-by-case judg-
ment, to a more sophisticated and impartial system that relies on
consistent assessments of credit history information. Because of the
prevalence of credit reports, consumers today can use the Internet
to comparison shop for a wide array of credit products and get vir-
tually instantaneous offers, or they can get a five-figure loan from
a car dealer they have never been to before, and drive a car out
of the showroom the same day.

The FCRA provides consumer protections in two vital areas: pri-
vacy and accuracy. The FCRA protects consumer privacy by lim-
iting distribution of credit reports to those with specific permissible
purposes. Congress also has given consumers the right to opt out
of the use of their credit information for pre-screening, and to opt
out of the sharing of certain information, including credit reports
among affiliated companies. In addition to privacy, credit report ac-
curacy is a core goal of the FCRA. The FCRA seeks to achieve opti-
mal accuracy in part by providing that consumer reporting agencies
must follow reasonable procedures to assure the maximum possible
accuracy of the information they report. The FCRA also gives con-
sumers the right to know what information the credit bureau main-
tains on them, and the right to dispute errors, facilitated by the
FCRA’s adverse action notice requirements. The self-help mecha-
nism embodied in the scheme of adverse action notices and the
right to dispute is a critical component in the effort to maximize
the accuracy of consumer reports. The commission has given high
priority to assuring compliance with these provisions.

I would like to briefly discuss the commission’s efforts to admin-
ister the statute since 1970. The law provides that the commission
would be the principal agency to enforce it. A number of formal ac-
tions have been brought to enforce the law, including cases to en-
sure compliance by creditors with the adverse action notice require-
ment, compliance by credit bureaus with privacy and accuracy re-
quirements, and compliance by so-called furnishers with accuracy
requirements.

Most recently, the commission settled an action against an Inter-
net mortgage lender that failed to give adverse action notices to
consumers who did not qualify for online pre-approval because of
information in their credit reports. The commission is also engaged
in extensive consumer and business education, including the com-
mission’s 1990 commentary on the FCRA, and we are working on
a revision of that as well.

The 33 years since passage of the Act has fully demonstrated the
wisdom of Congress in enacting the FCRA. The FCRA helps make
possible the vitality of modern consumer credit markets. The con-
sumer reporting industry, furnishers and users can all rely on the
uniform framework of the FCRA in what has become a complex na-
tionwide business of making consumer credit available to a diverse
and mobile American public. The Act, along with the amendments,
provides a carefully balanced framework, making possible the bene-
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glts that result from the free, fair and accurate flow of consumer
ata.

All of these benefits depend on the consumer reporting system
functioning as intended. That is why the FTC continues to empha-
size the importance of educating consumers and businesses, and of
enforcing the law to assure compliance by all those who have a role
in making the system work.

Thank you, and I look forward to your questions.

[The prepared statement of Howard Beales can be found on page
122 in the appendix.]

Chairman BACHUS. Thank you.

Ms. Smith?

STATEMENT OF DOLORES SMITH, DIRECTOR OF THE DIVI-
SION OF CONSUMER AND COMMUNITY AFFAIRS, BOARD OF
GOVERNORS OF THE FEDERAL RESERVE SYSTEM

Ms. DOLORES SMITH. Thank you.

Mr. Chairman and members of the subcommittee, I appreciate
the opportunity to testify about the role of federal regulators under
the Fair Credit Reporting Act, and on how the Act promotes the
national operations of entities under the Federal Reserve Board’s
jurisdiction. Today, the three national consumer reporting agencies
each receives more than two billion items of information per month
and issues roughly two million credit reports each day. The agen-
cies gather the information from financial institutions and other
creditors, from collection agencies, and from public records. Partici-
pation in the U.S. credit reporting system is voluntary. Creditors
need not obtain consumer reports before they extend credit, al-
though most creditors do so to manage risk. There is no require-
ment that creditors furnish information to consumer reporting
agencies, but if they do they must ensure that the information is
accurate.

The FCRA contains important consumer rights and protections to
promote accuracy and to protect privacy. For example, consumers
have the right to dispute the accuracy or completeness of informa-
tion in their credit reports and to have inaccurate information de-
leted or corrected, and to include a statement of dispute in the re-
port if the dispute is not resolved. With respect to privacy, the
FCRA restricts the sharing of information among affiliates, unless
the consumer is given the opportunity to opt out.

The Federal Reserve Board and the other banking agencies play
an important role in interpreting and enforcing the FCRA as it re-
lates to credit. Banks are primarily users of consumer reports and
furnishers of information. The banking agencies have the statutory
authority to jointly prescribe regulations that carry out the FCRA
with respect to financial institutions. The Federal Reserve enforces
compliance through the examination of state member banks and
other entities subject to the Board’s jurisdiction.

In amendments to the FCRA adopted in 1996, the Congress pre-
empted states from enacting laws dealing with seven key areas, in-
cluding pre-screened solicitations, the duties of furnishers of infor-
mation, and information-sharing among affiliates. Chairman
Greenspan has testified that he supports making permanent these
preemption provisions which are set to sunset on January 1, 2004.
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The FCRA promotes interstate and nationwide operations in im-
portant ways. Most significantly, the availability of consumer re-
ports containing nationally uniform data allows banks and other fi-
nancial institutions to make prudent credit decisions quickly and
inexpensively wherever they do business and wherever their cus-
tomers live and work. The Act’s national standards, including those
governing data furnishers and data users, enable banks to comply
with a single set of rules for all domestic operations, thus pro-
moting efficiency.

The ability to engage in pre-screened solicitations enables banks
to effectively market their products to consumers who are most
likely to want them, which minimizes the cost of acquiring new
customers. Sharing information among affiliates enables large fi-
nancial enterprises to efficiently manage and use consumer infor-
mation across multiple account relationships.

A key consideration in an examination of federal preemption is
the impact that different state laws on credit reporting could have
on the availability and cost of consumer credit. Maintaining a reli-
able national reporting system is essential to the continued avail-
ability of consumer credit at reasonable cost. Credit information
from consumer reporting agencies that is accurate and up-to-date
benefits both creditors and consumers. Creditors can make deci-
sions quickly and in a fair, safe and sound, and cost-effective man-
ner. Consumers benefits from access to credit offered by competing
sources, quick decisions on credit applications, and again, reason-
able cost.

State restrictions in areas such as the furnishing of information
to consumer reporting agencies or the content of consumer reports
could affect consumers by decreasing the availability of credit or in-
creasing its cost. Additionally, credit scoring is an important tool
in credit granting, and the predictive power of credit scores de-
pends heavily on the content and quality of the credit bureau data
that are used to construct the models.

State laws that lead to a lack of uniformity in credit bureau data
could undermine the utility of the data for assessing credit worthi-
ness. This, in turn, could compromise the effectiveness of the scor-
ing models that creditors rely on for risk-based underwriting and
for portfolio management. As a consequence, creditors might have
greater difficulty assessing risk, which could lead to higher credit
costs and could reduce credit availability for some consumers.

Thank you.

[The prepared statement of Dolores Smith can be found on page
423 in the appendix.]

Chairman BACHUS. Thank you.

Superintendent Serio?

STATEMENT OF GREGORY V. SERIO, SUPERINTENDENT OF IN-
SURANCE, STATE OF NEW YORK, ON BEHALF OF THE NA-
TIONAL ASSOCIATION OF INSURANCE COMMISSIONERS

Mr. SERIO. Good morning, Mr. Chairman, members of the sub-
committee, and thank you to Mrs. Kelly for that kind introduction.
I am Greg Serio, the Superintendent of Insurance for the State
of New York. I come before you today representing the 50 states
and the District of Columbia, comprising the National Association
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of Insurance Commissioners. It is our privilege to provide you with
our views on the Fair Credit Reporting Act and the use of credit
information in insurance transactions.

The States, the District, and other members of the NAIC, as well
as the NAIC itself and other groups representing state insurance
policymakers, have been hotbeds of activity in the areas of evalu-
ating and regulating the use and the protection of consumer credit
information. From Kansas and Texas and a dozen other states
where new laws governing credit scoring are expected to be enacted
this year; to Ohio and Washington where regulatory action has al-
ready been taken; to Alabama where your new insurance Commis-
sioner, Walter Bell, has already made credit scoring a top regu-
latory issue, there has been a near-universal interest in and en-
gagement on the matter of credit scoring and safeguarding of con-
sumer information.

The common thread running through the actions of the NAIC
and its members, and the state legislatures, of course, is the Fair
Credit Reporting Act, with its articulated goals of preserving fair-
ness and equity for consumers in the ways that business utilizes
consumer credit information, and its objective of maintaining uni-
formity for ease for both business and consumers alike. The Fair
Credit Reporting Act has been the core of all regulatory and en-
forcement activities undertaken in recent years.

The subcommittee has been provided with a compendium of the
various state laws, regulations and legislative initiatives relating to
credit scoring, credit reporting and other uses by insurers of this
information in the underwriting and rating of insurance policies.
Our focus, it can be said, has been on managing the use of con-
sumer information or credit score models, limiting or prohibiting
them as sole determinants in making insurance underwriting or
rating decisions.

In those cases where credit data, either individual credit infor-
mation or scores are utilized, the states are routinely requiring
adequate disclosure of the source, format or application of that data
to the underwriting rating or renewal processes, so that insureds
may reasonably understand the basis for an insurer’s actions and
act accordingly. While some states such as California have not al-
lowed the use of credit data in underwriting or rating on some
lines, including automobile insurance, there is strong support for
the notion that credit history, that is the economic behavior of an
insured, plays some role and has some correlation to the procure-
ment and price of that economic commodity that we call insurance.

Actuarial reviews initiated by the NAIC lend support to that no-
tion. However, moderation in the use of such data, with maximum
practical transparency, is the goal and has allowed insurers to uti-
lize this data without running afoul of either the Fair Credit Re-
porting Act or the state laws addressing the use of credit informa-
tion and the pursuit of fair and equitable treatment for consumers,
and the federal law’s specific requirements that adverse actions
based on credit data analysis be communicated to those against
whom such actions are taken.

It should be remembered also that most states have either their
own fair credit reporting standards, such as New York, or general
insurance statutes prohibiting unfairly discriminatory practices by
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insurers that also serve to protect the public from unwarranted in-
trusions into or use of personal credit data.

The work of the NAIC on the issue of credit scoring continues
under the leadership of our President, Mike Pickens, the Arkansas
Commissioner; of our credit scoring working group, Joel Ario, our
Commissioner from Oregon; and former Congressman Mike Kreid-
ler, the Washington State Commissioner. The NAIC will also be
giving final approval to our regulatory options analysis in credit
scoring to be used as a policy guidance document for regulators,
and also to a consumer education brochure entitled “Understanding
How Insurers Use Credit Scoring,” both of which have been pro-
vided to the subcommittee. The working group will also continue
to consult with the Federal Trade Commission on fair credit report-
ing and enforcement issues.

Indeed, it has been the union of federal and state regulators, to-
gether with members of this House, the Senate and state legisla-
tors from across the country that should give consumers, our
shared constituencies, confidence that fair credit safeguards will be
continued. Thank you.

[The prepared statement of Gregory V. Serio can be found on
page 340 in the appendix.]

Chairman BACHUS. Attorney General Brill?

STATEMENT OF JULIE BRILL, ASSISTANT ATTORNEY
GENERAL, STATE OF VERMONT

Ms. BriLL. Thank you. Good morning. Thank you so much for in-
viting me here today, Chairman Bachus, and thank you Ranking
Member Sanders for that kind introduction.

My name is Julie Brill and I am an Assistant Attorney General
from the State of Vermont.

I would like to make three points today. First, we do not have
a uniform national law for credit reporting. Rather, we have a dual
regulatory system which encompasses federal and state laws. Sec-
ond, the states that have more protective consumer protection laws
in the credit reporting area have not been harmed. Their economies
are thriving. Third, in light of our dual regulatory system, Con-
gress should sunset the very limited preemption that currently ex-
ists in federal law as was contemplated in 1996.

With respect to my first point, states have enacted a wide variety
of state credit reporting laws to address enormous problems that
have existed in this industry. In Vermont in the early 1990s, entire
towns were listed as tax deadbeats because subcontractors for the
credit reporting agencies were unable to read our town records.
This debacle affected the lives of literally hundreds of Vermonters.
As a result, our State legislature enacted a very strong fair credit
reporting law that provided for protections that do not exist in fed-
eral law and that go beyond the protections that are in federal law.

California faces enormous problems, like the rest of the nation,
in the area of identity theft. California, responding to this enor-
mous problem, has also enacted provisions in their fair credit re-
porting law that go well beyond the provisions of federal law. Other
states have enacted laws that go beyond the provisions of federal
law. My written testimony outlines the wide variety of laws that
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exist in the states to better protect consumers in this critically im-
portant area of identity theft.

Congress has authorized this dual system of regulation. The pre-
emption that exists as a result of the 1996 amendments is only in
seven limited areas. But even with respect to those seven limited
areas, four of them allow state laws that were already on the books
in 1996. So with respect to preemption, only three limited areas are
truly preemptive as of 1996. Otherwise, states are authorized to
enact laws that are not inconsistent with federal law.

With respect to my second point, the economies of the states with
more protective laws have not been harmed. Professor Reidenberg
provided some information to this committee last month with re-
spect to important data points relating to mortgage rates and relat-
ing to bankruptcy filings for the three states that are specifically
exempted or “grandfathered” in the seven preemption areas. In my
testimony both written and here this morning, I am here to tell you
that there are other data points that demonstrate that the econo-
mies of these states have not been harmed. We looked at auto loan
rates, and found that Vermont is next to lowest in the nation with
respect to auto loan rates. That is, we rank 50th out of 51 jurisdic-
tions that are measured with respect to our auto loan rates. You
don’t get much better than that.

In addition, we wanted to determine whether or not credit was
readily available in Vermont. We examined our three major news-
papers over a 10-day period and came up with these advertise-
ments which you see on the poster boards to my left. They are also
attached to my written testimony as an exhibit. You will see if you
look at these advertisements that zero percent financing is readily
available in Vermont; instant credit is readily available in
Vermont. So our more protective laws have not harmed consumers.

With respect to my third point, the National Association of Attor-
neys General urges Congress to allow the limited preemption provi-
sion to sunset as originally contemplated. The States should serve
as laboratories of democracy in this incredibly important area, to
innovate with respect to fair credit reporting laws, and to assist
Congress in the ongoing debate with respect to what works and
what does not work for consumers. The States are more agile and
better able to address local issues.

Finally, I know my time is just out, I just want to make one clos-
ing remark. I will not be able to be here as you hear further testi-
mony today, and with respect to other hearings in the future. Our
office does not have people who can be here in Washington to mon-
itor the debate. I would just ask that this committee on a going-
forward basis ensure that the debate is intellectually honest. With
respect to Vermont’s economy and with respect to the economies in
other places where more protective laws are in place, please re-
member the poster boards; please remember the auto loan rates;
please remember our bankruptcy rates and our mortgage loan
rates; and remember that our economies have not been harmed.

Thank you.

[The prepared statement of Julie Brill can be found on page 161
in the appendix.]

Chairman BAcHUS. Commissioner Smith?
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STATEMENT OF JOSEPH SMITH, COMMISSIONER OF BANKS,
STATE OF NORTH CAROLINA, ON BEHALF OF THE CON-
FERENCE OF STATE BANK SUPERVISORS

Mr. JosSEPH SMITH. Good morning, Chairman Bachus, Represent-
ative Sanders, Representative Watt and other distinguished mem-
bers of this subcommittee.

I am Joe Smith, North Carolina Commissioner of Banks, and
Chairman of the Legislative Committee of the Conference of State
Bank Supervisors. Thank you for asking us to be here today to
share our views on the Fair Credit Reporting Act.

States’s rights was a keystone of CSBS’s founding charter. The
organization has a long history of supporting states’s abilities to
charter and determine the powers of financial institutions. Nearly
every innovation in banking services, powers, structures, and con-
sumer protections has come out of the state system. Consolidation
and centralization of authority and rulemaking are not always the
best answer for bank customers and borrowers. State bank super-
visors see the benefits of allowing state innovations not only in
bank powers and structures, but also in the area of consumer pro-
tections. CSBS does, however, recognize the benefit of a dual sys-
tem that serves national interests and national needs, as well as
local interests and local needs.

Since consumer needs can vary considerably among regions, con-
sumer protection is often best addressed at the state level. Uniform
nationwide standards, however, developed and enacted by the Con-
gress, by you, may be appropriate and desirable in some specific
areas. Technology has changed the world since the original enact-
ment of the Fair Credit Reporting Act in 1970. This revolution has
benefited both our financial institutions and the consumers they
serve. It has also changed the needs, demands and expectations of
both the industry and its customers.

Congress’s 1996 revision of FCRA included experimental preemp-
tions of state authority to enact laws in several areas related to in-
formation sharing with, as has been previously noted, some excep-
tions. These preemptions passed with little debate at the time, and
we welcome the opportunity to discuss them today.

Bank supervisors have always demanded that institutions make
decisions based on solid data. Technology now allows financial in-
stitutions to extend credit to individuals with whom they have
never before had relationships. Much of this revolution has oc-
curred since the 1996 FCRA amendments. Theoretically, this revo-
lution, supercharged by the Internet, should benefit the prudent
consumer of financial products as institutions can compete for their
business based on their credit records. Underlying this $6 trillion
market is a credit information system supported by the FCRA.

CSBS holds federal preemption of state laws and authorities to
a very high standard. Recognizing that our rapidly developing tech-
nology-based credit system has benefited consumers and our econ-
omy, and that it depends on reliable information and a consistent
environment, CSBS adopted a policy earlier this year to support
the permanent extension of the 1996 FCRA preemptions, retaining
the exemptions acknowledged at that time. While we generally op-
pose federal preemption, we believe that the benefits of uniformity
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to our credit-granting system and the value of this system to con-
sumers and our economy outweigh our objections in this case.

The credit-granting system is so important to the health of our
financial institutions and their ability to serve their customers that
we believe Congress should take action before the current FCRA
preemptions expire. CSBS’s support for preemption in this area
does not imply support for the growing preemption of other state
consumer protection laws. The Office of Comptroller of the Cur-
rency and the Office of Thrift Supervision continue to preempt
state consumer protection laws without the kind of public debate
we are having today.

The States are increasingly concerned about the growing perva-
siveness and boldness of OCC and OTS preemption, which they
now claim extends to traditionally state licensed and regulated op-
erating subsidiaries of federally chartered institutions. It is one
thing for Congress to debate policy openly and publicly, and then
establish federal standards. It is quite another when a regulator
proposes quarterly-ordered interpretations that a clear reading of
the law would not support. We hope that the Congress might ex-
tend its interest in the legislative preemption of FCRA to other
areas of consumer law preemption by the Office of Comptroller of
the Currency and the Office of Thrift Supervision. CSBS is com-
mitted to working with the Congress to address the needs of an
evolving nationwide financial services system in a way that re-
spects the interests of all our nation’s financial services providers
and minimizes regulatory burdens, while also protecting our na-
tion’s consumers.

I would be pleased to answer any questions members of the sub-
committee might have. I thank you for this opportunity.

[The prepared statement of Joseph Smith can be found on page
436 in the appendix.]

Chairman BAcCHUS. Thank you, Commissioner. Commissioner,
were you appointed this June, like three days ago?

Mr. JosepH SMITH. No. Well, I was appointed to this position
three days ago. This is my first assignment, and I thank the staff
very much for this opportunity.

[LAUGHTER]

Chairman BACHUS. Thank you.

Mr. Castle?

Mr. CASTLE. Thank you, Mr. Chairman. You have put together
a heck of a panel here, with people in similar positions disagreeing
with one another and covering the entire spectrum.

What I would like to do, and I only have 5 minutes, and I know
we want to enforce it today because there are so many panels, so
I am going to need very brief answers, if we can get it. But I am
very interested in what your recommendations are about what we
in Congress should do before January 1, 2004. I understand the
dual system. I understand the preemptions we have now. My inter-
est basically is establishing a credit reporting system that will
maximize the benefit to the consumers.

I am interested in your specific recommendations on what we can
do. I doubt if I am going to be able to get through all of you, but
if you can briefly tell me, not just where you are, because I think
I understand where each of you are from your testimony, but what
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you would specifically recommend that we do with respect to the
legislation that we have to take up, which could be just continue
the preemptions you have, expand the preemptions you have, do
something different, don’t do it at all, whatever it may be.

We will start with you, Mr. Beales, and we will try to go down
in order.

Mr. BEALES. The commission has not made recommendations at
this time.

Mr. CASTLE. Do you have any specific recommendations?

Mr. BEALES. No, we do not at this time.

Mr. CASTLE. Do you have a very brief statement, then, about it
so we can keep moving?

Mr. BEALES. We do not have any specific recommendations.

Mr. CASTLE. Thank you.

Ms. Smith?

Ms. DoOLORES SMITH. The Board itself has not taken a position
on the preemption issue. The Chairman has expressed his strong
support, and the Division of Consumer and Community Affairs ba-
sically is taking that position here today, and would make that rec-
ommendation to the Board.

Mr. CASTLE. Which is, in essence?

Ms. DoOLORES SMITH. Which is, in essence, to make permanent
the preemption provisions that exist in the seven key areas that
were identified in 1996.

Mr. CASTLE. Any discussion of expansion by the Chairman?

Ms. DOLORES SMITH. No, nothing at this point.

Mr. CASTLE. Thank you.

Mr. Serio?

Mr. SERI1I0. While the NAIC has not made a final decision on this,
personally speaking

Mr. CASTLE. That is good enough.

Mr. SERIO. If we are in a position where you look at this as a
whole, and there are enough safeguards down in the state system,
particularly with respect to insurance laws, it actually creates a
protective silo at both levels, so that the preemptions as they are
probably are providing enough security in concert with the state
laws where continuing the preemptions as they are probably would
be sufficient.

Mr. CASTLE. So they probably would be sufficient. Is there a bet-
ter answer than “probably would be sufficient”? Something else we
should do?

Mr. SERr1O. No. I think it would be sufficient. It would be ade-
quate, and it would be good to continue that because you do have
these other laws that may not fit under the consumer credit banner
specifically, but under the state insurance regulatory powers, at
1%ast in the insurance realm, we have adequate protections around
that.

Mr. CASTLE. Thank you.

Ms. Brill? Somehow I think you are going to have a little dif-
ferent answer here.

Ms. BrILL. Yes. In addition to sunsetting the preemption provi-
sions, we think that Congress should improve the national baseline
by requiring free reports, requiring disclosure of scores, improve
the pre-screening process, and allow for notice and choice with re-
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spect to affiliate sharing, among the other things we think Con-
gress should do, but that will suffice for this morning.

Mr. CASTLE. I may come back to you.

Ms. BRrILL. Sure.

Mr. CASTLE. Mr. Smith?

Mr. JosEpH SMITH. The CSBS has no additional recommendation
other than continuation. We would prayerfully suggest that you
could, in looking to additional——

Mr. CASTLE. You said that at the end of your testimony. Do you
have specifics on those different areas?

Mr. JosepH SMITH. We would only suggest that if you are looking
for examples of other places you might act, that the experiments
in the states, the activities of states in this area would be a good
place to look for other policy recommendations, but we have no for-
mal position.

Mr. CASTLE. Ms. Brill, going back to you for a moment, because
I don’t know if I agree with your position, but I don’t yet have
enough knowledge to disagree, but I am concerned. It seems to me
that the preemptions work reasonably well. There are problems.
Obviously, individual consumers have had problems, and there are
things we should probably do to fine-tune it. But it seems to me
we have struck a fairly decent balance with the dual system we
have now. I am from a small state, too. I am from Delaware, a lit-
tle bigger than Vermont, though, in population. But I am concerned
about the ability of our States to be able to do all of these things;
that the federal umbrella has perhaps been helpful.

In my judgment, consumer credit information is a lot more acces-
sible today and more easily obtained. There are huge bits of infor-
mation out there, and I worry about each individual state doing
this, and somehow discombobulating the system altogether, and
perhaps the dual system is the way to go. I say it as a matter of
debate, but I would be interested in your views. I am surprised
that you want to eliminate the preemptions altogether.

Ms. BriLL. Thank you for asking me to clarify that. The problem
is that in many respects, the national law is so poor in so many
of these areas and provides so few consumer protections. For in-
stance in pre-screening, supposedly there is a notice that goes to
consumers, but no consumers ever see that. They do not under-
stand how they can opt out of pre-screening. Looking at affiliate
sharing, Vermont does have a law that requires consent before af-
filiates can share credit reporting information, and we are the only
state in the nation that has that. That is because we believe con-
sumers ought to have some kind of notice and choice in that area;
that it should not be completely without any option.

So part of the debate over preemption is wrapped up in what is
the national standard. I do not think states are going to jump in
willy-nilly to seek to enact laws in every area just because they are
empowered to do so. States will closely examine what the federal
law is. They will look at local problems, as we did with respect to
Norwich, Vermont, and they will ask, do the federal laws ade-
quately protect? And if the federal laws are not adequate, the
states will jump in.

So I do not think there is a reason to fear that once the limited
preemption is eliminated—and again it is very limited—once it is
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lifted that the states are going to start enacting all sorts of laws.
They are going to look at what the federal government, what you
here in Congress have established.

Mr. CASTLE. Thank you.

I yield back, Mr. Chairman.

Chairman BAacHUS. Mr. Sanders?

Mr. SANDERS. Thank you, Mr. Chairman.

Sometimes this discussion sounds a little bit Orwellian to me. As
I mentioned earlier, I find it strange that folks who every other day
tell us how much they respect the rights of states and those gov-
ernments which are closest to the people to do the best job for the
people. That is every other day. But then when the big corporations
say, well, we want to crush the ability of consumers to get protec-
tion, suddenly it is the big bad federal government that has to run
the show.

Then I hear people say, well, we are for the consumers; we really
love the consumers. I have never heard a member of Congress say
they dislike consumers. So let’s be straight on this. All of the con-
sumer organizations do not believe that the federal government has
the right or should preempt state governments’s ability to protect
consumers. U.S. PIRG agrees with us. Consumer Federation of
America agrees with us. Consumers Union agrees with us. The Na-
tional Consumer Law Center agrees with us. So those groups who
protect consumers want strong consumer protection because they
understand that in 50 states with good attorneys general and so
forth, they can get that action.

Those organizations, like the credit bureaus, like the credit card
companies, like the large banks, they want preemption. Now,
maybe some of you will now announce to the world that the large
credit card companies are really pro-consumer. But if that is the
case, then we are in an Orwellian world.

I would ask Ms. Brill, give us some experience about what it
means for a state to have the flexibility to go forward to protect
consumers in a way that a federal government might not be able
to do.

Ms. BrILL. Yes, thank you. I would be happy to.

What states need to be able to do is to address problems as they
arise. What happened in our State with respect to credit reports
was just something that the federal government, that Congress was
unable to deal with.

Mr. SANDERS. That happened in Norwich. I remember that quite
well. How long do you think it would have taken for the federal
government, if ever, to address that problem which really impacted
hundreds of lives?

Ms. BriLL. Well, they did not act for another five years. We en-
acted our law that very next session, and it took Congress another
four years to enact its law. Frankly, one of the very most important
protections that consumers have with respect to accuracy in their
report is the ability to review their report by having access to a
free copy of their credit report at least once a year. Congress did
not give consumers that right. That provision is one of the most im-
portant in our law.
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Mr. SANDERS. Am I correct in recalling that you just said a mo-
ment ago that the Association of U.S. Attorneys General is opposed
to preemption?

Ms. BRrILL. Correct. The National Association of Attorneys Gen-
eral urges Congress to allow the preemption to sunset.

Mr. SANDERS. Okay. Just changing gears, a very brief answer, if
you could, I would like all of you very briefly to tell us if you be-
lieve that Congress should pass legislation allowing every con-
sumer in this country to receive a free credit report and free credit
score from all three credit bureaus.

Mr. Beales? Yes? No?

Mr. BEALES. We do not have any position at this time. I think
it is an interesting idea, and one that is worthy of careful consider-
ation.

Mr. SANDERS. Okay. Thank you. I have got to move. I am sorry.
We just do not have a lot of time.

Ms. Smith?

Ms. DOLORES SMITH. I would say no.

Mr. SANDERS. Mr. Serio?

Mr. SERIO. I do not think the NAIC has even addressed that
question, so I would not be able to weigh in on it.

Mr. SANDERS. Ms. Brill?

Ms. BRILL. Yes.

Mr. SANDERS. Mr. Smith?

Mr. JosEPH SMITH. My association has not spoken. My personal
opinion is yes.

Mr. SANDERS. Okay. Thank you very much.

Thank you, Mr. Chairman.

Chairman BACHUS. Thank you.

Mr. Murphy? Ms. Kelly?

Mrs. KELLY. Mr. Chairman, I have no questions of this panel. It
is going to be a long day, so I reserve my right to question at a
later time.

Chairman BAcHUS. Mr. Renzi?

Mr. RENZI. Pass.

Chairman BACHUS. Mr. Kennedy is not here.

Mr. Barrett?

Mr. Hensarling?

Ms. Hart?

Ms. HART. Thank you, Mr. Chairman.

I did not hear everything in great detail, but I guess I have a
quick question. It is basically regarding the credit report procedure.
This is probably something that some of you might not be particu-
larly interested in answering, but any member of the panel.

One of the concerns that has been expressed by constituents of
mine, and it is a little outside some of your testimony, is that they
have serious concerns about what appears on their reports. They
have much difficulty in removing inaccuracies from those reports.
I am just interested in hearing a quick perspective, especially out
of the regulatory agencies, about what you think we ought to do
in this reauthorization of the law to change that, or is there any-
thing in it that can help change the situation that is faced by the
general public as a result of some of the things that happened to
them on those reports.



19

Mr. Beales, you look like you are ready to answer.

Mr. BEALES. Yes, ma’am. We think accuracy is really a key goal
of the statute, and it has been a key focus of our enforcement ac-
tivities. The provision that is probably most important in the exist-
ing statute is the adverse action notice to consumers because it is
consumers that are the ones who know whether or not there is a
mistake. That has got to be the starting point. I would add, when
you get an adverse action report, you can get a credit report for
free under the existing statute.

That said, we are constantly on the alert for ways that the mech-
anism might be changed in order to improve accuracy, simplify the
process, or facilitate corrections when corrections are appropriate.
We do not have any recommendations at this time, but I think that
is an important thing to look at.

Ms. HART. Thank you.

Anybody else on the panel?

Thank you, Mr. Chairman.

Chairman BACHUS. Thank you.

Mr. Ackerman?

Mr. ACKERMAN. Thank you.

On the adverse action report, just going down the line, many con-
sumers do not know an adverse action has been taken unless they
apply for credit and then receive an adverse action report. In an
attempt to get consumers to either straighten out a problem or er-
roneous reporting, or to pay their bill, would it be a good idea in
your opinion to inform consumers that a negatively impacting
statement concerning their credit is going to be placed in the re-
port, other than an increase in their credit, which most people do
not consider negative?

Mr. BEALES. I think that would result in an enormous flow of in-
formation to consumers.

Mr. ACKERMAN. Is that bad?

Mr. BEALES. Well, I think a lot of it would be information that
they already knew; that they missed the payment on the mortgage
or whatever.

Mr. ACKERMAN. Yes, but a lot of institutions do not report them.
It is a yes or no question. If your credit card company or bank is
going to at that point report you to the credit bureau, or has re-
ported you, should the consumer be notified or not?

Mr. BEALES. I don’t think there is any significant benefit in doing
that.

Mr. ACKERMAN. Ms. Smith?

st. DOLORES SMITH. I agree that there is not a significant ben-
efit.

Mr. ACKERMAN. Mr. Serio?

Mr. SERIO. We actually did that on the insurance side. In the one
case of credit scoring that we did allow in the rating process, we
required that Metropolitan Life consider it to be an adverse action
and then take the appropriate action in terms of notifying the con-
sumer of that.

Ms. BrILL. Yes, we think that would be good information to go
to consumers, and I will note that Utah has such a law.

Mr. JosepH SMITH. The association I don’t think has a position
on this, and neither do I.
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Mr. ACKERMAN. Could each of you, going down the line, tell me
if you can tell us what is in the FICO score, what the components
are? Would you tell us?

Mr. BEALES. The FICO score is based on almost everything that
is in the credit report.

1\/111‘. ACKERMAN. What is the formula? I am asking what the for-
mula is.

Mr. BEALES. We do not know the formula.

Mr. ACKERMAN. You do not know the formula.

Ms. Smith?

Ms. DOLORES SMITH. Fair Isaac does not make that formula
available.

Mr. ACKERMAN. Mr. Serio?

Mr. SERIO. I can only speak for New York, but that is why we
have not allowed black box statistical models to be used in New
York, because of the inability to get that information.

Mr. ACKERMAN. Thank you.

Ms. Brill?

Ms. BrILL. None of the attorneys general knows that.

Mr. ACKERMAN. Mr. Smith?

Mr. JosepH SMITH. I do not know it either.

Mr. ACKERMAN. We don’t know it either.

Could you tell me if race is included in the FICO score? Just
speak out. Anybody know?

Ms. DoOLORES SMITH. I would be surprised.

Mr. ACKERMAN. We all would.

Could you tell me if ethnicity or national origin is in there?

Ms. BrILL. I don’t know.

Mr. BEALES. To my knowledge, that information is not in credit
reports and therefore is not in FICO reports.

Mr. ACKERMAN. Disruptive behavior, is that in the credit report?
Prone to violence, is that in the credit report?

Mr. SERIO. If I could address that from the insurance viewpoint.

Mr. ACKERMAN. Arrest record, is that in the FICO score?

Mr. SERIO. The reason why we have not allowed the black box
language is because it could be contrary to the state unfair dis-
crimination statutes, which is why we can allow it to be used with-
out having that information.

Mr. ACKERMAN. Okay. Now explain to me why the FICO score
is going to be important to the TSA to tell them whether or not I
can get on a plane.

Mr. Beales?

Mr. BEALES. I think that would be better directed to the TSA. I
do not know.

Mr. ACKERMAN. Are you going to tell the TSA what is in the
FICO score?

Mr. BEALES. We do not know what is in the FICO score. We
know how the FICO score was developed. We know what the FICO
score does. We do not know what is in it.

Mr. ACKERMAN. Ms. Smith? Is the FICO score going to help the
TSA keep me off the plane?

Ms. DOLORES SMITH. I don’t think so.

Mr. ACKERMAN. You don’t think so, that it is going to help them?

Ms. DoLORES SMITH. That it would help them.
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Mr. ACKERMAN. Mr. Serio?

Mr. SERIO. I am not sure how it would work.

Mr. ACKERMAN. Ms. Brill?

Ms. BRrILL. I will leave that to the wisdom of the federal agency.

Mr. ACKERMAN. Mr. Smith?

Mr. JosePH SMITH. I have no idea, sir.

Mr. ACKERMAN. Does anybody know why the TSA thinks the
FICO score is going to help them? What is in there that would indi-
cate to them why a person should not be allowed on a plane if their
FICO score is high or low? Does a person with a low FICO score
have a greater proclivity for blowing up a plane or committing an
act of terrorism? Anybody?

I yield back my time.

Chairman BACHUS. Mr. Baker, do you have any questions?

Ms. Carson?

Ms. CARSON. Thank you very much, Mr. Chairman.

I just have a quick question. What happens if an individual who
has superb credit, but their credit lays dormant for a long time and
they do not use it at all? And then suddenly there is a major activ-
ity underway in a person’s account, which may imply identity theft;
a person not being able to use their credit because they are dis-
abled, and somebody is going out and doing something. Is there
any mechanism in place now that would trigger some alert to
somebody’s credit report in that matter?

Mr. BEALES. There are monitoring services that are available
that people can buy that will report any activity on their credit re-
port. But unless they chose to do it, it is not something that would
happen automatically. At the point at which there was some denial
or some adverse action affecting the consumer, then there should
be a notice.

Ms. CARSON. Are you saying that the credit agencies do not find
any reason to be more sensitive to the activity on an account if it
has in fact been dormant for a long period of time?

Ms. DOLORES SMITH. It would not be the credit agency, but it
very likely would be the creditor that is monitoring the pattern of
usage and would note that this is unusual relative to the cus-
tomer’s behavior up to that point. In the same way that currently
even if an account is not dormant, if there is an unusual pattern.
For example, if the customer has been using it for relatively small
purchases and all of a sudden there is a several thousand dollar
usage, the creditor would get in touch with the customer, typically
to say, “Is this a valid transaction.” That is something in which the
creditor has an interest because under the truth-in-lending laws,
the consumer’s liability for usage is limited to $50, so the balance
would be on the creditor, and it is in the creditor’s interest to make
sure that that transaction is valid.

Ms. CARSON. So the creditor would know that this customer has
had very dormant credit for a long period of time?

Ms. DoLoORES SMITH. The creditor should recognize that, yes.

Ms. CARSON. But isn’t it to the creditor’s benefit to go ahead and
allow the transaction to occur?

Ms. DOLORES SMITH. It is not in the creditor’s interest to allow
the transaction to occur if it is not a valid transaction by the cus-
tomer, because the creditor will basically have to eat the loss.
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Ms. CARSON. Do you know of anything underway now that
catches identity theft more quickly than we have historically? I
know we went through a period where everybody was honest; ev-
erybody had a high level of integrity, and then, boom, here comes
a lot of people who want to beat the system, if you will. So do any
of you have any mechanism in place that would identify or quickly
alert you to some possible misuse of a person’s identity?

Mr. BEALES. We are very active on three fronts in attacking iden-
tity theft. One front is working with law enforcement to try to use
our database of complaints from consumers who have been victims,
to try to locate perpetrators as quickly as possible. A second front
is consumer education to tell consumers about what they can do to
notify and recognize the risk and to try to keep it as small as pos-
sible. A third front is business education to encourage businesses
to protect the personal information that may form the foundation
for an identity theft, because that is often the source of information
that leads to the problem.

There are fraud alerts that consumers can place on their credit
reports if they have been a victim of identity theft, in order to flag
for the financial institution that this person’s name has been used
in fraudulent transactions, and the financial institution should
take extra care to make sure that it really is a valid transaction.

Ms. BrRILL. May I respond to that from the state’s perspective?
Thank you.

With respect to fraud alerts, we have a consumer in Vermont
who attempted to have a fraud alert placed on his credit report, but
was unsuccessful. The fraud alert never appeared. We think the
voluntary nature of the credit reporting agencies offering to do
fraud alerts when contacted by consumers is problematic. In other
words, they do not have a requirement, going back to your earlier
question, to automatically do that. They wait to be contacted either
by the consumer or the credit grantor. We think that that vol-
untary system needs to be made mandatory.

I will also point out that the State of California has gone way
beyond what is happening both at the federal level and with re-
spect to many other states. They require a freeze. They require the
credit reporting agencies to place a freeze on the consumer’s credit
report in the event that the consumer requests that. With respect
to the freeze, the consumer is in complete control of their credit re-
port and is able to determine who will look at it and who won'’t.
We think that is one of the innovative solutions that this body
should be looking at with respect to identity theft.

Ms. CARSON. But you indicated that you had a consumer in your
State that attempted to

Ms. BrILL. Yes, to have an alert placed on their credit report and
the alert did not appear, despite his request to have it placed on
his credit report. Correct.

Ms. CARSON. Once the consumer did what the consumer should
have ?done, then who was responsible for ascertaining its place-
ment?

Ms. BRILL. Because there is no law, either federally or in our
State, requiring the credit reporting agencies to act when the con-
sumer seeks to have the alert placed on their report, there was no
legal responsibility on the part of the credit reporting agencies to
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follow up on that request. They claim that they do it. My guess is
it was an oversight or a slip-up, but the point is if there was a law
that required them to place those alerts on reports when requested,
then that slip-up probably would not have happened.

Ms. CARSON. Thank you.

Chairman BACHUS. Is there anyone on the majority side that
wishes to ask questions?

Mr. GONZALEZ. Mr. Chairman?

Chairman BacHUS. Okay. I am going to swap back and forth.

Mr. GONZALEZ. Thank you.

Chairman BAcHUS. Mr. Gonzalez, go ahead.

Mr. GONZALEZ. Yes, sir.

I had an interesting question, but actually Mr. Ackerman has
something that is of greater interest, so I would yield to Mr. Acker-
man.

Mr. ACKERMAN. Thank you.

Just one brief issue, Mr. Beales and Ms. Smith. How long does
it take when a credit grantor wants to put an adverse piece of in-
formation on somebody’s credit report for that to appear on the
credit report?

Mr. BEALES. It would depend on their reporting cycle. I think
once the information is received by the credit agency, it would ap-
pear on the credit report within a matter of a day or two.

Mr. ACKERMAN. Twenty-four hours, correct?

Mr. BEALES. After the report was sent. Typically, creditors would
report on a particular cycle. They would report all their accounts
at a certain time of the month. So maybe it is 30 days.

Mr. ACKERMAN. Most do monthly.

Mr. BEALES. Most probably do monthly, but it may be 30 days
before the next batch of reports goes.

Mr. ACKERMAN. The second question, how long does it take to re-
move something from the credit report that is negative, that the
credit grantor even agrees has been erroneously placed there, pos-
sibly as an error in identifying who the true consumer was, or in
the matter of a case of identity fraud? How long does it take the
agencies to remove that?

Mr. BEALES. If the creditor agrees, it would be removed auto-
matically the next time the creditor reported it, because they would
not report it anymore.

Mr. ACKERMAN. Once it is reported, I beg to differ with you, it
stays on your credit report until somebody asks that it be taken off.
Nothing is removed until specific legal time frames. If you report
something and you are late three times within the year, that stays
on. That does not go off the second month afterwards.

Mr. BEALES. Yes, sir, that kind of information would remain, and
that is actually one of the reasons that for many consumers there
is inaccurate information.

Mr. ACKERMAN. And if the agency reports it, are you aware of
how long it takes the credit agencies to remove it?

Mr. BEALES. If the information is disputed to the credit reporting
agency, it must be removed within 30 days.

Mr. ACKERMAN. That is not correct. Logic would tell you that, be-
cause that is the cycle that is needed to take to put it on. That de-
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pends on the cycle that the credit bureaus choose to remove nega-
tive information.

Mr. BEALES. That is the statutory requirement for the period to
reinvestigate. If they cannot verify within 30 days, they must re-
move it.

Mr. ACKERMAN. I am the consumer that I am referring to in New
York. When Gary Ackerman was reported, not me, but it wound up
on my report, either as a case of mistaken identity for $200 that
went to collection, that was abandoned, reported to the attorneys,
et cetera. When that appeared not on whoever the other Gary Ack-
erman or the make-believe Gary Ackerman was, but on this Gary
Ackerman’s report, and I asked that it be removed and spoke to the
credit grantor, and they recognized that they had made a mistake,
or someone or the lawyers had made a mistake, they could not get
that removed for six months because the credit bureau said that
was their cycle.

If you think that was the law, would you be supportive of a law
that would require them to move it as expeditiously as they are re-
quired to put it on?

Mr. BEALES. I think what you are describing was a violation of
the law.

Mr. ACKERMAN. If it is not the law, would you be in favor of a
law making it the law?

Mr. BEALES. Yes, sir.

Mr. ACKERMAN. Ms. Smith?

Ms. DOLORES SMITH. I really do not have that familiarity with
how credit bureaus act.

Mr. ACKERMAN. I am not that familiar with computers, but I
know if you can put it on within 30 days, you can get it off within
30 days. The question is, what is sauce for the goose is sauce for
the gander?

Ms. DoLORES SMITH. The answer is that it certainly would be
reasonable to require them.

Mr. ACKERMAN. Thank you.

Mr. Serio?

Mr. SERIO. Yes, I think we would be supportive of that.

Mr. ACKERMAN. Ms. Brill?

Ms. BRILL. Yes.

Mr. ACKERMAN. And the new Mr. Smith?

Mr. JOSEPH SMITH. Yes, sir.

Mr. ACKERMAN. Thank you.

I yield back the gentleman his time.

Chairman BacHuUS. I thank you, Mr. Ackerman.

Let me ask this question, and I guess I will ask Mr. Beales be-
cause you would be in the best position to answer the question. I
notice the Assistant Attorney General from Vermont said that al-
most no one uses this 1-800 line. I think that was your testimony.

Ms. BrILL. Yes. It is difficult to find. Correct.

Chairman BAcHUS. I had heard that over five million people had
used it. Obviously, there is a big difference in almost no one and
almost five million. What is the true story?

Mr. BEALES. As I understand it, there are several million people
who have opted out. I do not know what the precise number is. I
think that that is something that the credit reporting agencies
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should be able to tell you as to how many people are on the data-
base. I think the notices that people get in the pre-screened offer,
there are certainly ways that they could be clearer and more con-
spicuous to identify that number and let people figure it out, but
a great many people have found it.

Chairman BACHUS. I would agree that it is hard to find. Most
people are not aware of the number. But even with that a given,
it is my understanding we have had five million opt-outs, so it
would be interesting to find that figure.

We talked about credit scoring and disclosure of credit scoring by
credit reporting agencies. California is moving a law right now to
do just that. If you require a credit bureau to do that, now, the
credit score, if a lender or bank or mortgage company or insurance
company, any of them are doing a credit score, that is their credit
score, isn’t it? Isn’t that the insurance company who would formu-
late their own score? The bank, if they are going to lend money,
it would be their score? It is not the credit bureau’s score, is it?

Mr. SERIO. That is not necessarily true.

Chairman BacHUS. Okay.

Mr. SERIO. It might be. In fact, that is one of the things in the
case we had in New York with Metropolitan Life, they actually
came in and said that by taking the different factors they get from
the credit bureaus, and then creating their own credit model, and
basically limiting it to data from their population of insured, they
did create a MetLife credit score. That is what gave us the con-
fidence that it was a finite data pool; that it was their own folks;
that it was directly related to their financial risk; and that is why
we did allow it, together with the safeguards of reporting adverse
actions if they were to deny the discount for the insurance if they
did not reach whatever the credit score standard was.

Chairman BACHUS. Yes, because if First National Bank loans
money, they come up with their own internal credit score, which
is their property.

Ms. Smith, does the credit bureau even keep that score?

Ms. DoLORES SMITH. First of all, my understanding is that each
of the credit bureaus is basically developing their own credit scores
for credit bureau customers, so it may have some utility for some
creditors. For banks, what we expect is that they will be doing
their own underwriting based on the risk factors that they con-
sider. They would be looking at the credit report and pulling data.
If the bank, as you suggest, uses a credit scoring model, it would
be one that has been developed for the bank, because the idea is
to evaluate credit worthiness in terms of the bank’s clientele, not
who may be in the population of customers at the credit bureau.

Chairman BACHUS. Ms. Brill, in Vermont, you have testified they
pretty much lead the nation. I am just going to assume that. Is
there a problem with telling a credit bureau to release a credit
s}clor% that may be a lender’s credit score? Have you tried to do
that?

Ms. BrIiLL. We do not now have a law requiring disclosure of
scores. There are about four States that do.

Chairman BACHUS. Have you ever attempted to do that?

Ms. BriLL. Yes, we did. We originally had a law that would re-
quire disclosure of scores. It was back in 1992 when our law was
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first enacted. At that time, I believe no other state had a law re-
quiring disclosures of scores. The industry came into our legislature
the next year, or it was right around the time that the FTC devel-
oped its guidance which basically did not require disclosure of
scores. The industry came in and said it is way too expensive to
do for Vermont; we are going to pull out of your State, et cetera,
et cetera. So our legislature devolved down to the federal standard
and did not require disclosure of scores.

Chairman BACHUS. So you actually backed off requiring it, or re-
pealed a law that did that?

Ms. BriLL. Correct, although our office would like to see disclo-
sure of scores now, and we do support legislation that is pending
in our State legislature to require disclosure of scores.

Chairman BACHUS. Okay.

Mr. Beales, what was the problem with requiring those scores?

Mr. BEALES. The difficulty with requiring disclosures is which
score, because there are many different credit scoring models in
use. There are some fairly standard ones that are very widely used,
but there are also customized ones for individual companies or in-
dividual creditors. It is not so much a conceptual problem as a
which score problem, because whatever score was disclosed may or
may not be the score that was actually used in making a particular
decision.

Chairman BACHUS. Okay, thank you.

Mr. Davis?

Mr. DAvis. Thank you, Mr. Chairman. Good afternoon to the
panel.

From listening to the discussion, it seems that there are two
questions. One of them Mr. Ackerman I think very skillfully pur-
sued with you, and it is the question of what would the content of
a national standard be if we have one; and the second one Mr.
Sanders I think pursued with you, and it is the question of what
is the utility of having a national standard.

Ms. Brill, I want to take advantage of your expertise as someone
who is actually out there practicing in this area and litigating in
it to educate me a little bit. Let’s say hypothetically a credit card
company is headquartered in Florida. And let’s say they send out
a solicitation to someone in my State of Alabama, and someone in
Alabama obtains credit from them. Whose laws control in that situ-
ation? Is it the Florida law that is the law of the headquarters
state, or is it the Alabama law as the law of the consumer?

Ms. BrILL. We would say the Alabama law.

Mr. DAvIS. So essentially it is a rule that the law of the state
where the consumer seeks credit would govern?

Ms. BRILL. If there were a fight over the jurisdictional issue, one
would need to show that the company purposefully entered the
economy of Alabama. Assuming there was sufficient advertising,
sufficient telemarketing and other forms of outreach to that state,
then I believe the law of Alabama would probably apply.

Mr. DAviS. And in the modern day and age with solicitations and
sending these things in the mail, you would almost always have
that voluntary entry into the stream of commerce, wouldn’t you?

Ms. BriLL. Almost always, yes, as long as it was not solely over
the Internet.
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Mr. DaAvis. So if someone for example in my State of Alabama
wanted to raise some kind of a legal claim against a credit card
company in Florida, obviously Alabama law would govern that
claim. Is that right?

Ms. BrILL. Yes. I should say that it really depends on the nature
of the law, and if the law is focusing on a consumer right with re-
spect to that offer, then yes, I believe the consumer would be able
to assert that Alabama law applies.

Mr. DAvis. So if a credit card company, say, had headquarters
in Florida and was primed to be a national company and sent so-
licitations to all 50 states, that would mean in effect that con-
sumers in 50 different states would be able to invoke 50 different
sets of laws if they filed suit. Correct?

Ms. BriLL. To the extent that the different states have different
laws, that is currently the case. That is right.

Mr. DaAvis. All right. Now, have you done or can you shed any
empirical light for me on whether or not any research has been
done on the degree to which the 50 states do have different sets
of laws and the degree to which there is an amount of uniformity?
Obviously, I do not expect you to give me a 50-state answer, but
as a general rule are the laws more uniform than not, or is there
significant variation between the laws?

Ms. BrILL. My written testimony sets out the various state laws
that exist in the credit reporting area. You were asking a question
with respect to a credit card solicitation, and I was understanding
that the law that may apply might not necessarily be credit report-
ing, but might have to do with fair credit billing or something else,
another area where the states are not preempted and have various
laws. But with respect to credit reporting, my written testimony
does set out the different types of state laws that exist.

I believe that there are a wide variety of state laws now in the

credit reporting area, and that is why I say we have what I would
call a dynamic dual regulatory system dealing with credit report-
ing.
Mr. Davis. All right. Given the dynamic duality, if you will, of
that system, one of the concerns that people on the other side of
this debate raise is that absent a national standard, a credit card
company has to make do with the patchwork of laws from different
states. I think you acknowledge that is kind of the reality. So what
kind of guidance would you give a company, let’s say for whatever
reason we do not reauthorize the preemptive standard and say the
states are given a broad leeway to formulate their laws, what kind
of practical guidance would you give to a credit card company in
Florida that is running a national business, to help them get
through this maze of laws?

Ms. BRrILL. Contact a lawyer who can research all the laws, or
contact the National Association of Attorneys General which can
provide a compendium of the different state laws. I am sorry, but
that is currently the situation. That is what they have to do right
now.

Mr. DAvis. I guess what I am getting it is the more nationalized
the system obviously creates one set of incentives, and the more
the system is driven by state law, it creates another set. I am try-
ing to focus on the very narrow policy issue, because people on the
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other side of this debate raise the argument that credit may be less
freely extended, for example, if there is a wide patchwork of state
laws, and that if there was one national uniform standard, that if
it is robust enough and fair enough, that that would give some
practical guidance and better practical guidance to the credit com-
panies. Do you agree with that as a general matter?

Ms. BrILL. It is a hypothetical question because we do not have
a uniform set of standards right now. We have a wide variety of
state laws. So hypothetically, I would like to see the data, the re-
gression analysis that would show that credit would be more freely
available. I have never seen an economic analysis to show that. As
I tried to point out in my opening statement, the economy of
Vermont has not been harmed in any way by our more protective
laws. We have quite a number of more protective laws, not only in
fair credit reporting, but also in the privacy area. So I would like
to see the regression analysis showing that.

Mr. Davis. Okay. I think my time has expired, Mr. Chairman.

Chairman BACHUS. Our last member, Mr. Hensarling.

Mr. HENSARLING. Thank you, Mr. Chairman.

Obviously our discussion today has a lot to do with consumer
protection. It appears to me that there is no greater consumer pro-
tection than a competitive marketplace. Given that each week back
in my home in Dallas, Texas I receive a dizzying array of credit of-
fers, it gives the appearance that we do indeed have a healthy, ro-
bust, competitive marketplace in the extension of credit.

When we look at consumer protection, it seems like it divides up
into four areas: access to credit, affordability of credit, privacy, and
accuracy. I am convinced from my study of economics, my observa-
tion of what is going on in the real world, and the preponderance
of testimony that this committee has received, that indeed we do
enjoy the greatest access and affordability as to credit to be found
in the world.

I guess the relevant question might be: Do we pay too high a
price in the category of privacy and accuracy? I have heard occa-
sional anecdotes here and anecdotes there, serious ones, concerning
consumers that have been wronged by this process. But my ques-
tion to the panel is, can you quantify this problem for me? Can you
give me a metric? Can you put it in some kind of context? Out of
the millions or tens of millions or hundreds of millions of credit
transactions each year, how often do we have consumers who legiti-
mately complain about privacy concerns or accuracy concerns?
What is the scope of the problem? Perhaps each one of you could
very briefly address that.

Mr. BEALES. We do not have a reliable quantitative measure of
the problem. We do not know of any measures of accuracy that we
think are reliable as to the extent of inaccuracies. There is no ques-
tion that it happens. Our focus on accuracy and privacy is to focus
on the process of notices to consumers and their ability to correct
and reinvestigations, and furnishers providing accurate informa-
tion.

Mr. HENSARLING. Thank you, if I could interrupt. I do have a
limited amount of time.

Ms. Smith?
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Ms. DoLORES SMITH. We do not have data that would quantify
that for you.

Mr. HENSARLING. Okay, thank you.

Mr. Serio?

Mr. SERIO. We have not seen any significant breakdown. In fact,
it has been more of a balance between the need to run in a com-
petitive marketplace and the protections that the consumers have
been looking for.

Mr. HENSARLING. Thank you.

Ms. Brill?

Ms. BriLL. I have not seen the data. It is an excellent question.
One of the problems is, of course, consumers do not have broad ac-
cess to their credit report, and as a result, they might not know
that there are inaccuracies in the reports.

Mr. HENSARLING. Mr. Smith?

Mr. JosEPH SMITH. We do not have any quantified data. With my
colleague the attorney general, we work them one at a time.

Mr. HENSARLING. Okay. Thank you.

Mr. Chairman, I would like to yield the balance of my time to
you for a follow-up question.

Chairman BACHUS. I appreciate the gentleman from Texas.

I keep hearing things today, and we have a panel of magna cum
laude graduates, so I am a little bit intimidated by that. But I did
hear testimony that said that credit bureaus do not update their
files for six months after a consumer disputes something on the re-
port, and that is a real problem. What is the basis for that? It is
my understanding that current law requires the credit bureau to
update their file within 30 days, and that is a uniform standard.
So doesn’t the present law take care of that?

Mr. BEALES. Mr. Chairman, that is my understanding. It should
be corrected within 30 days or deleted.

Chairman BACHUS. So what can we do that we are not doing
ngw, when we say after 30 days you can sue them for not doing
it?

Mr. BEALES. Right. Ultimately, it is an enforcement question of
making sure that the law is complied with.

Chairman BAcHUS. But what I am saying is that another law is
not going to do anything more. I mean, it is not a problem with
the law.

Ms. BriLL. May I respond on that issue, Mr. Chairman? I think
one of the problems may be with respect to the duties of the fur-
nishers of that information. I am not sure, I think it was Rep-
resentative Ackerman who brought up that issue. The issue may
be that the information gets deleted once, but then becomes re-
inserted into the credit report in a subsequent cycle. So it might
take a longer time to get the information permanently deleted.

I think that that is a problem in the credit reporting industry
now, and I think that one way to address that is to improve the
duties upon furnishers and also to improve the ability of consumers
to bring a private right of action with respect to a furnisher’s fail-
ure to permanently delete inaccurate information.

Chairman BAcHUS. Okay. Let me ask you this, Chairman Green-
span testified before our committee, and I think Ms. Smith in your
testimony today you also mentioned this, that the national credit
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reporting system has resulted in a democratization of credit avail-
ability, allowing more Americans in low-and moderate-income cat-
egories to enter the financial mainstream and own their own
homes. Does the Federal Reserve have statistics, or do you compile
statistics on consumer credit patterns, and do they bear out that
statement?

Ms. DOLORES SMITH. We do study consumer patterns through
surveys that are carried out by the Michigan Survey Research Cen-
ter. So we will generally have some idea of consumer patterns. We
do not have, so far as I know, data that would spell out exactly in
the economy how much can be attributed to any particular cause.

Chairman BAcHUS. Okay. If you have uniform standards, one
thing that people have testified, and I think there is pretty much
agreement that they do allow banks to make quicker, less expen-
sive credit decisions. Does everybody agree on that?

Ms. BrRILL. I am sorry, what is the question?

Chairman BacHUS. That a uniform standard would allow banks
to make less expensive or it reduces the cost of the banks of mak-
ing decisions and they can make them quicker.

Ms. BRILL. I do not agree.

Chairman BACHUS. You do not agree.

Ms. BrILL. No. I do not believe we now have uniform standards,
and I think that in Vermont we have more protective standards
and our credit decisions are very quick and credit is readily avail-
able at very low rates.

Chairman BAcCHUS. So Chairman Greenspan’s saying that they
allow banks to make prudent credit decisions quickly and inexpen-
sively, you dispute that?

Ms. BriLL. I do.

Mr. SANDERS. Mr. Chairman, in Vermont some of us on occasion
do disagree with Chairman Greenspan.

[LAUGHTER]

Chairman BacHUS. How about Ms. Smith?

Ms. DOLORES SMITH. Ms. Smith believes that the Chairman is
correct.

[LAUGHTER]

That the availability of the data from the credit bureaus on a
uniform basis does enable banks to make credit decisions more
quickly, and that they are prudent credit decisions.

Chairman BACHUS. So it does increase the cost of credit under-
writing when you do not have uniform standards.

Ms. DoLORES SMITH. It would make it more difficult and it would
cut down on the efficiency generally. I think it is hard to say what
it would be for a particular institution, but if you are looking at the
industry as a whole I think that it is a given that having a uniform
system does facilitate operational efficiency.

Chairman BACHUS. Mr. Serio, do you agree?

Mr. SERIO. Yes, Mr. Chairman, thank you.

We agree with that entirely in terms of not just the speed with
which decisions are made, but actually making better underwriting
decisions in the insurance realm, which would benefit all the pol-
icyholders of a typical company. The safeguards come in from the
other side of the process, from the state side. That is why together,
as our testimony indicates, that really works well with the best of
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both worlds, from both the federal and the state realms because
you have, particularly for banks and insurance, if I can add banks
in for a moment, they are both regulated industries and they both
have a certain amount of skin in the game, if you will, to make
sure that the information they are getting is good. They are using
these things to maximum efficiency and effectiveness. That is why,
to now look at it in the abstract of whether it works or does not
work, but rather how does it work as a whole, and we think it does.

Chairman BACHUS. Right. We are not saying that that makes the
case that you should have uniformity. I am simply saying that all
our testimony to date, and on the other panels, there has been
pretty wide agreement that uniformity allows quicker, more cost-
efficient decisions. Now, whether it is worth paying more costs,
which are passed onto consumers, or whether it is worth it is an-
other debate.

Ms. BrILL. Mr. Chairman, very respectfully, I would urge this
committee to look at the data. In Vermont, our credit decisions are
obviously extremely prudent because our bankruptcy rates are the
lowest in the nation.

Chairman BAcHUS. But it would be lenders outside Vermont
lending to Vermonters that would have to comply with your law,
and so the cost would be incurred by them. I am not sure you
would have that data.

Ms. BrirLL. What the cost is? You are correct that I do not know
what the incremental cost is to the industry of complying with
Vermont’s law. I do not have that data.

Chairman BACHUS. Obviously the cost of that is going to be to
those 49 other states, institutions there or insurance companies
there trying to comply with your law. The cost of complying with
the Vermont law is going to be spread out over 50 states.

b Ms. BRILL. I am not certain that that is true. It may very well
e.

Chairman BAcCHUS. But do Vermonters borrow money from out-
of-state institutions or get insurance from out-of-state institutions?

Ms. BRILL. Absolutely. All I am saying is that I am not sure that
the institutions would spread the costs across the nation, or wheth-
er they would impose a premium on Vermonters. I was merely re-
sponding to the point about the prudence of the decisions and the
accuracy of the information, and their ability to evaluate the credit
worthiness of Vermonters. It would appear to be high, given that
our consumer bankruptcy rates are the lowest in the nation.

Chairman BAcCHUS. In fact, Mr. Sanders actually said that in
Alabama they are one of the highest in the nation, and in Vermont
they are one of the lowest, and he says that the Fair Credit Report-
ing Act has a lot to do with that. But I went back and saw where
ours were in the south, and they have always been historically the
highest, and New England has historically always been at the low-
est, and that was 50 years ago, and this law is not that old. But
that is a good argument if you can make it and get away with it.

Mr. Sanders?

Mr. SANDERS. Just a couple of points, and I did not suggest that
people’s interest rates were directly 100 percent impacted by the
Fair Credit Reporting Act. Obviously, there are a thousand factors
that determine that. But just a general statement in terms of the
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state of credit in America, we should not forget that since the year
2000, bankruptcy rates are up by 23 percent, and they are cur-
rently the highest in the country.

Mr. Beales, I did want to address a question to you. You are the
Director of consumer affairs for the FTC, and in that position pre-
sumably you are one of the key consumer representatives in this
country, the person that millions of people presumably look to for
help. I am sure that you will agree with me that a consumer’s cred-
it score is of enormous consequence to that individual in terms of
purchasing a home or a car or the overall interest rates that that
person pays. I don’t think anyone disputes that.

Picking up on Mr. Ackerman’s line of questioning, what we have
learned today, and you will correct me if I am wrong here, is that
you, whose job it is to represent millions of consumers, do not know
how a credit score is calculated. You do not know it. I do not know
it. Nobody up here knows it. We do not know why one credit bu-
reau may develop a higher or lower score than another. We do not
know that one’s score may be higher or lower because one is black
or white or Hispanic; because one may live in a bad part of town
or a fancy part of town; because one is a woman or a man; or be-
cause one may have lost the job three years ago for no fault of one’s
own.

Given that reality, that you have told us that you do not know
the methodology by which these scores are determined, do you be-
lieve that you, me, this committee and the American people should
receive a description of the key factors that may adversely affect
a consumer’s credit score? Do we have a right to know how these
scores are determined?

Mr. BEALES. Congressman, I believe, with all due respect, that
we do understand the methodology by which these scores are devel-
oped. We understand it in some detail. We do not know the par-
ticular mathematical formula for any particular score, but we do
understand how they are developed. They are developed in a way
to predict as well as it is possible to statistically predict the dif-
ferent characteristics that are correlated with the risk that some-
body will not repay.

Mr. SANDERS. One second, I am not quite sure, but we do not
know. Mr. Bachus is from Alabama, I am from Vermont, what cri-
teria? Is he a better risk because he is from Alabama? We have
members here who are black or white, women or men, you do not
know. You do not know how much weight. If somebody was laid off
from a job three years ago, how much weight does that have in
terms of their ability to get decent credit? You do not know the an-
swer to that. I am asking you a simple question, as presumably a
representative of consumers in this country, do you think the peo-
ple have a right to know?

Mr. BEALES. What people do have a right to know, and what they
get now under the Equal Credit Opportunity Act, is the four most
important factors that influence their score; if it was based on a
credit scoring decision, then the four most important factors that
influenced that are identified. Now, everything matters in a credit
score. It is the nature of the beast. The cut that was made in the
ECOA is to identify the four most important ones; these are the
things you, the consumer, ought to focus on.
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Mr. SANDERS. I would simply say that my understanding is that
the Equal Credit Opportunity Act requires that credit scoring mod-
els be statistically sound and empirically derived. That is fine. But
serious concerns have been raised that the use of credit scoring
models may have a disproportionate impact on minorities and
women, among other factors. Do you want to comment on that?

Mr. BEALES. The origin of these models was to comply with the
ECOA, to replace subjective judgments that may well have been
correlated with race or gender, with objective characteristics where
the creditor could say, and you could about any particular model,
here are the things that go into it; here is the business basis for
this decision, which the law allows. It is not discriminatory. Now,
whether the current models are in fact or not, I have not heard
that allegation previously, but that is the history of these models.
They were developed to avoid charges of law violations.

Mr. SANDERS. But you do not know.

Mr. BEALES. We have not investigated the particular models.

Chairman BAcCHUS. Would the gentleman yield for just a second?

Mr. SANDERS. Yes.

Chairman BacHUS. I think the Federal Reserve maintains some
of those models. You could maybe ask Ms. Smith.

Mr. SANDERS. Mr. Beales can comment on that, but I cannot
imagine for the life of me, Mr. Chairman or Mr. Beales or any
member of this committee, why this is not public information. If
women are not getting the same type of credit ratings because they
are a woman, why don’t we know about that? And why don’t you
demand that we know about it and why isn’t that made public?

Ms. DoLoRES SMITH. I will address that with respect to women.
I think that we don’t know about what kind of factors may have
an impact on the basis of race and ethnicity, but initially, 25 years
ago, there was a problem with credit scoring systems and the im-
pact that they had on the availability of credit to women, largely
because the credit bureau reports were based strictly on informa-
tion about the husband, in the case of a couple, or just basically
information about men, rather than men and women. So over time,
that remedied itself as women received credit and as information
about them entered into the database at the credit bureaus, and
into the development of these credit scoring models.

With respect to race and ethnicity, there are, I suspect, factors
that do affect the availability of credit to them. They are likely,
though, to be based on related factors and correlations having to
do with minorities having lower incomes and having less in the
way of assets.

Mr. SANDERS. But Ms. Smith, you are presuming these things,
because we don’t really know.

Ms. DOLORES SMITH. We can only presume.

Mr. SANDERS. But don’t you think that on an issue of this mag-
nitude we should not have to presume? That this information
should be made public? Why shouldn’t we know exactly how they
come up with their scoring methodology?

Ms. DOLORES SMITH. First of all, I will say that on the credit
scoring methodology and on credit scoring systems in general, this
was a decision that basically the Congress made back in 1974 or
1975, when it amended the ECOA.
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Mr. SANDERS. Right, I know that. But shouldn’t we change it
right now? Tell me why you think it is wrong to make this informa-
tion public to the people.

Ms. DOLORES SMITH. But what information is it that you are
talking about? How the systems are developed?

Mr. SANDERS. Precisely.

Ms. DoOLORES SMITH. The problem with telling people how the
systems are developed is, and you have testimony from Fair Isaac
that I think will lay that out more clearly than I can, but it has
to do with this being information that the creditors are using to
make their underwriting decisions. So the concern is that under
the ECOA, as Mr. Beales noted, the consumer does have the right
when they are turned down for credit to know the principal rea-
sons, but not necessarily the score, with the expectation that the
score is not going to be very helpful to them.

Mr. SANDERS. We are going around the bush here a little bit. I
cannot imagine any reason why people not know how the score is
derived.

Ms. Brill, did you want to comment on that?

Ms. BRILL. We agree.

Mr. SANDERS. That is a Vermont response; very brief and to the
point.

Any other comments on that?

Mr. BEALES. Congressman, I think we do understand how the re-
ports are developed. I think the reason that the algorithm itself is
not and should not be made public is that it is expensive to develop
these models. It is a piece of intellectual property, and if you make
it public, anybody can use it.

Mr. SANDERS. Expensive? Let’s see. I would just comment that
if one looks at the compensation packages that the heads of these
companies make and the profits these banks make, whenever we
ask them to do something that is going to drive up consumers’s
costs, but somehow or another it never affects the compensation
packages or the profits or the dividends that are paid out. I think
the public does have a right to have this information.

Thank you very much, Mr. Chairman.

Ch‘z}irman BAcHUS. Any other members who wish to ask ques-
tions?

Ms. Maloney?

Mrs. MALONEY. Thank you, Mr. Chairman, for holding this com-
mittee meeting. I am very appreciative to all the panelists. In par-
ticular, I would like to welcome Superintendent Serio from the
great State of New York, and thank him for once again joining the
committee to offer the views of state insurance regulators. This is
his second appearance before our committee. He testified earlier on
the need for antiterrorism insurance in the aftermath of 9-11 and
how the availability of insurance was affecting the recovery of our
city.

Superintendent Serio, in your testimony you extensively describe
the approaches different states have taken on the use of credit re-
ports in rating and underwriting insurance. I certainly agree with
you that this is a critically important issue that magnifies the im-
portance of the accuracy of the credit reports and the need for con-
sumers to be educated as to how they are used.
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Insurers argue that credit information is a good predictor of po-
tential losses when used for insurance underwriting. Mistakes or
inaccuracies on credit reports have the potential of significantly
raising the cost of insurance for consumers. Given your experience
in New York and with the state laws across the country, do you
see any role for federal intervention in this area beyond extension
of the FCRA provisions allowing consumers the ability to correct
mistakes in their credit reports?

Mr. SERIO. Mrs. Maloney, we have as a body at the NAIC taken
the approach first that disclosure is paramount, maximum, prac-
tical, transparent, if you will, at least to the regulatory bodies.
Some of the points made by my fellow panelists about the need for
confidentiality on some of those models, we would at least think
that it needs to be disclosed to the regulators so that we can make
decisions about whether they are being unfairly discriminatory or
not under existing state insurance laws.

I think that has worked. In the matter that I mentioned a little
while ago with respect to one filing that we do have in New York
that we have allowed where there has been a discrete data set from
Metropolitan Life put together so that they can use a credit scoring
mechanism, but where it is readily identifiable, where that data
came from, that the information is then related to the consumer.
There is not necessarily a need to tinker with the FCRA because
we do have these other laws that are already providing a lot of that
detail work, if you will, specifically in those regulatory environ-
ments, to achieve that maximum protection.

Mrs. MALONEY. Thank you.

One of my colleagues has a piece of legislation before our body
that says that credit reports cannot be used by insurers. Would you
comment on that piece of legislation or that idea, whether you
agree with it or disagree with it, and why?

Mr. SERIO. I think on behalf of the NAIC, we have found actu-
arial support for credit reporting data and credit scoring mecha-
nisms to some degree. I think you will find in the compendium of
the laws and the regulations that we have provided to you that the
focus has been that it is a worthwhile and useful tool, but not to
be taken alone. I think a lot of the action in the states is moving
towards that it is some determinant of risk, but it should not be
the sole determinant. I think that is where a lot of the legal enact-
ments have been going.

For it to be a sole determinant would be problematic for the
Commissioners, and that is why this is one of several or a series
of factors or indicators to go into underwriting. But as a set of indi-
cators, it is a legitimate risk factor.

Mrs. MALONEY. I would like to follow up on my colleague’s ques-
tioning on how systems are available. As I understood it, you be-
lieve that how they are developed should be available to regulators,
but not the public. Are they available to regulators now or not?

Mr. SERIO. In a lot of ways, from the insurance side, a lot of the
regulators do have the right to ask for that material. But like many
other pieces of information that regulatory bodies get, these are
what you might call proprietary data. I think Mr. Beales was allud-
ing to that, that in the hands of the regulators to evaluate, it does
provide requisite consumer protection without losing that counter-
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balance, which is the competitive marketplace, proprietary data;
things that have been constructed at great cost. I do not think we
are approaching this from the perspective of not to evaluate it, but
I think there has got to be a question of in whose hands do you
get the best and highest use of that information.

Mrs. MALONEY. Thank you very much. My time is up, and I
thank you very much for traveling down from New York. We appre-
ciate it.

Mr. HENSARLING. [Presiding.] On behalf of the Chairman and all
the members of the subcommittee, we thank you for your enlight-
ening and patient testimony. Panel one is now dismissed, and we
would at this time call panel two.

I would like to welcome our second panel. We appreciate your
agreeing to testify before this subcommittee today. At this time, to
introduce our panelists, I would first like to yield to Mr. Castle.

Mr. CASTLE. Thank you, Mr. Chairman.

I would like to introduce my friend Clint Walker, who is on this
end of the panel, who hails from my home state of Delaware. There
are not a whole lot of us, so we appreciate him being here. He is
the general counsel and Chief Administrative Officer of Juniper
Bank in Wilmington. He is also very active in the community in
Delaware and serves on the Board of the Wilmington Renaissance
Development Corporation and the Delaware Community Invest-
ment Corporation. As a matter of fact, Juniper is an enterprise
zone on the Christiana River which you go by on your Amtrak
train. If you are going from here to New York, you will see it on
the right-hand side there where the ballpark is. The state has been
very appreciative of all the contributions by Juniper in terms of
jobs and community involvement.

For today’s purposes, he has plenty of experience in consumer
credit issues and FCRA. Not only has he been general counsel of
the First USA Bank and Citibank, but he was recently appointed
to the Consumer Advisory Council of the Board of Governors of the
Federal Reserve. In addition, Clint is former Chairman of the
American Bar Association’s Subcommittee on Privacy, so there is a
heck of a lot we can learn from his background and his experience,
and we appreciate Clint being here today.

I may not be here all the time because I have to do some voting
in the Education Committee, but we appreciate your being here, as
well as the other panelists.

I yield back, Mr. Chairman.

Mr. HENSARLING. Thank you.

At this time, I would like to yield to Ms. Biggert for our second
introduction.

Mrs. BIGGERT. Thank you very much, Mr. Chairman.

It is my pleasure to introduce Kevin Sullivan from the great
State of Illinois, a little bit larger state, but which also has many
of the model insurance laws. Mr. Sullivan is Vice President and
Deputy General Counsel for Government Relations at the Allstate
Insurance Company. He is responsible for development and advo-
cacy of State and Federal public policy positions. This is actually
a new position as of January 2003. He has been very active in the
company since 1984. Prior to going to Allstate, he served as the
Commissioner of insurance for the State of Nevada, as well as Re-
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gional Counsel for the National Association of Independent Insur-
ers. He then had several legal positions in the insurance depart-
ments in the states of Nevada and Nebraska. So he is well in-
formed on these issues as well.

He is a graduate of the University of Nebraska. He and his wife
and children now reside in Libertyville, Illinois. I would like to wel-
come him to this panel.

Thank you, Mr. Chairman.

Mr. HENSARLING. Thank you.

I have the pleasure of introducing our other panelists, Mr.
Ramon Rodriguez, the Chief Operating Officer of the United States
Hispanic Chamber of Commerce; Mr. Leonard Bennett, member of
the National Association of Consumer Advocates; Ms. Julie Smith,
President of Buzzuto Management Company, on behalf of the Na-
tional Multi Housing Counsel and the National Apartment Associa-
tion joint legislative program.

Mr. Rodriguez, we would like to call upon you at this time to re-
ceive your testimony. Please, if you can, press the button on the
microphone so that we can hear you. If you are unacquainted, we
have a light system here. We would ask our panelists to try to stick
to the five minutes, and you will get a yellow light when there is
one minute to go in your testimony.

Mr. Rodriguez?

STATEMENT OF RAMON RODRIGUEZ, CHIEF OPERATING OFFI-
CER, UNITED STATES HISPANIC CHAMBER OF COMMERCE

Mr. RAMON RODRIGUEZ. Thank you, Mr. Chairman.

Good afternoon, Mr. Chairman and members of the committee.
Thank you for the opportunity to testify before this committee rel-
evant to an issue that is of vital interest to the consumer in par-
ticular, to financial institutions in general, to small business own-
ers, and in particular to Hispanic-owned businesses.

My name is Ramon Rodriguez and I am the Chief Operating Offi-
cer of the United States Hispanic Chamber of Commerce, com-
monly referred to as the USHCC. Since its founding in 1979 in the
state of New Mexico, the USHCC has been at the forefront of advo-
cating for and on behalf of Hispanic business owners, both on a na-
tional and international level. As the leading Hispanic business or-
ganization in the United States, we represent the interests of more
than 1.5 million Hispanic-owned businesses in the United States
and Puerto Rico.

Our primary mission is to promote and enhance business oppor-
tunities with corporate America and the public sector for the con-
stituency we represent. One of the challenges that confronts our
constituency continuously is access to capital. The entrepreneurial
spirit of the Hispanic community is unequaled within the minority
business community. It has twice as many businesses as the next
largest minority business sector, and growing at an exponential
rate, generating over $200 billion in annual gross receipts.

With an increase in the number and profits of Hispanic busi-
nesses in this country, the community has become a central figure
with the country’s financial markets. For Hispanic businesses, ac-
cess to capital means the ability to grow and expand their enter-
prises to become more competitive in the business world. Part of
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that access to capital is shaving access to credit and having a
mechanism in place that will not impede the free flow of that cred-
it, that in some instances can mean the difference between taking
advantage of an opportunity or not.

Mr. Chairman, now that you know who we are, allow me to focus
on the Fair Credit Reporting Act and the importance of uniform
national standards to our members. Because others have and will
testify about the intricate inner workings of the Act and what will
happen if any aspect is materially disrupted, I will not do so today.
Suffice it to say that all of the economic benefits being described
apply equally to our businesses and our members, and more impor-
tantly, all of the consequences of disrupting or balkanizing the cur-
rent system falls on us as well.

Having said that, let me make some important points uniquely
from our perspective. Let me begin with some statistics I have
seen. Seven out of ten businesses are started with less than
$20,000 of capitalization. Small businesses represent 99 percent of
all U.S. employers and they account for 80 percent of all new jobs.
Over 45 percent of small businesses rely upon personal credit cards
as a major source of financing, and since the 1996 amendments,
those in the lower half of the income spectrum have enjoyed by far
the largest increase in access to competitively priced credit. Minor-
ity homeownership and minority ownership of businesses have in-
creased steadily since 1996, due largely to competitively available
credit. Unlike any time in our history, those in the lowest one-fifth
income bracket have, by far, seen the greatest increase in home-
ownership as a result.

These phenomena have occurred because Congress enacted laws
that allowed a truly national market for credit to develop, and gave
businesses both large and small the ability to accurately assess
credit risks like never before. Not surprising then that recent stud-
ies also show that those who achieved the most gains since 1996
will, should the current system become balkanized, suffer dis-
proportionately. One study indicated 1.8 million fewer jobs and
19,000 fewer home purchases a year if FCRA is not renewed. Be-
cause our members are among those who have benefited the most
from what the 1996 amendments made possible, we will suffer dis-
proportionately should the current law be permitted to lapse. We
urge you not to let that happen.

Let me share with you a letter our President, George Herrera,
recently sent to the White House on this topic. I share this because
I know this administration shares our concern. The letter reads as
follows: “This administration has always been attentive to issues of
importance to the Hispanic business community, particularly issues
that impact upon our ability to enjoy the same economic opportuni-
ties as others. On behalf of the United States Hispanic Chamber
of Commerce, allow me to focus on two economic issues important
to both our members and to our community.

“There is increasing discussion within the chamber of the poten-
tially severe economic consequences should the expiring provisions
of the Fair Credit Reporting Act be permitted to lapse. Equally of
concern is having states like California continue efforts to restrict
our companies from knowing their customers and acting upon in-
formation now available to them to better their business potential.
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I urge the White House to actively work to obtain the legislation
necessary to prevent these things from happening.

Throughout the years, but more so recently, the Hispanic busi-
ness community has contributed greatly to the growth of our na-
tion’s economy. The economic success of our members and of indi-
viduals within the community is due, in substantial part, to credit
becoming widely and fairly available at competitive rates. These
laws have extended the reach of credit markets in ways that have
largely abolished artificial restrictions prevalent only a few short
years ago. We must not retreat and we must not allow a patchwork
of laws that ultimately will unfairly hurt our members and our
communities.”

George concluded by saying, “One recent study I saw predicated
a severe economic impact should Congress not act. It came as no
surprise that the findings also indicated that we would suffer dis-
proportionately. That is why this is important to our members and
that is why I am asking for your help.”

George makes the point well. With the current law, a credit sys-
tem that is the envy of the world has developed. Our members can
both extend and receive credit at a speed and cost never before
dreamed possible. The days when most small businesses only sold
their wares to customers in their neighborhood are long gone. Our
members need and rely upon a credit reporting system that reflects
national consistency. Only then can our members accurately judge
the credit worthiness of their customers regardless of where they
are, and only then can our members benefit from intense competi-
tion to fulfill their credit needs, regardless of what street or neigh-
borhood where they live or do business.

Allow me please to make three final points. First, many of our
Hispanic business members succeed because they are able to mar-
ket aggressively and successfully. Those of us who have succeeded
in business know that customers do not come to us.

Mr. HENSARLING. Mr. Rodriguez, unfortunately I do need you to
sum up so that we can go to our other panelists.

Mr. RAMON RODRIGUEZ. Yes, I am just about there, sir. Thank
you very much, Mr. Chairman.

Let me then address the one point that I think is very, very im-
portant as well, and something that was mentioned in the first
meeting.

Secondly, the letter explained that we are very concerned about
the efforts in some states to restrict our companies from knowing
their customers and acting upon the information now available to
better their business potential.

In summing up, Mr. Chairman, I would simply like to say that
one of the things that our organization also supports as it would
benefit our consumers and our constituency is the opt-out options
that would be available to those consumers as it relates to their re-
spective credit. It is a critical element of the FCRA and I certainly
urge that.

I urge the Congress and the Administration to resolve these
issues quickly. Otherwise, we believe this country risks a signifi-
cant economic retreat, and if the economists are correct, it will fall
hardest on those whose gains are only recent, that is minority busi-
ness communities.
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Thank you, Mr. Chairman.

[The prepared statement of Ramon Rodriguez can be found on
page 332 in the appendix.]

Mr. HENSARLING. Thank you, Mr. Rodriguez.

Mr. Sullivan, we would like to receive your testimony now.

STATEMENT OF KEVIN T. SULLIVAN, VICE PRESIDENT AND
DEPUTY GENERAL COUNSEL, GOVERNMENT RELATIONS,
ALLSTATE INSURANCE COMPANY

Mr. SULLIVAN. Mr. Chairman, members of the committee, thank
you for allowing me to be here today to testify on the importance
of the access to credit reports for insurance company purposes. I
would like to especially thank Mrs. Biggert for the generous intro-
duction.

I am in fact, Deputy General Counsel for Government Relations
to the Allstate Insurance Company. Allstate Insurance Company is
the second largest writer of personal lines insurance in the United
States, primarily automobile and homeowners insurance. I will di-
rect my comments to those particular lines of insurance.

You have heard a lot about the Fair Credit Reporting Act and
its importance for the lending industry. It is also of growing signifi-
cance in helping the insurance industry make automobile and
homeowners insurance more affordable and available to millions of
Americans. I would like to take this opportunity to provide you
with some indication of why the continued use and access to credit
management information is important to insurance companies if
they are going to be able to charge consumer prices which match
the risk of loss that those consumers present.

Finally, I would like to take a moment or two to highlight some
of the concerns we have with the recent activities at the state level,
which have threatened the continued viability of the full use of the
information contained in consumer credit reports.

Insurance underwriting has in fact been recognized since 1970 as
a permissible purpose under the FCRA and it is used in a very ru-
dimentary fashion to underwrite homeowners insurance, where
companies look at credit records to determine precarious financial
positions and concerns for potential arson and fraud. But in the
last 10 years or so, the insurance industry and Allstate in par-
ticular began to recognize a strong correlation between major pub-
lic record items on credit reports and future loss potential.

We began to look at things like bankruptcies, collections, repos-
sessions, and realized that people who had those things on their
record were 40 percent more likely to incur losses than people with
out them, a very, very significant indicator of future loss potential.
We could not ignore that significant difference if we were to price
in a manner matching risk. We called that financial stability, and
we used it as an additional factor in helping us to underwrite in-
surance, not in lieu of all the other underwriting factors. Through-
out the 1990s, we developed better information and more sophisti-
cated models for both automobile and homeowners insurance by
taking a look at our own book of business, literally hundreds of
thousands, millions of customers. We built pricing models which al-
lowed us to develop better, and what we consider more accurate
prices. To this day, we now have the ability to give people with the
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best credit records lower premiums than those with the worst cred-
it records, a very significant differential. We think that that is a
reasonable way to provide our customers with the best value.

What is credit scoring and how is it used? Very quickly and sim-
ply, insurance scores are derived from a review of credit reports.
The Allstate model is a proprietary model, but like others it evalu-
ates how people handle the acquisition of credit and how they han-
dle and meet the obligations that they incur. We look at the pres-
ence of public records, things like bankruptcies, collections, delin-
quencies, the number and types of accounts an individual has and
their account payment history. We look at credit inquiries and
credit utilization, which is the relativity between the balance they
carry and the limits they have available to them. The resulting
score, again, is used in addition to other rating and underwriting
factors to arrive at a price that we offer to an applicant.

It is important to point out that our goal is to help improve our
ability to predict and to properly distribute the premiums to those
individuals who are most likely to incur loss. It is in fact the best
predictor of future loss we have yet discovered. Again, the differen-
tial between homeowners insurance is even greater than that for
automobile insurance, where there is a 60 percent difference. In
homeowners a person with a bad credit record is twice as likely to
incur losses as an individual without that.

So we are concerned that the states, almost 40 of them as Com-
missioner Serio acknowledged, are developing their own particular
regulations to limit the ability of us to use credit records. We are
concerned about that, that it will basically regulate the use of cred-
it information right out of the acceptable factors, and that will re-
sult in worse prices for some and less availability of insurance cov-
erage for others.

So we are very supportive of the FCRA. As Congress continues
to examine the preemptions, we are looking forward to working
with the subcommittee in an effort not only to extend the preemp-
tions, but also to find solutions to the problems caused by incon-
sistent and anticompetitive restrictions on the use of insurance
scoring at the state level.

Thank you, Mr. Chairman.

[The prepared statement of Kevin T. Sullivan can be found on
page 473 in the appendix.]

Mr. HENSARLING. Thank you, Mr. Sullivan.

Mr. Bennett, we would like to receive your testimony now.

STATEMENT OF LEONARD BENNETT, MEMBER, NATIONAL
ASSOCIATION OF CONSUMER ADVOCATES

Mr. BENNETT. Good morning, distinguished members of the com-
mittee and subcommittee. My name is Leonard Bennett. I am here
on behalf of and as a member of the National Association of Con-
sumer Advocates, the organization that includes among other
things 850 members, many of whom, as myself, are consumer pro-
tection attorneys. I litigate these cases. This is the first time I have
appeared before Congress. I am not sure if I will appear again.

I come from a conservative background. I went to the George
Mason University School of Law and Economics, and had as one of
my teachers Justice Ginsburg. I have a finance degree and have
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what I believe to be the only frontline experience other than the
Vermont Assistant Attorney General that you heard from today,
and I might be one of the few speakers that you hear from that
has that experience.

You pass laws. We can talk about the policy, and you can talk
and debate about the statistics analyzed by government analysts,
government relations, and spokespersons for trade groups. But I
am the individual who goes into court, in my case the Richmond
federal court, not known for its liberal views, and attempt to en-
force these laws. As a conservative by ideology, I do not want the
Federal Trade Commission to have an army of regulators patrolling
the streets in my community to enforce these laws. So I am sup-
portive of the efforts of NACA, the efforts of Congress in providing
us tools to enforce the law by private cause of action.

I have heard a lot today about the importance of credit and infor-
mation. There is an important concept I learned, one of the few
things I may recall from my finance undergraduate degree, called
the efficient market hypothesis. That concept is that business ac-
tors can only make within a stock market context rational decisions
when they have accurate information. It is true that Hispanic busi-
nesses need accurate information to make decisions and that All-
state, if it knows whether or not an individual has positive credit
and is a good credit risk, may want to consider that in its decisions.
It is true that Juniper Bank may want to know and may want ac-
cess to information about whose credit is acceptable. But without
accurate information, all of those systems, all of those decisions
fail.

Our economy has a problem. The problem is, our credit system
is failing. I am a proud American and I would put our system up
against anyone’s system in the world, but we can do better. The
Fair Credit Reporting Act has failed. Bankruptcies are sky-
rocketing. That means Juniper Bank and State Farm and other
businesses that use credit reports are not able to make rational de-
cisions and predict who is going to file bankruptcy. Identity theft
is up. Identity theft is a symptom. It is not a cause; it is not an
isolated problem. It is a symptom of a broken system.

I have in my written remarks provided details of the mechanics
of the system. For those that were here for the last panel, and a
number of questions that the distinguished representative from
New York asked, or the ranking member asked, these questions
are answered.

I have about a minute and 28 seconds. I want to point to just
one of those, and that is the failure of the reinvestigation system,
and let you know how it works. Whenever you have a credit prob-
lem, you contact me or you write a letter to the credit bureaus.
Eighty percent of the disputes come in by writing; 20 percent by
phone call. They have minimum wage employees that have to proc-
ess one consumer every four minutes or less. In the case of
Equifax, and as a proud America this particularly offends me,
Equifax contracts out their dispute work to a foreign company in
Jamaica, that uses Jamaican employees. I assume it is not a jobs
program for lesser-developed nations, but rather to save money.

Your dispute, in my case the letter, may attach documents, paid-
in-full notes, a letter from the creditor, whatever, if you are an
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identity theft victim, or otherwise it is reduced to a two-digit code
for identity theft or a mixed identity. For the representative from
New York’s problem, that code will come out to the furnisher, not
his/her. That is all they get.

I am glad that Representative Castle is not here, because I liti-
gated the only case, the only one since 1997, since the 1996 amend-
ments took effect in 1997, against a furnisher that has ever been
able to go to trial. We won in Richmond. The defendant was
MBNA. MBNA said, and this is the last thing I will read, that
there are no national standards. I quote that, and I will not read
it again. It is in my written testimony. MBNA’s position on appeal
in their appellate brief is, dear judge, dear court of appeals, there
are no national standards that regulate furnishers. Read the posi-
tion of the largest credit card company in America.

Please review my written testimony, and I will certainly answer
any questions that the committee has.

[The prepared statement of Leonard Bennett can be found on
page 150 in the appendix.]

Mr. HENSARLING. Thank you, Mr. Bennett.

At this time, we would like to receive your testimony, Ms. Smith.

STATEMENT OF JULIE A. SMITH, PRESIDENT, BUZZUTO MAN-
AGEMENT COMPANY, ON BEHALF OF THE NATIONAL MULTI
HOUSING COUNCIL AND THE NATIONAL APARTMENT ASSO-
CIATION JOINT LEGISLATIVE PROGRAM

Ms. JULIE SMITH. Thank you.

Good afternoon, Mr. Chairman and distinguished members of the
subcommittee. I am Julia Smith, President of Buzzuto Manage-
ment Company, an owner, developer and manager of apartments in
the mid-Atlantic region. It is my pleasure to appear today on behalf
of the National Multi Housing Council and the National Apartment
Association joint legislative program to discuss the experience of
apartment providers and the rental housing industry with the Fair
Credit Reporting Act.

The National Multi Housing Council and the National Apart-
ment Association represent the nation’s leading firms participating
in the multi-family rental housing industry. The NMHC and the
NAA believe that eliminating the current uniform federal treat-
ment of adverse action notices, consumer report contacts, and fur-
nisher obligations can be expected to impose new operational costs
on rental housing firms and increase uncertainty about the credit
and legal history of our residents. These increased operating costs
and risks will have a material impact on the cost and availability
of rental housing.

Recent state legislative proposals addressing consumer data dem-
onstrate the benefits of FCRA’s system of functional regulation.
These state proposals suggest that states may opt to regulate in a
patchwork fashion, varying coverage of their consumer data laws
by industry, rather than by function as the FCRA does. While we
support the continuation of the national preemptions now found in
FCRA, we support efforts by Congress and the Administration to
develop new measures to address identity theft problems that have
gained wider national attention since the enactment of major
changes to the FCRA in 1996. The uniform national standards that
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FCRA now provides have increased the usefulness of consumer re-
port information, enabling rental housing providers to make more
informed decisions about resident and employee applicants.

The January 1, 2004 expiration of current state law preemptions
under Section 624 of the FCRA, however, raises concerns for rental
housing providers in three specific areas: one, adverse action no-
tices; two, permissible consumer report information and the obso-
lescence of that information; and three, consumer data furnisher
statutory obligations.

The expiration of Section 624 preemptions could raise operating
costs and risks for rental housing in three areas. Adverse action
notices, without additional congressional action, the expiration of
Section 624’s preemption of state laws addressing Section 615 A
and B beginning next year could mean that rental housing firms
operating in multiple states would be required to provide many
more versions of the adverse action notices under circumstances
that would vary with each jurisdiction.

Today, rental housing providers are typically providing standard
form adverse action notices in the vast majority of states under
uniform conditions. Adverse action notices provided by rental hous-
ing owners are promoting wider awareness of consumer history
that, in turn, can be used to improve the accuracy of file data
where the consumers access and review their report and dispute in-
accurate data.

The NMHC and NAA are concerned about the higher operating
costs that could result from a legal regime where the content of the
adverse action notice and the circumstances under which it is pro-
vided varies with each jurisdiction. Permitting states to vary the
content of what information may be included in consumer reports
as the expiration of Section 624 preemption of the obsolescent limi-
tations and other provisions in Section 605 would do, could sub-
stantially expand crime and credit risk for rental housing owners
and residents.

The NMHC and NAA believe that creating new opportunities for
States to delete information for consumer reports based on varying
policy rationales compromises the national consumer data system.

On a national basis, rental housing residents and providers could
bear hardships of states that decided to use this new authority to
restrict the availability of negative criminal and credit history. For
example, a resident or employee applicant from a state that had
decided to restrict disclosure of prior sexual offender history, as
some states already do following Megan’s Law, could very well be
obligated to document that he or she was not a sex offender, where
the applicant’s application to rent or work included a reference to
time spent in a non-disclosing state.

The NMHC and the NAA are concerned that a rental housing
provider’s ability to reduce crime risks in the community it owns
by screening out applicants with criminal history profiles could be
significantly compromised by the ability of states to restrict the
sharing of criminal history data through consumer reports. Natu-
rally, a state law or municipal ordinance enacted under a state en-
abling law that restricted the disclosure in consumer reports of
prior criminal history would make it easier for criminals to opt not
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to disclose prior crimes and more difficult for rental housing pro-
viders to detect a failure to disclose.

Section 624’s existing preemption of state laws outside of Massa-
chusetts and California governing a furnisher’s duties provides
benefits that should also be preserved. Expiration of the preemp-
tion on furnishers’ duties would likely create varied new state-im-
posed furnishers’ duties that might not track the realities of rea-
sonable business practices, particularly in industries such as rental
housing where small businesses predominate. For example, a state
may choose to specify a short amount of time for a furnisher to con-
duct an investigation upon notice of a dispute under FCRA section
623 B. This mandate may appear to provide additional consumer
benefit, but in practice the state standard may promote hurried
and inaccurate investigations as the state deadline does not pro-
vide adequate time for small companies, as well as large compa-
nies, to undertake a full and fair investigation.

FCRA currently provides businesses with standards of care and
deadlines that are capable of being implemented. These provisions
and the experience of NMHA and NAA members have worked well
to balance customer and user desire for file accuracy with a fur-
nisher’s business practices. Where the duties of furnishers are left
to the states to define, the operation and practices of rental hous-
ing providers furnishing consumer data would have to be adapted
and updated with the advent of each new statutory change.

In closing, we share the concerns voiced by members of this com-
mittee and witnesses before it about the crime of identity theft,
which has received increased public attention since the passage of
the last major changes to the FCRA in 1996. The Act imposes du-
ties on rental housing providers furnishing consumer information
to verify disputes. Thus, where identity theft has compromised, a
person’s rental, credit, or criminal history, the FCRA provides a
resolution mechanism for victims to work with rental housing pro-
viders and other furnishers to correct records that have been com-
promised.

We look forward to working with this Congress and the Adminis-
tration to address identity theft concerns in the context of the ex-
tension of the state law preemptions now found in the FCRA. The
expiration of the existing preemptions presents an opportunity to
maintain uniform national standards, while providing new tools to
address crimes such as identity theft that have gained greater
prominence since 1996.

Thank you very much.

[The prepared statement of Julie A. Smith can be found on page
443 in the appendix.]

Mr. HENSARLING. Thank you, Ms. Smith.

Mr. Walker, your turn.

STATEMENT OF CLINT WALKER, CHIEF ADMINISTRATIVE
OFFICER AND GENERAL COUNSEL, JUNIPER BANK

Mr. WALKER. Good afternoon, Mr. Chairman, members of the
committee. First, I would like to thank Congressman Castle for his
generous introduction. As he stated, my name is Clint Walker. I
am the Chief Administrative Officer and General Counsel of Juni-
per Bank. Juniper is a young and growing bank focused on issuing
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credit cards to U.S. consumers. I appreciate the invitation to ap-
pear before you today to discuss how the FCRA affects our bank,
consumers and the economy as a whole.

The FCRA has provided the legal framework that has been in-
strumental in the shaping of an extremely efficient credit reporting
system that supports millions of credit decisions each year. Con-
sumers receive direct benefits from the system in the form of lower
credit costs, more choices for credit, and greater convenience. For
example, FCRA governs the important underwriting marketing tool
known as pre-screening. Pre-screening is used to provide firm of-
fers of credit to consumers who meet certain established criteria.
If a consumer responds by requesting credit, the bank must honor
the offer, so long as the consumer continues to meet the credit cri-
teria initially established. Under FCRA, these pre-screened offers
must notify consumers they can opt out of pre-screening in the fu-
ture by simply calling a toll-free number.

Because the pre-screening rules established under FCRA are the
same across the country, lenders are able to develop and market
products on a nationwide basis. It is these uniform rules that en-
able a new bank like Juniper to enter the market and compete na-
tionwide with the giants of our industry. The competition enabled
by pre-screening provides tremendous benefits to consumers in the
form of lower rates, no annual fees, and wider credit availability.

In addition, there are other significant benefits related to pre-
screening that have attracted less attention, but are just as impor-
tant. For example, Juniper has found that accounts obtained
through pre-screening have a loss rate of approximately one-fourth
to one-half of those associated with accounts obtained through
other means. Moreover, the fraud rate on accounts acquired
through pre-screening is about one-seventh the fraud rate associ-
ated with accounts obtained through other means. This is in part
because pre-screening allows banks to more carefully and effi-
ciently target offers through the use of their underwriting criteria.

The contents of the consumer report are also largely standard-
ized under FCRA, because FCRA establishes time frames for deter-
mining when the information becomes obsolete and it preempts
state laws. This is critically important because if we know that the
contents of a credit report are uniform across the country, we can
accurately evaluate the credit risk posed by each consumer regard-
less of where that consumer resides. This enables us to offer lower
rates and make credit more widely available.

On the other hand, if states were allowed to restrict the contents
of credit reports, those reports would be less reliable and we would
have to increase our prices or reduce availability to compensate for
the increased risk. Consumers with less than perfect credit his-
tories would suffer the most. For example, today a bank may decide
to extend credit to an individual with one or two delinquencies in
an otherwise positive credit report. However, if the bank is aware
of those delinquencies, but doesn’t know if additional information
is being shielded under state law, the bank might not be able to
extend credit to that consumer or may only do so at increased costs
to offset the additional risk.

In addition to being a user of credit reports, Juniper is also a fur-
nisher of information to credit bureaus. In fact, it is card issuers
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like Juniper that supply much of the information in credit reports,
and when we at Juniper look at a credit report, we typically find
that the most useful and up to date information has come from
other credit card issuers. Under FCRA, furnishers have certain ob-
ligations and these obligations are uniform across the country.
They include certain obligations to reinvestigate. We take these ob-
ligations very seriously, and we assign a person to every inquiry we
get from a credit bureau about our information.

These obligations were carefully crafted in 1996 to balance the
need for accuracy and concerns about impeding the supply of infor-
mation. In particular, Congress recognized that imposing unreason-
able burdens on furnishers could have a chilling effect on the flow
of information that is the lifeblood of the credit reporting system.
As part of the delicate balance struck on this issue, FCRA pre-
cludes states from imposing different standards. It is important
that this delicate balance be preserved. If a state were free to im-
pose stricter standards, furnishers would be forced to reevaluate
the practice of furnishing information to credit bureaus or respec-
tive consumers in that state. Indeed, some furnishers may feel they
have no choice but to stop or restrict furnishing information about
consumers in that state.

In conclusion, the benefits to consumers associated with uniform
standards under FCRA are clear. These national standards enable
consumers to access a multitude of credit choices at lower costs
than ever before, and have produced significant benefits to the
economy as a whole.

Thank you again for the opportunity to appear before the sub-
i:lommittee. I would be happy to answer any questions you may

ave.

[The prepared statement of Clint Walker can be found on page
484 in the appendix.]

Chairman BACHUS. [Presiding.] Thank you.

I will convene the questioning. Mr. Rodriguez, how can an effi-
cient credit reporting system allow entrepreneurs who must rely on
their personal credit histories to obtain financing to start new busi-
nesses?

Mr. RAMON RODRIGUEZ. Mr. Chairman, it is our belief that the
more proactive that accurate and liberal reporting can be shared
with that consumer, the more proactive in turn that consumer can
be in terms of addressing issues of concern that might appear on
his or her respective credit report.

As a result, we firmly believe that with that opportunity made
available to that consumer, he or she can turn a business oppor-
tunity into an opportunity to be gained as opposed to an oppor-
tunity that was lost because of other tactics, dilatory or otherwise,
that may be exercised by the respective reporting agency or the re-
spective creditor.

Chairman BAcCHUS. Can you discuss how credit reports have
given those who maybe historically have been unable to get access
to credit, the ability to do so now?

Mr. RAMON RODRIGUEZ. I do not have any tangible, specific
knowledge of that, Mr. Chairman, but again just referring to my
previous response, I believe that the greater sharing of information
that occurs, the more liberality of that sharing of information, it
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would assist those who in the past may have experienced some
negative credit history of some kind, to be able to provide the nec-
essary explanations, as Mr. Ackerman indicated that he had to his
respective agency, and be able to preclude some negative event
from occurring that would prevent that individual from taking ad-
vantage of other credit opportunities or business opportunities.

Chairman BacHUS. Thank you.

Ms. Smith, your written statement discusses the need for uni-
formity with respect to adverse action notices that must be pro-
vided under the Act. Can you explain how these notices are helpful
to consumers?

Ms. JuLiE SMITH. They are very helpful. If an applicant applies
for an apartment and the application is not accepted or rejected,
all apartment operators are required to send that applicant written
notification letting them know what the circumstances were in re-
jecting that application, and then giving them the resources that
they need to contact, to find out what they need to do in order to
take care of whatever issue it was that caused the rejection of the
application.

So that is in these standard notices that are being used in the
industry, and have made it much easier for so many of the apart-
ment companies, many who are so small, to comply with that re-
quirement.

Chairman BACHUS. There has been speculation that if we had
several different state laws and these adverse notices had to com-
ply with all those laws, that it could make the adverse notices sev-
eral pages long. Would consumers be less likely to read that ad-
verse?notice if you were talking about a several page long docu-
ment?

Ms. JULIE SMITH. It could be very intimidating to them. The no-
tices that are being issued now are very clear and I think are very
consumer-friendly in that they do give very clear direction on what
they need to do and what their next step is. I would be a little con-
cerned about something that was lengthy and potentially intimi-
dating to the consumer.

Chairman BACHUS. Okay, all right.

Mr. Walker, your written statement indicates that fraud losses
on accounts acquired through pre-screening are significantly lower
than fraud losses on accounts acquired through other means.

Mr. WALKER. That is correct.

Chairman BACHUS. Does this suggest that pre-screening is less
likely to result in identity theft than other types of credit card ap-
plications?

Mr. WALKER. I would not say, Congressman, that it is less likely
to result in identity theft, because people cannot really use pre-
screen solicitation for identity theft. All the information that is in
that, frankly, is name and address, which a crook could get from
a telephone book. I don’t think it is any different from a regular
solicitation that is sent in the mail.

Chairman BAcHUS. Okay. How are pre-screened offers different
from general solicitations?

Mr. WALKER. They enable us to do several things. First of all, we
find that an individual who makes that extra effort to come to you
to seek a loan is a riskier applicant. It is basically adverse selec-
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tion; why are they going to that effort, and some people, not by any
means all, but some people are doing that because they know some-
thing about themselves and they want the credit.

Second of all, pre-screening enables you to get information about
the consumer at two different points in time: one, at the time when
you basically make the pre-screened offer; and two, when the indi-
vidual responds, and you can see what has happened to the indi-
vidual during that period of time. The migration of credit informa-
tion is very, very important in determining risk incident, and it is
a great opportunity for us to mitigate risk.

Chairman BAcCHUS. All right, thank you.

Ms. Maloney?

Mrs. MALONEY. Thank you, Mr. Chairman.

I would like to thank all of the panelists. Mr. Bennett, you seem
very fed up. In your testimony you really leveled some rather
scathing charges against the investigative provisions in the FCRA.
I would like to ask you, have you contacted the FTC or other gov-
ernmental agencies to talk about the system’s shortcomings? If you
have, what has been their response?

Mr. BENNETT. Congresswoman, understand that speaking here is
a strange experience for me because I am asking you to help put
me out of business by solving these problems. I am the litigator,
but I can say that NACA itself, as well as our allies, particularly
the U.S. PIRG have been in touch with the Federal Trade Commis-
sion. But as you would expect and as I would hope as an advocate
of small government, the Federal Trade Commission is not funded
in the capacity that would be necessary in order to monitor a num-
ber of the provisions of the FCRA. The most important one, the one
that has not been discussed but a bit here, is Section 1681 S(2)(a).
That is the requirement that says that a furnisher must maintain
complete and accurate records. It would be a wonderful national
standard if it were enforceable, but because of the (¢) and (d) sub-
sections of that statute, it is only enforceable through the Federal
Trade Commission.

I would gather, and I would believe, and I would bet some of my
limited reputation on it, that the Federal Trade Commission has
not prosecuted a furnisher for violating Section 1681S(2)(a). The
Federal Trade Commission has done some admirable work on mon-
itoring the violations of the statute by the credit reporting agen-
cies, but it is impossible to monitor that. It is impossible. Think of
all the collection agencies in the world out there that can just fold
up shop and move on to the next town. It is impossible because
think of the volume for these large institutional investors who re-
port and monitor, for the Federal Trade Commission to be expected
to keep up with that.

You provided us an incentive, congresswoman, as has this com-
mittee, and as I hope it will do with any amendments that are
made, for private individuals, conservative, liberal, southerners like
myself, or you have an excellent attorney in New York that pros-
ecute these claims; a number of states, and Alabama, Mr. Chair-
man, you have some of the best Fair Credit Reporting Act brains
in the country. If you give us the tools, we can help make it right;
eliminating preemption, not putting any more pressure on the fur-
nishers is not the way to make it right.



50

Mrs. MALONEY. I know from my own experiences, and Congress-
man Ackerman pointed out, that identity theft is really on the rise.
It is a huge problem in New York and probably across the country.
But I would like to specifically ask you, what should we do to
change the system? Do you have any specific recommendations? I
would like to invite you to submit it to the panel in writing if you
would like more time to think about it. But do you have specific
ways that it would work better for consumers and for people who
are trying to help the consumers?

Mr. BENNETT. Let me formally say, as you might expect, that we
fully endorse the legislative recommendations in U.S. PIRG’s writ-
ten testimony. Representative Sanders, the ranking member, has
some, and Chairman Bachus, with your skills in the privacy area,
I am sure can come up with many. We certainly would like the op-
portunity to submit that in writing.

I will answer this as Leonard A. Bennett. The biggest problem
out there right now is that the statute has too many loopholes with
respect to the investigation process. Credit reporting agencies be-
lieve that they do not need to do anything independent in the in-
vestigation process under Section 1681 I. The agencies do not be-
lieve they need to evaluate information independent of the fur-
nishers. I have deposition excerpts I provided in my written testi-
mony, for example, where Trans Union’s designated spokesperson
says, we just mimic what the furnisher says. In that particular
case, they even say, we ignore third party documents.

I have a case that is in litigation now in which a Bank of Amer-
ica customer refinanced his second mortgage in early 2002, and
Bank of America, apparently by mistake, reported it as a fore-
closure and charge-off in late 2002. He sent a copy of the paid-in-
full note, the released deed of trust, the letter from the closing at-
torney and the letter from Bank of America. The credit reporting
agency ignores it because only communication directly from the fur-
nisher can result in a change or removal of the credit report.

On the flip side, the furnisher’s liability, and you will see an ex-
cerpt from Capital One, the furnishers are not entirely innocent ei-
ther. The furnisher represented in the Capital One deposition
taken last month in my home state explains an episode in which
the reporting agencies, all three, independently came in to the fur-
nisher and said, this is the response that we want you to make to
our investigation demands. We want you just to parrot or mirror
what we say. The employee in the deposition said, well, I asked the
reporting agency, should we look at original documents; should we
review our account statements; should we actually do something
more than just look at the computer screen? They were told no.

Identity theft, for example is a symptom. The problem from iden-
tity theft is not so much that it happens. In a world of automation,
mixed identities and inaccuracies may happen. We would like to
see less emphasis on Social Security numbers. In the case of the
Capital One case, the one that I talked about, the consumer had
a pre-screen, pre-offer sent to the thief, who knew that her Social
Security number was one digit off from our client’s because of some
other mistake that had been made by furnishers. So she crossed
out that digit and wrote in handwriting the new Social Security
number of our client, and submitted it with the same name.
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Because of the automated system, when Capital One got that,
they changed their records to add the thief's name as our client’s
alias, and then that got sent to the bureaus, who now after mul-
tiple disputes keep re-reporting it. Carol Fleischer is her name. She
is unable now to convince the world, “I am not Ms. King,” I believe
her name is, “but I am not the thief; I am Carol Fleischer and I
have good credit.” So the reliance on Social Security numbers, and
not even full matches, is a problem.

MBNA, the case in which I was able to prosecute a case in Rich-
mond’s federal court against MBNA, and it is now on appeal, in
MBNA’s case, their employees reported that when they get an in-
vestigation request in, all they have to do is match up two of the
following: name, Social Security number, date of birth and address,
two of the following, and if they match them up, bingo. I cannot
do much about that because Section 1681S(2)(a) which requires ac-
curate information, and would be a wonderful national standard, I
would take that over what California, Vermont and Massachusetts
have. That standard is not enforceable unless you, this committee,
wants to fund an army of regulators out there knocking on every
door, going to Juniper and the like, instead of allowing the free
market system that you have set up through private causes of ac-
tion to work.

S(2)(b) does not have a standard itself. The quote I used from
MBNA is fantastic. It says, thus Congress did not intend to impose
upon any furnisher the duty to defend its investigation or records
qualitatively under Section 1681S(2)(b). Indeed, the requirements
of accuracy as they relate to mere furnishers of information are
contained in Section 1681S(2)(a), a section which is expressly made
not actionable by consumers like Johnson under Section 1681S(2)(c)
and (d). If Congress had wanted to subject furnishers to a quali-
tative standard, it easily could have done so.

So the debate about a national standard, even though I am nor-
mally for States’ rights, if you want to give me a national standard
by allowing us to sue under Section 1681S(2)(a) or an even better
legislative idea, make it a safe harbor. In the rules of civil proce-
dure in federal court, if someone files a bad faith notion, we cannot
sue them until we have first given them a notice. So we first have
to say, hey, your pleading is in bad faith. The Congress could say,
you still cannot sue under S(2)(a) until you have written the fur-
nisher and given them an opportunity to correct the problem. That
is a fair, reasonable and free market solution.

Mrs. MALONEY. Thank you. My time is up.

Chairman BAacHUS. Mr. Hensarling?

Mr. HENSARLING. Thank you, Mr. Chairman.

One of the advantages of coming to these hearings is occasionally
you actually learn something. Mr. Rodriguez, I was very interested
in aspects of your testimony that seven out of ten businesses are
started with less than $20,000 of capital. I was aware that small
businesses, the job engine of America, create the preponderance of
new jobs, but I did not realize how many of them started with as
little capital. I think you went on in your written testimony to say
over 45 percent of small businesses rely on personal credit cards
as a major source of financing.
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I really previously had not thought about the extension of FCRA
as a jobs issue, but given that we just passed a Jobs and Growth
Act in Congress and we are all very concerned about the state of
our economy, I guess I am curious whether or not the Hispanic
Chamber has developed any kind of model if Congress fails to reau-
thorize and get us closer to a national standard, as opposed to a
50-state atomistic standard? What would the impact be on jobs,
and if you have not developed a model, what are your personal
thoughts?

Mr. RAMON RODRIGUEZ. We have not developed a model per se,
but to the extent of our recognition of how important the credit-
worthiness and the availability of credit is to the Hispanic business
owners throughout this country, to that extent we had entered into
an agreement with a financial institution that would make avail-
able to those business owners credit cards, both from a MasterCard
and Visa perspective, that would provide for them up to a $35,000
line of credit with a very nominal rate of interest as they went into
that plan.

That amount of money, that $35,000 limit, would, as I indicated
in my previous comments, allow in many instances a small busi-
ness owner, and most of the 1.5 million Hispanic-owned businesses
are small to the extent that they are mom-and-pop operations, to
take advantage of a business opportunity by using that credit card
line of credit to embrace that business opportunity, that but for
that line, they would not have been able to, and perhaps may have
caused them to shut their operations or, indeed, not be able to grow
as they had intended to.

So that we will certainly look at and are looking at aggressively
at developing a model that we can present to this body or some
other body at an appropriate time, that would reflect the kind of
job loss impact that not extending the FCRA as it currently exists
would impose on small businesses.

Mr. HENSARLING. But it is a fair assessment to say, then, that
in the opinion of the U.S. Hispanic Chamber that but for the exten-
sion of FCRA there could be a significant job loss due to the un-
availability or unaffordability of credit to small businessmen and
entrepreneurs.

Mr. RAMON RODRIGUEZ. We firmly believe that.

Mr. HENSARLING. Thank you.

Mr. Sullivan, you said in your testimony that the use of credit-
based insurance scoring is the most significant advancement in
cost-based pricing in at least the past 30 years, so that is a rather
significant and bold statement. I understood in your testimony you
alluded to a couple of different studies, but I am curious if you
could explain to me why there is a correlation?

Mr. SULLIVAN. There have been a number of studies that very di-
rectly highlight the correlation. The explanation of why is one that
is open to speculation. There are various theories and hypotheses.
Early on in the process, we began to wrestle with how you would
even conduct a study, put together a study that would be able to
explain why something happens. Generally in the insurance busi-
ness, we feel we have a responsibility under the laws of unfair dis-
crimination to statistically justify the differences, and we do not
generally get into the whys those statistics seem to bear out.
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But because we got that question a lot, we began to explore it.
We ran across about 30 different studies which speculate that there
are issues of risk-taking behavior related, and other issues like
stress that result in distracted driving and other sorts of things.
We can only speculate as to the reasons why. The critical factor as
far as we are concerned in our responsibility to provide coverage
at premiums that match the risk of future loss that somebody pre-
sents, is that somebody who is 60 percent more likely to have an
automobile accident or two-times as likely to have a loss on a
homeowners insurance policy should pay more for their insurance
than somebody who is less likely to have losses should pay.

Mr. HENSARLING. Thank you. I am out of time.

Chairman BacHUS. Thank you.

The gentleman from North Carolina?

Mr. WATT. Thank you, Mr. Chairman.

Mr. Bennett, I have to say at the outset that I have instinctive
identification and admiration for you for being here, and thank you
for being here. I guess it is based on the fact that you practice like
I did in the Fourth Circuit. That is burden enough, given the per-
suasion of most of the judges in the Fourth Circuit.

[LAUGHTER]

But to come here and suggest to my colleagues, many of whom
give lip service to states’s rights, but seldom really vote that way,
that the right of the private cause of action is the bedrock of con-
servatism, which all of them have forgotten about. It requires me
to just express my admiration for you and I hope they were listen-
ing. There has been a concerted assault on private causes of action,
not so much necessarily in this committee as much as in the Judi-
ciary Committee, on which I also serve.

I, like you, believe that without those individual causes of action
and the prospect of class actions that are effective, you will have
a bureaucracy at the FCC and the FTC and all of the other agen-
cies that is so big, trying to enforce these things, that they will be
absolutely unmanageable. So I have a lot of identification and
agreement with you on that issue in particular.

The question I have is to you and the other panelists about one
concern that you raised, which is the over-reliance on Social Secu-
rity numbers. What would replace that, but for the use of Social
Security numbers? I mean, names seem to change regularly; ad-
dresses seem to change regularly; and about the only consistent
identifier that most people have is the Social Security number. So
the question I am raising with you first, and I will let you address
it and get the ideas of the other members of the panel also, is,
without that consistent identifier, wouldn’t matters actually be
worse, rather than better?

Mr. BENNETT. I have read the U.S. PIRG testimony and it goes
into great detail about this question. Let me say that I would not
advocate personally, and I have not spoken to our Director of
NACA who is here, but I would not necessarily advocate elimi-
nating the use of Social Security numbers. The problem is total re-
liance on it. For example in the Carol Fleischer case I talked about,
the mere existence of the same Social Security number was all you
needed to get a credit card. Now, I assume that Juniper Bank and
Allstate do much better in that regard, but a lot of the credit re-



54

porting agencies, all three of them, and many of the furnishers,
rely almost entirely on either the Social Security number or, even
worse, a partial Social Security number.

Mr. WATT. Okay. Let me hear from the other panelists about
their experiences in this area, and whether they have any positions
on undue reliance on Social Security numbers. I guess we are not
advocating no reliance on Social Security numbers, but maybe less
reliance on it, or reliance on it in conjunction with other things.

Mr. Walker, you look like you might have an opinion on this
issue.

Mr. WALKER. I do, Congressman. I think the use of the Social Se-
curity number obviously is incredibly important, just for the rea-
sons you said. It is the one unique identifier. I am Clint Walker;
there is a Clint Walker, Jr.

I also agree with Mr. Bennett that it should not be used as the
sole piece of information identifying a customer or employee. You
should look at a variety of things. That frankly depends on the sit-
uation that arises, and how many other pieces of information you
look at, but we never look at solely just the Social Security number,
but it is very, very important. Frankly, we would love to see if we
could have the use of the full Social Security number when we get
pre-screened lists. That would make our ability to predict fraud
even greater.

Mr. WATT. It looks like my time is up, unless there is somebody
else who has a burning desire to get into this debate. If not, I will
yield back. We have a long day here with two more panels and I
do not want to abuse the privilege. Anybody else have any burning
desire to address this issue?

Mr. RAMON RODRIGUEZ. Mr. Congressman, I guess my wanting
to respond would indicate a burning desire, although that is not
necessarily so. I will say that any system that relies on human
input, if you will, mechanical, automated or otherwise, I would
think would not at all ever become full proof, unless of course
creditors wanted to consider optic identification or establish DNA
banks of some sort or something. But it is a challenging situation.

Mr. WATT. I do not think the FCRA is ready to go there quite
yet.

Mr. RaAMoN RODRIGUEZ. Nor do L.

Mr. WATT. We will keep going. I yield back, Mr. Chairman, in
the interests of time.

Chairman BACHUS. You are not speaking for Mr. Sanders are
you?

[LAUGHTER]

Mr. WATT. Yes, I think I am even speaking for Mr. Sanders on
that issue.

[LAUGHTER]

Chairman BAcCHUS. All right, thank you.

Mr. Tiberi?

Mr. TiBERI. Thank you, Mr. Chairman.

Mr. Rodriguez, I did not get to hear your testimony today, but
I looked at your written testimony that you have submitted, and
I want to follow up on Congressman Hensarling’s questioning a bit.
You write in your written testimony that the Fair Credit Reporting
Act and the importance of uniform national standards to your
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members. Would you believe that in addition to extending FCRA
as a benefit to your members, that having some sort of uniform pri-
vacy standard for consumers would be to the benefit for consumers
to understand? Some simplified way for consumers across the coun-
try, would that be a benefit to your members as well?

Mr. RamMmON RODRIGUEZ. Without a doubt, Mr. Congressman.
Quite frankly, generally speaking, it would be to consumers across
the Board, not only to the constituency specifically that we rep-
resent. One of the panelists indicated before in terms of the sim-
plicity of the language that could be used, and that is certainly
something that we advocate also very aggressively in terms of
being able to present to those consumers plain English as opposed
to any language that is couched in legal jargon that would tend to
either dissuade them or otherwise confuse them as to what it is
that they might be reading. So in direct answer to your question,
yes.

Mr. TiBERI. Expanding on what you said in your testimony and
expanding on what Congressman Hensarling said, clearly you tes-
tify that the Fair Credit Reporting Act that was passed before I got
here, the amendments in 1996, have clearly helped small business
owners, consumers, minority homeownership. If we do not extend
FCRA at the end of this year, those amendments, do you think that
it will have a reverse effect on what has been a positive outcome
thus far?

Mr. RAMON RODRIGUEZ. Again in direct answer to your question,
Mr. Congressman, yes we do. And just to elaborate on that for a
moment, one of the reasons is because of the patchwork legal effect
that would result by individual states then being able to control
and mandate certain credit reporting requirements et cetera, et
cetera, it might preclude a business owner from being able to cross
those borders and do business in another state where that credit
may not exist or may not be readily available. That would certainly
have a domino effect across the nation for our constituency, and
that is something that we certainly are very concerned about.

Mr. TiBERI. Mr. Sullivan, being in the financial services arena as
well in more than one state, what effect would it have to you as
a company, and then on to consumers, what sort of cost do you be-
lieve would be entailed in having at minimum maybe 50 different
standards, if not more, if localities went into that business as well?

Mr. SULLIVAN. Yes, the cost to comply with the various different
notice requirements and other things would be staggering. I sus-
pect with each additional state, we would be talking about just re-
programming expenses in excess of $100,000 per state. But we also
see an expense to the consumer in the limitation of the ability to
use the information in consumer reports to make offers of lower
prices to individuals with good credit performance.

As a result of not having the information as readily available to
us, we would be likely to write less insurance coverage because we
are taking on greater risk of loss. We found in states where we
have implemented credit-based insurance scoring, we have written
approximately 20 percent more business than we otherwise would
have. That is just one of the benefits that have inured to con-
sumers through good access to credit information.

Mr. TiBERI. Thank you.
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Mr. Bennett, I came in partly at the end of your testimony so I
heard a little bit about it. I want to follow up on the issue of the
credit bureaus, the issue of liability. I think you and I would both
agree that information provided to credit bureaus today is vol-
untary. Do you believe that if we tightened up the issue of liability
for information going in, that that would possibly be a disincentive
for those who are reporting information to credit bureaus, and thus
they would have less information?

Mr. BENNETT. I do not believe so.

Mr. TIBERI. Why not?

Mr. BENNETT. I disagree, representative, with your premise,
which is that it is voluntary. Under Section 1681S(2)(a) of the stat-
ute, furnishers are required to, at least aspirationally if the Federal
Trade Commission does anything, provide accurate and complete
information. Right now, and if you recall the New York Times arti-
cle on this very issue, a number of large institutional creditors do
not submit information under the current regime for the very rea-
son that it is unenforceable under Section 1681S(2)(a) its aspira-
tional standard is unenforceable by private cause of action, and
they have an incentive to keep their customers locked in. The way
credit scores work, among other things, the more positive your pay-
ment history, then the higher your credit score, to simplify it. By
not reporting positive credit information, which is what a large
number of institutional creditors may do, then they maintain con-
trol of those customers, who do not maintain the score, to leave
that sub-prime lender and then now have that zero percent interest
or the 2.9 percent credit card.

Mr. TiBERI. Unfortunately, Mr. Chairman, I ran out of time. I
was going to ask a follow up, but I appreciate the opportunity.

Chairman BACHUS. Thank you.

We will conclude this panel. I would say this, Mr. Bennett, the
Federal Reserve and some of the bank regulators do put out guid-
ance to the banks that they are under an affirmative duty to report
positive credit information. I do not know how that fits in, but I
would make that statement.

This concludes our second panel. We very much appreciate your
testimony. It has been very helpful. You are dismissed.

The Chair notes that some members may have additional ques-
tions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 30 days
for members to submit written questions to those witnesses and
the responses will be put in the record.

This panel is discharged.

At this time, we are going to take a recess to either 2 o’clock or
to 10 minutes after the close of a vote on the House floor, if such
a vote intervenes between now and two o’clock. We are going to re-
cess until 2 o’clock. If there is a vote on the House floor between
now and two o’clock, then we will reconvene 10 minutes after the
conclusion of that vote.

[RECESS]

Mr. TiBERI. [Presiding.] Back in order. I will ask the panelists for
the third panel to be seated. I will call on my colleague, Mr. Royce,
to introduce one of our panelists.

Mr. Royce?
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Mr. RoOYCE. Thank you, Mr. Chairman. I thank you for chairing
this hearing and I greatly appreciate this opportunity to introduce
one of our witnesses today, and that is David Lizarraga. He is
Chairman and CEO of the East Los Angeles Community Union,
which is also known as TELACU. David and his organization is not
only a great friend of my district and to Los Angeles, but to all of
Southern California. TELACU is a nonprofit community develop-
ment corporation that is based in Los Angeles. Since 1968,
TELACU has worked to bring economic opportunity to East Los
Angeles and other areas of California that are in need of creative
entrepreneurial economic growth.

Almost 30 years ago, TELACU chartered Community Commerce
Bank, which is an industrial loan company based in Los Angeles.
Through Community Commerce, TELACU has provided access to
credit to thousands and thousands of customers. A significant num-
ber of these customers had difficulty obtaining mortgages and ob-
taining other loans before Community Commerce’s creation.

David, I look forward to your testimony today. I am interested
in your views as to the potential impact on your mission and the
customers you serve if Congress were to fail to reauthorize provi-
sions of FCRA that are set to expire at the end of the year. Again,
I thank you for being here.

Mr. Chairman, I am supposed to chair a markup of legislation
in my subcommittee at two o’clock, so I am a little late for that
markup, and I appreciate very much the opportunity to introduce
David here.

Mr. TiBERI. Thank you, Mr. Royce.

I will go ahead and quickly introduce the remainder of our panel-
ists. First, I would like to introduce Mrs. Flora “Grandma” Green,
who is the lead spokeswoman for the Seniors Coalition; also Mr. Ed
Mierzwinski, Consumer Program Director for the U.S. Public Inter-
est Research Group; Ms. Shanna Smith, Executive Director for the
National Fair Housing Alliance; and finally, last but not least, Dr.
Wayne Brough, Chief Economist, Citizens for a Sound Economy.

I would like to remind our panelists that each of you will have
five minutes to give us a statement, and would remind you that we
have a fourth panel after you, and we will have questions from
hopefully not just me after all of you are finished with your State-
ments.

With that, I would like to welcome Ms. Grandma Green to begin
the proceeding.

STATEMENT OF FLORA GREEN, LEAD SPOKESWOMAN, THE
SENIORS COALITION

Mrs. GREEN. Thank you.

I am certainly happy to be here. My name is Flora Green, but
most everyone knows me, affectionately I hope, as Grandma Green.
I am the national spokesperson for The Seniors Coalition. I enjoyed
working in the private sector for over 40 years in credit granting
and debt collection, so this gives me an added insight on the issue
at hand.

I commend you for your leadership in convening this hearing. On
behalf of The Seniors Coalition, I appreciate the opportunity to
present seniors’ views on the national credit reporting system that
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has evolved under the Fair Credit Reporting Act and how it serves
consumers and strengthens our economy. The Seniors Coalition is
the nation’s leading free-market senior education and advocacy or-
ganization. We are four million strong and are growing stronger
every day. Our mission is to empower seniors to speak with a
united voice and significantly impact policies and decisions at the
federal and state level that affect their healthcare, financial, and
retirement security. By leveraging the combined strengths of grass-
roots organization, education, action and communication, our mem-
bers are driving positive policy changes at every level of govern-
ment that improves their lives and benefit the nation as well. Our
national credit reporting system serves consumers and strengthens
the economy.

It is no coincidence that we have the strongest economy in the
world, even though it is not performing as well as we would all
like. There are two reasons for this. One is our entrepreneurial
spirit. We Americans are a bunch of practical dreamers and opti-
mists who are willing to invest, take risks, and work hard to create
something of value. My father was a farmer and a businessman,
so I understand how important this spirit is.

The other reason for our strong economy is access to affordable
credit. This includes the ability to obtain credit quickly at afford-
able rates to invest in and grow a business. But it also means en-
suring that consumers can get the credit they need instantly and
at a reasonable cost to buy the goods and services they want. To-
gether, business creation and credit access have helped build an
economy that is still the envy of the world. We all want to keep
it that way, and renewing the expiring national standards under
FCRA will help ensure that we do.

There is no question that the strong, efficient national credit re-
porting system we have today is the direct result of the Fair Credit
Reporting Act which Congress enacted in 1970 and strengthened in
1996. This law strikes a balance between the interests of con-
sumers and business. Since it helps ensure the orderly and efficient
functioning of our national credit reporting system, it is essential
to the health and growth of our economy and provides other bene-
fits as well.

The experts tell us that all the available evidence points to the
fact that our system is working as intended. As a result, seniors
and other consumers have convenient access to affordable credit to
buy appliances, clothes, cars, homes, and countless other items
they need and want. When you consider that consumer spending
last year accounted for two-thirds of our gross domestic product
and most purchases were made on credit, it is clear just how im-
portant our national credit reporting system truly is. The Fair
Credit Reporting Act protects seniors and other consumers.

The Fair Credit Reporting Act is not just vital because it has
helped create a national credit reporting system that underpins our
economy and ensures that it functions with maximum efficiency. It
is also vital because it ensures that all Americans, regardless of
their age, income, ethnicity and gender, can obtain access to the
same opportunities that credit makes possible. What is more, it
provides consumers with some of the most important protections.
I want to focus on a very few of these protections and why it is so
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critical that Congress preserve them as part of the FCRA reauthor-
ization.

Furnisher Responsibility. The current credit reporting system
protects consumers because it requires credit furnishers to adhere
to uniform standards. Only when credit providers voluntarily re-
port information that allows credit reporting agencies to create an
accurate financial picture of consumers do consumers benefit.
When this happens, consumers can obtain the best deal on credit
at the most favorable rates.

That is why it is crucial that credit providers continue to report
information, but some have suggested removing the current limits
on credit providers’ liability and creating new private rights of ac-
tion that they believe will help protect consumers. The truth is,
this would have the opposite effect. It would cause many credit fur-
nishers to stop voluntarily reporting the information they have col-
lected because they fear legal action based on negative information
reported.

Without adequate or complete information to assess the risks of
extending credit to a consumer, many credit providers would sim-
ply not approve credit in borderline cases or charge more to cover
the higher risk. In either case, many seniors and other consumers
would simply lose out by not obtaining the credit they need or at
the rates they could afford. The Seniors Coalition favors renewal of
the furnisher responsibility provision without changes.

Reinvestigation time frames. Errors in consumer credit reports
can result in diminished or lost access to credit or higher costs to
borrowers. While the reported error rate is well under 0.5 percent,
errors do creep into credit reports. The FCRA requires that errors
in reports be corrected at the consumer’s request within 30 days.
This ensures that errors are erased in a timely manner.

Some have suggested that states reduce this mandatory error
correction time to 20, 15, or even 10 days. But this could result in
consumers being treated differently by credit providers in different
states.

Mr. TIBERI. Grandma, could you kind of try to sum up?

Mrs. GREEN. I will. T will.

Mr. TIBERI. Sorry to interrupt.

Mrs. GREEN. Much of this you have already heard, so I am just
going to skip a few pages and I am going to tell you one of the
things that seems so important to me.

The Seniors Coalition favors renewing this provision to ensure
the availability of credit for consumers with less than perfect credit
and to protect seniors, consumers, and companies from losses due
to identity theft. The Congress’ failure to renew the FCRA’s expir-
ing national standards would hurt seniors and other consumers.

Let me sum up. There is an old saying, and it is not grammati-
cally correct, let’s don’t fix what ain’t broke.

Thank you.

[The prepared statement of Flora Green can be found on page
264 in the appendix.]

Mr. TiBERI. Thank you, Grandma Green.

I would like to introduce Mr. Ed Mierzwinski. Thank you for
being here today.
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STATEMENT OF ED MIERZWINSKI, CONSUMER PROGRAM
DIRECTOR, US PIRG

Mr. MIERZWINSKI. Thank you, Representative Tiberi, Chairman
Bachus. It is a privilege to testify before the subcommittee once
again on the important issue of Fair Credit Reporting Act reforms.

U.S. PIRG and the state PIRGs have been active on this issue
around the country and here in Washington, in fact since 1989
when Congress first began its efforts to review and renew the origi-
nal 1970 Act.

I want to say at the outset that consumer groups think that the
Fair Credit Reporting Act is an important privacy law and an im-
portant consumer protection law. The Fair Credit Reporting Act is
based on the fair information practices. It gives consumers a num-
ber of substantive rights to dispute, to review, to look at and audit
their information, and to seek redress when their information is in-
accurate. As Mr. Bennett and Assistant Attorney General Brill
have testified, however, it is sometimes difficult to enforce those
rights. That is why we believe that Congress should strengthen the
Fair Credit Reporting Act.

We believe that one aspect of the strengthening of the Fair Cred-
it Reporting Act is to fully restore states’ rights to protect their
consumers better. We fundamentally believe that our credit system
in this country is not based on the preemption that was tempo-
rarily inserted by the Congress in 1996, but is based on a number
of other factors. We fundamentally believe that the credit system
that has served us well, but could serve us better, will not be jeop-
ardized by expiration of preemption.

As Justice Brandeis said in his dissent in New State Ice vs.
Liebmann, “It is a happy incident in our federal system that a sin-
gle courageous state may engage in novel social and economic ex-
periments.” We believe, as Assistant Attorney General Brill testi-
fied and as I outlined in great detail in my testimony, that we do
not have a uniform standard around the country, that the Fair
Credit Reporting Act did not create a uniform standard. In fact, the
states, where they are allowed to, have experimented and have
gone far ahead of the Congress in matters of credit report protec-
tion.

In fact, the states have moved more quickly. Vermont passed its
law in 1992; California, 1994; Massachusetts, 1995; while Congress
fumbled until 1996. Since then, Congress has only enacted one law
to deal with the tremendous epidemic of identity theft. All Con-
gress has done about identity theft is in 1998 enacted legislation
to criminalize identity theft. Meanwhile, the crime has gotten
worse. As the FTC has stated in its annual reports, the identity
theft complaints lead all others for the year 2000, 2001 and 2002,
and doubled in 2002. Congress, though, has not done anything to
rein in the sloppy credit granting practices that consumer groups
believe are the root cause of identity theft.

It does not matter if a thief goes to jail for 5 years or 10 years
if no one goes to jail and no one is caught, and it does not matter
if you only catch one or two of the people that are doing it, if hun-
dreds of thousands of people are doing it, because the credit card
companies are aiding and abetting the identity thieves.
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Meanwhile, to fill the gap, as again Assistant Attorney General
Brill testified, the states have stepped in and enacted a number of
laws. California has a list bullet by bullet of five pages of identity
theft-related reform laws that have already been enacted. Six
states have free credit report laws.

One example I want to leave you with is that California and
Ohio have both enacted legislation that is being implemented over
this year and the next couple of years to require the truncation of
credit card numbers on receipts. Earlier this year, Visa trumpeted
in a press conference that it would voluntarily truncate credit card
numbers on receipts. I suspect that had two states not done this,
and had not a dozen states been considering this, Visa would not
have enacted that so-called voluntary provision.

I am concerned that the debate in this committee is over the
question of whether we should preserve the status quo. I do not
think the status quo is good enough. I think that in our testimony
we outline a number of problems with the Fair Credit Reporting
Act, as other witnesses have discussed today; the abusive use of ac-
count reviews to deny or raise the price that consumers pay. The
uniformity issue, many people have argued that we have a free
flow of credit; that the voluntary system has served us well. Yet
no witness has talked about the serious problem that has been
identified in several agency guidances and in a recent Federal Re-
serve Bulletin article.

Because of the lack of enforcement by the agencies, a number of
the largest banks in the country are not fully reporting complete
information about their customers. I think that is a serious prob-
lem that prevents consumers from shopping around. The accuracy
of information should include the completeness of information, yet
the Federal Reserve, in a study of 248,000 credit reports, found
that 70 percent of credit reports contained at least one trade line
where information was not being completely reported.

My testimony also outlines the problems posed by the preemp-
tion provisions in the Act, how the confusion over the affiliate shar-
ing provision has chilled efforts in states to enact stronger financial
privacy laws under the Gramm-Leach-Bliley Act’s positive provi-
sion. I have outlined how difficult it is to deal with opting out
under the pre-screening rules. Mr. Bennett has outlined the dif-
ficulties in reinvestigation procedures.

Finally, my testimony goes into tremendous detail summarizing
the Consumer Federation of America report that finds that 29 per-
cent of consumers have a disparity of at least 50 points on their
credit scores from each of the three credit reporting agencies, which
would suggest in our view that there are significant problems in
this system and that the status quo just is not good enough.

I know I have run out of time, but I would be happy to take your
questions. Thank you.

[The prepared statement of Ed Mierzwinski can be found on page
302 in the appendix.]

Mr. TiBERI. Ms. Smith?

STATEMENT OF SHANNA SMITH, EXECUTIVE DIRECTOR,
NATIONAL FAIR HOUSING ALLIANCE

Ms. SHANNA SMITH. Thank you.
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My name is Shanna Smith and I am the President and CEO of
the National Fair Housing Alliance. I want to thank the committee
for the invitation to testify about the access to fair credit and the
use of credit scoring in mortgage loans and homeowners insurance.

The National Fair Housing Alliance represents virtually all of
the private fair housing centers in the United States. One of our
charges is to examine and challenge discriminatory barriers to
homeownership. Many of you know that the Administration this
month has announced that it is homeownership month.

I want to deal first with fair access to credit. As many people
know, studies and lawsuits continue to demonstrate that African
Americans, Hispanics and women and elderly women in particular
are not treated the same when they are applying for credit as simi-
larly situated white males. As a result, these groups of people end
up paying higher interest rates or paying more for a product.

When you pay higher interest rates, you pay more for a product.
The money you have in your pocket at the end of the month is less.
Some scholars refer to this as the Black tax. White people who are
similarly situated as people of color have the opportunity to have
more disposable income, more money for savings. Some people have
said, African Americans, Latinos and women ought to be better ne-
gotiators when they are purchasing products or trying to get a
home loan, or to get homeowners insurance. Yet we have conducted
testing, and in our testing we send in people who are equally quali-
fied, African Americans, Latinos, and whites, and none of them are
negotiating. They are all asking for the same terms and conditions
for a loan. They are asking for homeowners insurance. They are
asking to purchase a product. No one is instructed to negotiate
harder than someone else. Yet invariably, we find that the African
American and Latino applicants are charged higher rates for mort-
gage loans, higher fees, and when it comes to homeowners insur-
ance, they are paying a higher premium and oftentimes getting in-
ferior coverage.

That has been demonstrated with settlements that we have had
through the HUD administrative procedure with State Farm and
Allstate insurance companies in 1996 and 1997. Since that time,
those two insurers drastically changed their underwriting policies
and procedures to make sure that people living in integrated and
predominantly African American and Latino neighborhoods have
access to the good products that white consumers in white neigh-
borhoods have always had access to.

If you listen to the earlier testimony, there are a lot of problems
with the accuracy of the information that the credit bureaus main-
tain. I am telling you that access to credit is fraught with racial
and ethnic and gender discrimination. The reporting of that infor-
mation to those credit bureaus reflects that. If these credit report-
ing repositories do not keep accurate information and if sub-prime
lenders and predatory lenders and conventional lenders fail to re-
port good credit-paying habits of their customers, then those people
who are creating credit scoring models are building their models on
a foundation that is fraught with discrimination. How can you
build something that is supposed to determine equity, when what
you are building it upon is full of discrimination? So any of these
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credit scoring models that are being purported to be able to predict
people’s behaviors are not accurate.

When I first looked at the mortgage lending credit scoring model
years ago when it was coming out, our concern was, what is it pre-
dicting? Is it predicting a default or foreclosure? Default means I
did not make a payment this month. Does that also predict, then,
who will cure that default? I think that if somebody is late in pay-
ments, it is reasonable to say that they have to pay a higher inter-
est rate or a different fee. But to charge them an extraordinary
rate when they are not actually going to go into foreclosure is un-
conscionable and unreasonable.

With homeowners insurance issues, one of my biggest concerns
is, right when this whole credit scoring issue started with home-
owners insurance, we asked them what does this predict. They ini-
tially said to us, it predicts who will commit a fraud. I said, well,
my goodness; if it can do that, then why don’t we have all the po-
lice chiefs in the country run our credit reports and arrest us now?
If you can predict that, then let’s get rid of that. They said, oh, no,
no. It can predict who is going to file a claim. Talking with the in-
surance companies, I meet with them regularly, they say to me
that weather is a major reason for claims, and the other predictor
they say is that people who filed claims before will file them again.

So what would my credit score have to do with that? And then
you have to ask yourself as a committee, and I will wrap up, if you
use a credit score for getting a mortgage loan and that same credit
history file is used by the insurance company to deny me home-
owners insurance, what is going on? If I am good enough to get a
mortgage loan and my credit is good enough for that, why isn’t my
credit good enough to get homeowners insurance, because without
that I cannot close on my mortgage loan. My testimony has many
recommendations.

Finally, I would say that if credit scoring is going to continue to
be used by the homeowners insurance companies, then they should
be held to the same standards that the lenders are, and there
should be some type of reporting by these insurance companies so
that we in the civil rights movement can monitor the types of poli-
cies, the cost of policies that are made available at the census tract
level.

Thank you.

[The prepared statement of Shanna L. Smith can be found on
page 450 in the appendix.]

Mr. TiBERI. Thank you.

I would like to reintroduce Mr. Lizarraga.

STATEMENT OF DAVID LIZARRAGA, PRESIDENT AND CEO,
TELACU

Mr. LiZARRAGA. Good afternoon, Mr. Chairman, representatives
and members of the subcommittee, Representative Waters and
Representative Royce.

I am David Lizarraga, Chairman and CEO of The East Los An-
geles Community Union, TELACU, a Los Angeles-based nonprofit
community economic development corporation that has become one
of the nation’s largest CDCs, with more than $350 million in as-
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sets. We are the fourth largest Hispanic company in California and
22nd in the nation.

In the 1960s, East Los Angeles was abandoned by the major com-
panies that had for generations been the lifeblood of the commu-
nity. We fell into a devastating economic decline. When our country
went into a deep economic recession, our communities went into an
economic depression. TELACU came together to provide self-suffi-
ciency and with the opportunities to use tools that would create dy-
namic opportunities to rebuild and enhance the communities it
serves. TELACU’s mission of providing greater opportunities con-
tinues to be realized in the creation of new jobs, responsive finan-
cial institutions, expanding businesses, quality affordable housing,
and educational opportunities for young people and veterans alike.

The refusal of credit to those in traditionally underserved com-
munities locked the neighborhoods in our communities into finan-
cial stagnation. In 1976 to begin reversing this trend, and before
the Community Reinvestment Act was enacted, TELACU combated
redlining by creating a bank of its own. It was called Community
Commerce Bank, a community development financial institution
designed for the express purpose of serving the credit needs of peo-
ple in our neighborhoods and communities. I am honored to be
Chairman of the Board of Directors of this bank.

We make loans to families and small business owners, and our
bank has now extended its services to under-banked communities
throughout California. The success of our bank is a testament to
the viability of inter-city lending. Since 1976, our small bank has
loaned $1.5 billion to previously un-banked customers. For exam-
ple, in 1996 we took a chance on a local Hispanic realtor with lim-
ited credit and assets, and made him a loan to purchase a single
home from HUD and rehabilitate it. It was boarded up, full of
weeds, a hangout for gangs and drug dealers.

This businessman restored the property which was located in a
low-income neighborhood in the barrio. We sold it to a first-time
homebuyer, brought stability to a neighborhood, and preserved
positive quality of life for that block. We now fund 20 small busi-
ness developers that month after month and year after year make
a good living reclaiming neighborhoods just like this one.

The communities we serve often require that our loan under-
writing be nontraditional, but we are highly profitable. We have an
enviable delinquency rate. We are highly rated by our State and
Federal bank regulators. We have been recognized year after year
by the U.S. Small Business Administration as one of the best small
business lenders in the region. The services of our bank are avail-
able to all our customers, but our focus is on the low-income and
minority neighborhoods in our community. The great majority of
our current minority customer-base is Hispanic.

All financial institutions will soon have to recognize that credit
programs reaching the fast-growing Hispanic population in this
country will be necessary to sustain profitability. The U.S. His-
panic population is expected to reach 53 million by 2020. The an-
nual purchasing power of Hispanics in the United States, including
Puerto Rico, is already estimated to be $630 billion. In the not so
distant future, it is projected to reach $1 trillion.
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The service that the consumer credit reporting industry provides
is essential to our bank, to the entire financial services industry,
and to most businesses and nearly all consumers. Accurate data
and information are essential for robust competition in the market-
place. That is one reason that community development financial in-
stitutions like ours argue on behalf of accurate information in cred-
it reporting. It is also the reason why we work so hard to educate
consumers, so that they can take advantage of their right to ensure
accuracy in what is collected and reported about them, and to limit
with whom this information is shared.

This is particularly important to low-income and minority con-
sumers. Accurate credit data collection and reporting can help non-
traditional borrowers overcome barriers that have artificially con-
strained economic growth in minority neighborhoods. If a nontradi-
tional borrower retains a satisfactory credit record that is properly
reported, it will be much more difficult for a lender or business to
defend a decision not to provide credit.

One of the major goals of the Fair Credit Reporting Act, includ-
ing the 1996 amendments, has been to promote accuracy in credit
reporting by credit reporting agencies. However, the Federal Trade
Commission reported in 2002 that complaints about credit reports
are still one of the most common consumer complaints the agency
receives, with the largest number of complaints still relating to ac-
curacy.

I believe the Congress should take appropriate measures to en-
sure greater accuracy in credit reports, including vigorous oversight
and regulatory enforcement. Additionally, public and private sup-
port for consumer education can help ensure increased accuracy.
But problems are not always related to accuracy. It is sometimes
how reports are used, not the credit reports themselves, which is
the problem.

Finally, Mr. Chairman, let me say a word about common na-
tional standards for credit reporting. The provisions of FCRA that
makes the federal standard preeminent expires on January 1 of
next year. I support a common national standard, Mr. Chairman,
but by that I do not mean a standard pegged to the lowest common
denominator. I know from our own experience in California that a
hodge-podge of local standards could interfere with the good lend-
ing that we do at TELACU and Community Commerce Bank.

Under Gramm-Leach-Bliley, we have had a number of attempts
at local privacy standards in jurisdictions we serve across Cali-
fornia. A proliferation of such local fair credit reporting standards
could create difficulties for our highly regarded lending to low-in-
come and minority borrowers.

So I would argue for a vigorously enforced federal standard with
appropriate oversight for this committee and the Congress. I be-
lieve that such a federal credit standard serves our bank well, but
more importantly serves our consumers well. I believe that the
FCRA has helped advance the kind of lending and credit opportuni-
ties that we have worked so hard to make available in our commu-
nities, and I strongly urge its reauthorization.

[The prepared statement of David Lizarraga can be found on
page 297 in the appendix.]

Mr. TiBERI. Thank you.
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Mr. Brough?

STATEMENT OF WAYNE T. BROUGH, CHIEF ECONOMIST,
CITIZENS FOR A SOUND ECONOMY

Mr. BROUGH. Thank you, Mr. Chairman and members of the
committee.

My name is Wayne Brough and I am the chief economist at Citi-
zens for a Sound Economy, which is a 280,000-member grassroots
organization that promotes market-based solutions to public policy
questions.

The Fair Credit Reporting Act has allowed the United States to
develop an integrated and highly efficient system of information
sharing, and allows businesses to provide consumers a wider array
of financial services and products at competitive prices. On behalf
of the members of Citizens for a Sound Economy, I urge you not
to ignore the importance of establishing uniform standards and the
need to extend the 1996 amendments to the Fair Credit Reporting
Act.

The Fair Credit Reporting Act has generated tremendous bene-
fits for businesses and consumers by establishing these standards.
At the same time, this information sharing has raised serious con-
cerns about privacy. The advances in technology and the commer-
cialization of data have magnified both the benefits and concerns
about information sharing. It is the role of the Fair Credit Report-
ing Act to balance these concerns.

It is important to remember that the Fair Credit Reporting Act
was created to facilitate the exchange of this information. This in-
formation does provide benefits to consumers and the economy as
a whole, and FCRA sets up the guidelines to do this. Prior to 1970,
the market for credit was localized, ad hoc, and limited. The Fair
Credit Reporting Act made this a nationwide market with new
standards that allow consumers access to a wider array of financial
services and products, while increasing competition among pro-
viders. Today, with new technologies, the market has become very
efficient. The 1996 amendments to the Fair Credit Reporting Act
acknowledged these benefits of sharing information, while estab-
lishing some new safeguards.

If you look at the private sector, information sharing has become
integral to many. To be successful, businesses must compete and
provide better services for consumers, and better information is one
source of competition. It allows more customized marketing in
products, reduces fraud, and lowers costs. At the same time, con-
sumers in the private sector can exercise choice. Consumers value
privacy and businesses are realizing this, and they are beginning
to compete based on privacy policies. Privacy policies in the future
must consider the benefits of these information-sharing practices.

Laws that restrict the flow of information can have detrimental
impacts on consumers. The Fair Credit Reporting Act establishes
guidelines for the use of credit information. This has allowed the
United States to develop one of the most efficient and sophisticated
financial services markets in the world. Seventy-five percent of all
households are participants in the market for consumer credit or
mortgages, and consumer access to credit has increased and so has
competition among providers.
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With respect to insurance, I just wanted to go into some things.
The insurance companies have used the information in credit
scores as a risk characteristic to help predict future losses. This al-
lows companies to price products more efficiently, while covering
their costs. Risk classification allows insurers to divide individuals
into groups with similar claims and set prices based on the prob-
ability of future loss. Driving history, age and gender are common
variables to classify risk, but increasingly insurance scores with
credit have been found to be more reliable predictors of future risk.

Why there is the strong correlation between credit history and
the risk of future loss is unclear. One theory says that a good credit
score predicts risk-averse behavior, which means safer driving hab-
its and better consumer practices. But there are many other theo-
ries and none of them are very conclusive. But that does not betray
the fact that there is a very strong statistically significant correla-
tion between risk and credit scores. That is enough to make this
a useful rating variable. When insurers ignore or are prohibited
from using effective rating variables, consumers are harmed be-
cause the cost of insurance will be higher than it should be. More
accurate information allows insurers to offer a wider array of prod-
ucts to customers they would otherwise not be able to cover.

There has been some criticism of the use of these credit scores.
The first is that the correlation has not been established. But there
are a number of studies that demonstrate this. If there was not an
established link, I do not think the insurance industry would be
very interested in pursuing this as a risk factor.

Another criticism is that the information comprising the credit
report is inaccurate. There are problems with the accuracy, and I
think FCRA was set up to address some of those. But if this was
true on a broad scale, then the correlation would not hold true over
time. The third criticism is that the use of credit reports has a dis-
parate impact on protected classes. Again, if you look at the studies
on this, there are none that have conclusively demonstrated this ef-
fect.

Restricting the use of classifications such as credit history re-
duces the efficiency of the market. It limits the ability to accurately
predict future loss. Making transactions less efficient does not help
consumers or producers. The result is higher prices, subsidies, and
fewer choices in the market. To be competitive, loss ratios must be
predicted as accurately as possible. Otherwise, consumers bear the
costs. Concerns over insurance pricing are solved by injecting more
competition, not reducing the flow of information.

The Fair Credit Reporting Act has established important uniform
standards and safeguards for credit markets and information-shar-
ing. The consumer benefits through lower costs, increased avail-
ability and expanded choices for financial services and products.
This information is useful in the insurance market as well. Infor-
mation about credit provides more accurate risk classification. Re-
strictions on the use of such tools create inefficiencies that generate
higher costs for consumers and higher premiums. To increase avail-
ability and affordability of insurance, increase competition. This
means using more accurate models of risk and credit histories pro-
vide such a role.
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The Fair Credit Reporting Act has acknowledged such uses and
should continue to facilitate this use, especially at a time when
state-level privacy and credit scoring legislation may be impeding
market activity.

Thank you.

[The prepared statement of Wayne T. Brough can be found on
page 229 in the appendix.]

Mr. TiBERI. Thank you, Mr. Brough.

. Thank you all for your testimony. I have a couple of questions
ere.

Mr. Mierzwinski, right?

Mr. MIERZWINSKI. You get it right every single time.

Mr. TiBERI. Okay. I just look at it and it is tough. So is my name.

You said the status quo is not good enough. You and I would
agree on that. I would like to make the national uniform standards
stronger and I think you would like to eliminate them. You touched
upon the fact that a single state or a single courageous state could
do something I would assume you met stronger than what the na-
tional standard is.

Let me take that example and have you answer this question.
Let’s assume that California, which is probably a good example,
passed a credit standard that was far more restrictive than the cur-
rent national standard. Wouldn’t that mean that the California
standard would become the national standard?

Mr. MIERZWINSKI. I think that that is entirely possible, that a
standard adopted by one state could eventually become adopted
federally. I think your inference is that because California happens
to be bigger than Vermont, for example, that the federal govern-
ment might, or industry might just decide to adopt California’s rule
voluntarily on a national basis.

We would look at that as a good outcome, because we believe in
adequate uniform standards. Our view is that one or two states
might pass such a law, but that 50 states would not pass 50 dif-
ferent laws. The theory being that you would have balkanization
I believe is the term that the industry uses in its advertising. So
I think that if a state comes up with a good idea, other states
would copy it.

I presume that you might have a follow up which is: Is it right
for California to make national law?

Mr. TiBERI. Correct.

Mr. MIERZWINSKI. I think that if the Congress has failed to come
up with an adequate standard, that is the circumstance under
which California would act. Secondly, if the Congress comes up
with a national standard, the states have demonstrated an ability
to move more quickly if there are local circumstances such as Nor-
wich, Vermont or other problems.

One additional issue that has already occurred and will possibly
be a subject of the next panel, I am guessing that the Fair Isaac
witness may trumpet the fact that they have made credit scores
available nationally. In fact, they opposed vehemently California
legislation that actually is the real reason credit scores are now
available nationally is because of California.

Mr. TiBERI. Let me get your thoughts on this issue. Mr.
Lizarraga’s testimony pretty much applauded what has happened
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in his community with respect to opportunities that his constitu-
ents have benefited from because of FCRA. What would your
thoughts be on that issue and the issue of what Mr. Rodriguez
talked about, if you were here for the previous panel, with respect
to homeownership increase and all the other litany of items that
he mentioned that his members have had an opportunity to grow
under the FCRA?

Mr. MIERZWINSKI. Again, the second paragraph of my testimony
says this is a very important law that provides tremendous credit
opportunity for consumers. But when it does not work, it does not
work well enough. Our view would be that the preemption in 1996
is not the reason that all those opportunities are taking effect. We
would say that since the industry is the one trying to extend the
preemption, that they have a burden of proof to provide, as Assist-
ant Attorney General Brill suggested, regression analysis and de-
tailed studies. All I have seen are white papers mentioning the
word “uniformity” over and over again like a mantra.

Mr. TiBERI. Thank you.

Mr. Lizarraga, you testified that a strong national system would
be preferable to a state system, or maybe even worse in my mind,
maybe your mind, allowing even local governments to set stand-
£Q‘ers. Talk about that issue and what it would mean to you in Cali-
ornia.

Mr. LiZARRAGA. I also said that I do not mean a standard pegged
to the lowest common denominator.

Mr. TiBERI. Right, a strong standard.

Mr. LIZARRAGA. A very, very strong standard. It is very, very dif-
ficult to extend credit to individuals when you have this patchwork
of rules and regulations that, yes, we would all adopt a uniform
state standard that would be a level playing field for everybody and
a rule we can probably all follow. On the other hand, when that
does not preempt even local municipal standards and you have
counties and cities coming up with their own rules and regulations,
it makes it almost impossible to extend credit or for credit to be
applied for in any meaningful way.

The people that are really affected in our community are folks
that really have the least access to credit facilities. The only other
facilities that are available to them if they do not participate would
be bank cashing, check-cashing types or hard-money lenders in the
community. That makes it very difficult. We do have individuals
that come to our bank to establish credit almost for the first time.
This uniformity would be very, very helpful if it would preempt
local municipalities, in addition to providing a standard that states
would adopt.

Mr. TiBERI. Thank you.

I am going to defer to the ranking member of the committee, Mr.
Sanders.

Mr. SANDERS. Thank you, Mr. Chairman.

My own view is in fact that we should have very strong federal
standards, but that should be the floor. On top of that we should
give in our democratic society where a lot of people give lip service
to states’ rights, we should give those states that want to go fur-
ther the right to do so. Because my experience in government has
been is that lo and behold in Colorado or in Utah, somebody comes
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up with an idea. And you know what? It works. And then in Mas-
sachusetts, they say look what they did in Colorado; that is a good
idea; we can do that. And you will find that many advances that
have been made in our society do take place not because the fed-
eral government has deemed them, but because somebody in some
place has an idea, other states adopt the idea, and eventually it fil-
ters on up to the federal government.

So I think we want strong national standards, among other
things making sure that every citizens in our country can get a free
credit report. But in addition to that, we certainly do want to give
states the options to go further.

I would like to ask Mr. Mierzwinski his view on the impact if
some are successful here of limiting those states who want to go
beyond federal standards in protecting consumers’ rights.

Mr. MIERZWINSKI. I think that the limitations on states’s rights
means that we are stuck with whatever standard Congress comes
up with. I am convinced, after working here for 12 years, that it
is very difficult to move the inertia of Congress and that it is easier
for the states to respond. They respond more quickly when local
problems occur. So the issue would be that Congress would pass a
law and then think that that was the be all and end all law. Then
when a problem came up, we would not be able to convince Con-
gress to fix it.

Mr. SANDERS. And large states like California or small states like
Vermont will come up with different problems that have different
needs. If we are letting the federal government make all of the de-
cisions, then states are not going to be able to respond to the par-
ticular needs of their own consumers.

Mr. MIERZWINSKI. That is exactly right.

Mr. SANDERS. I would like you, again, Mr. Mierzwinski, and oth-
ers can jump in; let’s not be naive about the nature of this debate.
On one side, we have virtually all of the consumer organizations
who do not believe that the federal government should preempt. On
the other side, we have very powerful multi-billion dollar interests.
What are the dynamics of what is going on here?

Mr. MIERZWINSKI. I think there is a lot of money on the table,
and there is a lot of interest in preserving the status quo by the
vested interests. I think they believe that the system is accurate
enough for their purposes. That is an important point, accurate
enough. It tends to lean towards false-negative information and
there are enough people out there with risk-based pricing paying
at risk-based prices. People are not just being denied anymore, the
way they used to be. People are simply paying more. The industry
is happy with that system. It is just not good enough.

Mr. SANDERS. Let me just jump in and ask anybody. I did not
mean just to focus on Mr. Mierzwinski. One of the scandals that
has upset me very much, and we will see if it happens or not that
this Congress will move. We are going to introduce legislation. You
may have seen on the front page of the New York Times last week
this outrage by which credit card companies tell an individual you
are going to be paying 5 percent, and then lo and behold three
years before you were late making an auto loan or late on your
rent, and suddenly your interest rates go from 6 percent to 30 per-
cent.
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I think the federal government, the Congress, should deal with
it. My guess is that because of moneyed interests, we will not deal
with it. My guess is there are some states that may want to deal
with that issue. What do you think? How should the people get pro-
tection from the rip-offs of the credit card companies who are tri-
pling, quadrupling their interest rates? Mr. Brough, do you have a
thought on that?

Mr. BROUGH. In my opinion, I think the best protection is a very
competitive market. Having access to a wider array of credit and
a wider number of providers in a larger market is the best way.

Mr. SANDERS. But all of the credit card companies are doing that.
MasterCard is. Citibank is doing it. They send out five billion cred-
it card applications a year, five billion. Do you think that unless
government acts to protect consumers, consumers will get protec-
tion?

Mr. BROUGH. I think under the existing framework and in a com-
petitive market, there will be entrepreneurs in the credit markets,
as well as in other markets, and they will respond to this void.

Mr. SANDERS. Okay.

Mr. BROUGH. If there is an opportunity to make money, they will
do it.

Mr. SANDERS. Yes, Ms. Smith?

Ms. SHANNA SMITH. He mentions a competitive market, but if
you open and close accounts in order to get better deals, your credit
score can be lowered because of that activity. So you are caught one
way or the other. You are either paying a higher interest rate,
stuck in that situation so that you do not open and close accounts,
or you open and close accounts for a better interest rate and you
do not get it when you go someplace else to buy a car because your
credit score is lowered.

Mr. SANDERS. Mr. Mierzwinski?

Mr. MIERZWINSKI. I think that, Congressman Sanders, this New
York Times story on account review abuse is a very important
story that the committee should look into further. Very quickly,
first of all, what if you were a victim of identity theft or mistakes
on your credit report and your credit score declines because of that?
Second, what if you are a victim of your bank intentionally gaming
the credit scoring system by failing to completely report on you, to
deflate your credit score so that you cannot shop around? Should
you pay higher rates because of that?

Mr. SANDERS. Or what happens if you have an emergency in
your family and you need to borrow money? Your credit goes up be-
cause somebody was sick in your family.

I want to thank you. I have gone on beyond my five minutes.

Thank you, Mr. Chairman.

Mr. GILLMOR. [Presiding.] Thank you very much, Mr. Sanders.

The gentlelady from California, Ms. Waters?

Ms. WATERS. Mr. Chairman, I want to thank you for holding this
hearing. I am sorry that I could not be here the entire day. There
are just so many other activities going on in this building that we
all have to spread ourselves pretty thin. But I think this is a very,
very important hearing.

I am very pleased at this particular consumer panel and wanted
to be here for this panel more than any other because it is from
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this panel that we can really learn what is wrong with the credit
reporting system. I am very pleased that Mr. David Lizarraga is
here from TELACU because I have worked with him for many,
many years. His description of what he and his organization have
been able to do is not as generous as it should be. They have done
a phenomenal job starting out in East L.A., but spreading out
across the state in many communities. So I know that he under-
stands what it takes to be able to empower citizens who have been
redlined; who have been dropped out of the system; who have not
had credit opportunities, and what it means to be able to not only
counsel, but devise systems that will include, rather than exclude.

To that end, Mr. Chairman, with all of the information that you
are hearing today, one area that is of particular interest to me is,
of course, credit scoring. I dislike credit scoring, period. I don’t like
it. I wish we could eliminate it, get rid of it once and for all. It is
absolutely ridiculous for those who are in the position to extend
credit to simply look at numbers and make a decision about wheth-
er or not someone is credit-worthy.

I believe that the numbers oftentimes are not accurate, and we
do not have any way of knowing what has gone into that informa-
tion. I believe that through credit scoring, we are denying our cred-
it-worthy people the opportunity to own a home, to make purchases
that are needed by their family for a decent quality of life. I believe
that this is the one area that this Congress should put some time
and attention into. Again, my preference would be to get rid of it.

You know, credit scoring to me is like mandatory minimum sen-
tencing, which I have been fighting for many, many years. Manda-
tory minimum sentencing in the criminal justice system takes
away the ability of the judge to use his good sense and discretion
to determine what a person is all about, and to be able to review
their history and their record, and come up with some decision
about their intent, et cetera, et cetera. The same thing with credit
scoring.

You have heard Mr. David Lizarraga refer to the kind of indi-
vidual that he is attempting to serve. I know so many people who
have worked hard all of their lives. Some of them made a mistake,
got laid off from a job, could not take care of their responsibilities.
But the minute they got a job, not only did they pay their bills, but
they paid them faster and they speeded up the amount of time to
pay those bills. I know some folks who do not know how to give
all of the information that is needed to make the assessment, and
so they have been good bill-payers, for instance, with electric bills
and utility bills, and that should be taken into consideration and
this credit scoring does not usually take that into consideration.

But the person who is there using that credit score to extend
credit does not see a person. They don’t see a human being, an in-
dividual. They don’t get to understand something about this indi-
vidual and what makes them a good credit risk, despite the fact
this, that or some other may be missing or has not happened.

So if there is anything that I could say today, it is that African
Americans, Latinos, people of color, immigrants who work very
hard are hurt by this system, and that should not be. I will close
by saying, and you are very generous with your time, that con-
sumers are at the mercy of public policymakers. I am astounded by
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the amount of power that we have to determine the quality of life
for our consumers, and we have failed in too many instances be-
cause we have not cared enough or we have gotten too many cam-
paign contributions. We like to party with the very people who are
the enemies of the consumers that we are sent here to protect.

I would just hope that we would see this whole area of credit re-
porting as one area that we could use our power to work on behalf
of the consumers of this country. I am pleased and proud that our
panelists are here today, and I would just ask this committee to
take this information seriously and not only have national stand-
ards remain that we can judge the credit reporting by, but get rid
of some of the problems in the system, credit scoring being the first
one.

Thank you very much.

Mr. GILLMOR. The gentlelady’s time has expired.

The chair will recognize himself for a couple of questions. One
question, and this responds to what you brought up, Mr.
Mierzwinski. You made the statement that banks intentionally
falsely report on people’s credit to prevent them from going some-
where else. What evidence do you have of that? It would appear to
me that that would expose any financial institution to a significant
amount of liability if they did that. So I am asking you, where is
your proof?

Mr. MIERZWINSKI. My proof, Representative Gillmor, is actually
a speech by OCC Comptroller Hawke, an advisory from the FFIEC,
and a recent bulletin article in the Federal Reserve Bulletin. The
regulators recognize this important problem, but I do not think it
is a problem as you have surmised it is. The reason is that under
the Fair Credit Reporting Act, there is an accuracy standard, but
there is no completeness standard. Also, there is no requirement
that you report.

So I believe the regulators, if you read the FFIEC guidance
which I cite in my testimony, the regulators have said, some of you
are not reporting completely; apparently, this is because of com-
petition; you don’t want others to catch your customers. So what
we recommend to all of you is that when you are calculating your
own risk analysis, you take into account that other banks are not
reporting completely.

It is bizarre and it is twisted, but it actually gets at one point
that was discussed earlier this morning, which is that very few of
us know what goes on inside the black box at Fair Isaac, but the
banks know, and that is the reason the banks are not reporting.
They are not reporting because they know it deflates credit scores.

Mr. GILLMOR. Let me ask Mrs. Green, the FCRA has established
the framework under which consumers can obtain credit from lend-
ers remotely, such as over the phone, through the Internet or by
use of mail. Would you comment on how that might benefit senior
citizens, especially those that might have difficulty leaving their
homes?

Mrs. GREEN. I think there is some benefit to that. I know the
seniors that I have talked to in the past few weeks concerning the
issue of the Fair Credit Reporting Act are concerned. They feel that
Congress needs to act to reestablish the standards that have been
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in effect, ones that they are comfortable with. There is great con-
cern over a crazy-quilt type of action that might result.

I agree also that this is where ideas come from. I understand
that, as well as many of my counterparts. But the senior popu-
lation as a whole has grown up, let’s say that, with the kind of
issues that the Fair Credit Reporting Act has been of help to them.
They are concerned that they are going to lose that. Getting back
to the original question, you know, people of my age are usually
pretty conservative and we are a lot more astute than sometimes
our children think we are, and are able to make decisions for our-
selves. I am seeing this and I am hearing it. But their greatest con-
cern with this issue is that Congress will not act and that they will
be left at sea.

Thank you.

Mr. GILLMOR. Thank you, Mrs. Green.

Mr. Brough, what impact will limitations on the use of insurance
scoring have on consumers?

Mr. BROUGH. I think you are in a position where you are going
to see the size and scope of the providers in the market start to
dwindle a bit. Obviously, that puts upward pressure on rates. Basi-
cally, I think it restricts choice, and you are going to see some in-
creases in prices as a result.

Mr. GILLMOR. One final question, this is for Mr. Lizarraga. I
hope I have pronounced that correctly. What would be the impact
on low-to moderate-income consumers if the FCRA is not reauthor-
ized?

Mr. LiZARRAGA. I believe that it would have a negative impact
in that we really need a national oversight; a national agenda, if
you want to call it that way, that addresses the needs of con-
sumers. I really believe that what Ms. Waters indicated a little bit
earlier, that we can step up to the plate. Our bank does not use
credit scoring. We do not use Fair Isaac. We believe that we can
evaluate a person by the person’s character, their capability to pay,
their credit and their collateral. We use all kinds of different types
of methods of assuring ourselves that they can pay that loan. I
have to tell you, we have 0.01 percent delinquency, and out con-
sumer is a low-and moderate-income borrower.

We also are very pleased to tell you that this last month, we did
not have one single REO. So I just want to tell you that it can be
done, but we do need some help and assistance and a strong na-
tional legislation in this regard that would be very, very helpful.
We are plagued by the ability of local municipalities wanting to be
of assistance, trying to step up to the plate to assist communities,
coming up with rules and regulations that make it so difficult for
us to really advance credit to our communities.

Mr. GILLMOR. Thank you.

Before I go to the next questioner, just a comment to Mrs. Green,
who mentioned about how seniors know more than what their chil-
dren think they do. I have six-year-old twins and they already
think they know more than their father does.

[LAUGHTER]

Mrs. McCarthy?

Mrs. McCARTHY. Thank you, Mr. Chairman.
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Ms. Smith, there was something that you had said earlier, that
if you take the credit cards and you close them out, that when you
got for another possible loan or anything, your interest rate is
going to be higher?

Ms. SHANNA SMITH. Your credit score can be lower. The more you
use credit, if you open and close accounts because you are trying
to get better rates, it can have a negative impact on your credit
score. Housing counselors will tell when they are working with peo-
ple, they will say, okay, you have too many open lines of credit;
close those lines. We have learned that if you close your oldest
lines of credit, which might have the highest interest rates, and
you open a new line of credit with a lower interest rate, which is
to my benefit if I do that, it is going to have a negative impact on
my credit score. It is going to push my credit score down because
the credit scoring companies look at the length of time I have had
the credit, not the terms and conditions of the credit, but how long
I have had that account open. While I am doing something good for
myself, I am being punished through a credit scoring model.

Mrs. McCARTHY. Following that through, though, because I just
found this out as I was going through the testimony in the last two
days, I probably have a drawer full of credit cards that I do not
use, nor have I used them for probably a long time. They have been
sitting there. There used to be a day when people actually sent you
a credit card.

Ms. SHANNA SMITH. Yes.

Mrs. McCARTHY. I have found out that when I went for a refi-
nancing of my home, on my credit report came out all these credit
cards that I have.

Ms. SHANNA SMITH. Right.

Mrs. McCARTHY. Now, the question is, obviously I have not used
them. I know I have not used them probably for five or six years.
So, what do you do? If I cancel them all, am I going to go into that
other racket? Or to be honest with you, I used to just cut them up.
Now, I found out that they are still active, even though I cut them
up.

I consider myself a fairly smart consumer. I guess if I was get-
ting charged every month, which the credit cards do not do any-
more because they are looking for your business, but wouldn’t it be
reasonable for the credit agencies to think, well, if you have not
used them, and yes I know they can be an open end of credit, but
if you have not used them, because how many of us go to Bob Ste-
vens, it is an electronics place, hey, open up a credit card, he will
give you 20 percent off. Well of course, I want an extra 20 percent
off so I open it up. I have not used that card since.

I can probably go down a whole bunch of things. Wouldn’t it be
fair to say if you have not used your card for, say, three to five
years, that if it is going to be on the report, it should say “inac-
tive”?

Ms. SHANNA SMITH. I agree. When I did my own credit score, I
found I forgot that I had this old credit card that I had not used
for 8 years. It still showed up. I had an R-1 credit rating on it be-
cause I had never used it, but there they will say, well, those are
open lines of credit. Theoretically, you could charge all the way up
to the maximum on that open line of credit, so I understand why
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they might be worried if once they closed the loan, we are going
to run out and use that credit card.

But at some point, we ought to be able to cure that without being
penalized for curing that. Right now, I don’t know for sure because
no one knows what is in the black box of all the credit scoring
agencies. I worked with a reporter in Cleveland, and she was doing
that with her credit versus her husband’s credit. She closed out his
old accounts and his credit score went down. She is white and lives
in Ell{ white neighborhood, so it was just about how the system
works.

Mrs. McCARTHY. Now, to follow through with that, I am also cu-
rious about this, because when I go home this weekend, I am going
to have to go through all my credit cards. To tell you the truth, I
don’t have the time to call up the credit company. I will tell you
why, because one credit card that I did have when I was going to
use it because I wanted to use it to fly, I saw it was 21 percent
interest. Now, obviously that is a credit card that has been there
for a long time. You know what? I am going to call them up and
I am going to renegotiate the rate.

Well, I tried calling at 5 o’clock in the morning. I tried calling
at 11 o’clock at night. I tried calling whenever I could and never
got through. To be honest with you, I gave up and I opened up a
new account, same card, but they were sending you so many in the
mail, so I just opened up a new account at 7.8 percent. I still have
that card. That really ticked me off that I just couldn’t get rid of
it, but now I dropped that card, too, because if I cannot call them
and talk to them, why do I want to do business with them?

Ms. SHANNA SMITH. Imagine if you are a consumer who had a
real complaint and you were trying to correct that complaint for
your credit report.

Mrs. McCARTHY. They tell you to write them.

Ms. SHANNA SMITH. Yes.

[LAUGHTER]

Mrs. McCARTHY. Thank you.

Thank you, Mr. Chairman.

Mrs. GREEN. Could I add something to that?

Mrs. McCARTHY. Absolutely.

Mrs. GREEN. I spent my years in debt collection. That was the
old bill collector in me that knew the answer to what you are say-
ing. When I ran into people with this situation, I instructed them,
if the account had a zero balance, particularly one that they did not
use, to request it be cancelled and request that the credit grantor
notify the credit bureau it was being closed at the consumer’s re-
quest. And that helped.

Mrs. McCARTHY. Thank you.

By the way, I will echo what the Chairman said. I have a 36-
year-old son who questions everything I do financially.

Mrs. GREEN. I have four sons and I don’t know how they can
know it all when I do.

[LAUGHTER]

Mrs. McCARTHY. That is all right. We still have some good time
left in us.

I yield back the balance of my time.

Mr. GILLMOR. The gentlelady yields back.
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The gentleman from California, Mr. Royce.

Mr. RoycCE. The difference is, if you knew Paul’s kids, they really
do know more than we do. They are geniuses.

[LAUGHTER]

I wanted to thank David Lizarraga for answering my question
earlier, and for his views on a strong national standard for fair
credit reporting.

I wanted to ask Mr. Brough a question. Mr. Brough’s testimony
pointed out the importance of consumers’ access to credit to our
overall economy. To hone in on that point, I wondered if you would
elaborate on how FCRA and in particular the 1996 amendments
have lowered the cost and access to credit for consumers.

Mr. BROUGH. There, I think what you are looking at is again the
importance of a uniform standard. Having something that actually
sets a nationwide standard allows the providers of credit to produce
a wider array of products and serve a wider array of customers be-
cause now they are not dealing with small localized markets. At
the same time, I think there is some value in looking at how these
credit scores work. If you look at what we had previously, it was
sort of these individual decisions, and I think, if you have these
statistically valid models, what they find holds over time. So there
are benefits to these things.

But I think it is the notion that providers have to compete among
each other, and the wider the market of providers, the more com-
petition you are going to have on the provider side. What gets that
market large is the fact that you have consumers out there de-
manding this. And the wider market of consumers you are serving,
it means all of these producers are going to have to be competing
for that business. In the end, I think that is where we see the gains
in the economy.

Mr. ROYCE. That goes to the issue of a wider market, but how
about safety and soundness and the economy? In your view, has
the FCRA and the 1996 amendments helped to improve that safety
and soundness of the financial system through better information?
In other words, you can manage risk better if you have that infor-
mation?

Mr. BROUGH. Exactly. I think, and there are sort of two sides to
that. One, you can manage risk better, so the businesses are being
more prudent. At the same time, you have different tools to serve
different customer bases. Given that, you see some people getting
credit that may not have been able to get credit before.

Mr. ROYCE. So you have more access to credit, but can you quan-
tify at all the safety and soundness issue, the argument that com-
panies are better able to manage risk and therefore you have a
sounder system?

Mr. BROUGH. Personally, I have not done that, and I do not have
a good answer for you on that, because I have never really tried
to do that, but I think if you did look at the risk management tools
out there.

Mr. ROYCE. You are saying it is intuitive that that would hap-
pen?

Mr. BROUGH. It is intuitive, and I do think that the risk manage-
ment tools that are available to people today are better than the
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risk management tool that were previously available. Logically,
that would mean that we are in a better position.

Mr. RoycCE. Thank you, Mr. Brough.

Thank you, Mr. Chairman.

Mr. GILLMOR. Thank you, Mr. Royce.

Next is Mr. Crowley.

Mr. CROWLEY. Thank you, Mr. Chairman, and thank you for all
of you here today. I am sorry, like my other colleagues, we have
been torn back and forth from different committees today, back and
forth and mostly within this building for me.

I want to congratulate the chair, as well as the ranking member,
for the number of panelists who have come before us today, as well
as the balance that has been brought to these hearings. I especially
want to welcome my friends from PIRG who when I was in the
state legislature I got to know them a great deal, and I see a few
in the audience here today.

Maybe you can, Mr. Mierzwinski, and maybe any of the panelists
please respond. In your Statement, I was not here for it, but I have
some notes on it from my staff, you mentioned concern about the
status quo that exists right now with the seven provisions that are
set to sunset later this year. If that were to happen, and I am as-
suming that is what you would prefer to see happen, and go back
to the state legislature and have each state then theoretically de-
velop its own set of laws concerning fair credit reporting.

California and New York, well, let’s be more specific, New York,
New dJersey, Connecticut, Massachusetts, Vermont, New Hamp-
shire, Pennsylvania, all kind of bordering states around New York,
for instance, would all theoretically have different standards. It
could be anywhere from grace periods which could be different de-
pending on the state. Does that not create somewhat of a bureau-
cratic nightmare for institutions that are evaluating whether one
should have or should be denied or be given credit? If so, if it does
create that bureaucracy, does it not potentially raise the costs of
interest in terms of what is charged to the individuals receiving
that loan?

Mr. MIERZWINSKI. Congressman, that is the industry’s position,
and they have argued very forcefully that that would occur. Earlier
today, Assistant Attorney General Brill from one of the states with
a stronger existing law under the grandfather provisions, Vermont,
said that their citizens do not pay higher rates. They studied zero
percent and instant loans, and found that bankruptcy rates are
low, car loan rates are low, mortgage rates are low, and consumers
are well-off.

I just do not see the states balkanizing the system like that. If
we have a high enough, strong enough federal standard, the states
will only act if a new problem arises. The idea of different grace
periods is one of the examples you suggested. I believe that those
might be construed as inconsistent under the federal law. And the
federal law, we have never disagreed, should prohibit inconsistent
state laws. We have only supported the notion that states should
have stronger laws provided they are not inconsistent.

So I do not think that the industry’s nightmare will come to pass.
The States are rational actors.

Mr. CROWLEY. Unless, of course, you are from Vermont.
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[LAUGHTER]

Mr. MIERZWINSKI. Yes, he is not here anymore, but 5 or 6 years
ago, the realtors joined with the consumer groups in California be-
cause the realtors were having trouble getting consumers locked in
mortgage loans. They were saying, “Oh, your credit score is too
low.” The consumer was saying, “What is my credit score?” And the
realtor would say, “I can tell you, but then I have to kill you.” They
were not allowed to tell consumers their credit scores, and Fair
Isaac vehemently opposed disclosing credit scores. It was in their
contract with the credit bureaus that the ultimate consumer could
not look at credit scores. They did not know why they were being
turned down or paying too much for mortgages.

Fortunately, we got the realtors on our side. As a former state
legislator, you know they have a lot of juice. The realtors and the
consumer groups got California to pass that law. Now it has been
adopted virtually nationally by Fair Isaac. We think it should be-
come mandatory. That is the way the state-federal system should
work.

Mr. CROWLEY. Would anyone else like to comment on that ques-
tion? No one else wants to comment? How balanced is this?

Ms. SHANNA SMITH. I would like to say that we look at this like
the Fair Housing Act. When the Fair Housing Act was passed in
1968, it was the federal standard. That federal law did not preempt
any state or local fair housing laws. So states like Mississippi and
Alabama, who still have not passed a Fair Housing Act for their
state, the people who live there are protected under the federal
law. But states like California and Ohio looked at the 1968 law and
said, well, we really need to protect families with children and peo-
ple with disabilities because the federal law didn’t. So they added
those protections.

If you think that the Apartment Association, who testified here
today, has to follow those various laws that are different from the
federal fair housing law, the mortgage lenders, the homeowners in-
surance companies, the real estate industry, they all have to follow
these different fair housing laws that are not only at the state
level, but at local levels as well. It has not wreaked havoc in those
industries.

Mr. CROWLEY. I would just comment. I am having trouble with
this. I am sure many members are as well. The idea is we have
50 different states, and if they were to have 50 different standards,
it would be complicating to industry in some way. I would hope
that at least someone would admit to that. Would that not be the
case? It would not be complicating these institutions? If so, does
that complication, what does that do? That is what I am asking.

Mr. BROUGH. I think it does a couple of things. One, it changes
the demand for some of these products within the state. I think the
other thing that you are going to see, it is going to be very difficult
for large-scale providers to go into a number of markets. In that
sense, you will have people specializing in different states. When
you start doing that, you lose some of the fluidity in the markets.

So I think if you are a company and you were going up, say for
instance in the insurance market, you have 50 insurance Commis-
sioners. Obviously, if you have to re-tool to operate in every single
state, you are adding costs to the process. So clearly there are costs
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involved. I would be very leery to think about over-stepping the
bounds and then having this system.

On the other side of that is when you start to pull things apart,
it is not just the regulators or the legislators that are innovating.
The market is trying to innovate, too. As you start throwing up
these little barriers around the country, it gets more difficult for
the people in the marketplace to come up with new products and
serve consumers. So in that sense, I do think you have to be careful
about the balance between the federal and the state regulations.

Mr. CROWLEY. My time has expired.

Mr. TiBERI. [Presiding.] The gentleman’s time has expired.
Thank you.

Ms. Maloney?

Mrs. MALONEY. Thank you very much, Mr. Chairman. Mr.
Mierzwinski, I agree with many of the comments that you raised
in your testimony about the need to address identity theft; also
your comments earlier with Ranking Member Sanders on default
pricing. That particular issue is particularly important.

I would like to ask you, Mr. Mierzwinski, and Mr. Brough, if you
would comment on the statements that were made earlier by Mr.
Bennett when he said that the FCRA, and to quote from his testi-
mony, he says, “Disputes are up, identity theft is rampant, and
consumer complaints to the FTC and FCRA in the identity theft
areas are overwhelming all other matters.” I would like to ask, do
you agree with his interpretation? If you do agree, what specific
changes would you recommend to improve the system to make it
work better?

Secondly, following up on Mr. Brough’s comments, I represent a
retail hub, New York City. People come from all over the world and
all over the U.S. to shop there. Every single store has their own
credit card. You walk into any store and they will issue a credit
card on the spot. They don’t care where you are from. I don’t know
how they do it, but they just do it really fast. My question is, if
you do not have a federal system, what would the impact be on
what is financially important to New York City, which is that peo-
ple shop there; they spend money; and they can get access to cred-
it? I would like to begin with Mr. Mierzwinski on the first question,
if you would respond to that; and Mr. Brough, to the first question
on how it can be improved.

Secondly, the question of a financial hub like New York City, or
it could be any city where you can get access to credit quickly, if
you did not have a federal system, would that be an undue finan-
cial burden on the ability for New York stores to issue credit? This
is an issue that retailers have raised to me, that they believe it is
important to their ability to be in the marketplace.

Mr. Mierzwinski?

Mr. MIERZWINSKI. Thank you, Congresswoman. The second ques-
tion first, very briefly, and this responds also to Mr. Crowley’s
question to me. If the federal standard is high enough, the states
are not going to enact 50 different laws. But if the federal standard
is not high enough, you should leave the states with the oppor-
tunity to react to changing local conditions. It is not in their inter-
ests as rational actors to hurt their economies by passing laws that
become barriers.
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The banks put up this straw man that there are going to be bar-
riers. They have said there would be walls around North Dakota
if they strengthened their affiliate sharing law. That is not true.
They said there would be walls around Vermont. That is not true.
So the federal law should be strong enough that you do not have
to worry about the states, but leave them there just in case as a
fail-safe.

Getting back to your first question, I totally agree with Mr. Ben-
nett when he said that the FCRA reinvestigation system and con-
sumer redress mechanism is broken. The consumers who complain
to the credit bureaus are put in voicemail jail. They are given to
people who are supposed to handle their complaint within four
minutes, and they have great difficulty getting through. If you have
your congressman or congresswoman call, they have a concierge
service for those people, but the average citizen gets terrible serv-
ice. Then if you do get a lawyer and go to court, there is a circular
problem with the law that Mr. Bennett explains in great detail in
Elis testimony, where no one is responsible, no one is ultimately lia-

e.

It is very difficult to prove actual damages. It is very difficult to
prove a violation. The companies rely on how difficult it is to sue
them, so that they have calculated that their litigation costs are so
modest that they do not have to improve their reinvestigation qual-
ity. So they sue the few consumers and they drive them nuts in
court who sue them. They leave the rest of us hanging out, com-
plaining, stuck in voicemail jail, not improving our credit reports.
The answer, the solution in my view is, make it easier to sue the
companies. That will force them to feel it in their pockets. If they
feel it in their pockets, they will improve the system.

Mr. BROUGH. With respect to that question, that is an area that
I have not looked a lot at, but I think these problems do pop up.
I have seen the numbers that do not suggest that it is as rampant
as some people say. Again, this is not my area of expertise, but
whether it is just an issue of enforcing what is already on the
books versus adding something new, I think that is what I would
look at. Like I say, that is not my area of expertise.

On the other issue of New York stores, I think those kinds of
questions are real questions. One of the things to look at and re-
member is that we have gone through this period of financial serv-
ices deregulation. That entire market is a lot different than it was
five or ten years ago. So when you look at that market, I think the
competition has occurred since then is heating up, and the ability
to move within the states is something that has to be looked at.
So I would definitely say that you do have to be careful about
throwing up state barriers against stores.

Mrs. MALONEY. Thank you.

Mr. TiBERI. Thank you.

The gentlelady’s time has expired.

Mr. Meeks?

Mr. MEEKS. Thank you. I want to say exactly what Mr. Crowley
said, in that I apologize, with committee hearings bouncing back
and forth. So I apologize for not being here, but I will digest all
of the testimony and information I heard in the period of time that
I was here. It was very important, particularly on the dialogue
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with the gentlelady from Long Island, Ms. McCarthy, on this whole
scoring piece and making sure that it is equitable.

What I am hearing is that a national standard would probably
be best if it was a high standard. The question is whether or not
the standard is high enough with what we do nationally. So I
would implore all of you to work with us so that if we do a national
standard, that it is a good one, and high enough. Because it seems
to me, I know for example I do not want, going back to the inter-
ests of consumers, consumers to be determined in different ways
based upon the state that they are in, to determine whether they
will or will not get credit. We have this debate among ourselves
also. For me, the whole issue of predatory lending, some states
have good laws, other states don’t, so it means that some people
are victimized depending upon which state they live in.

From my viewpoint, I would rather make sure that there is a
high standard across the nation so that no one would be victimized
by predatory lending. Likewise, the same thing with reference to
credit and the credit history. I tailed in on Ms. Waters’s comments,
and I know that in the African American community and the mi-
nority community, they are victimized more by bad credit and the
credit ratings than anybody else I know, and it stops them from
doing a lot of opportunities that his nation has, as a result of hav-
ing a bad credit rating.

In fact, I know of individuals now where they cannot get insur-
ance, and are considered a high insurance risk because they have
bad credit. And then it gets all involved in their insurance being
denied, yet the reverse is not happening if you have a good insur-
ance rate, you cannot get credit. So it seems as though you are
having both ways.

But that being said, here is my question, and I guess for anybody
on the panel. With these pre-screening processes which allow con-
sumers to receive credit card offers for which they have already
been screened to be qualified for, as a result many people receive
numerous credit cards every week. Often we do not want them, but
sometimes we do use them.

Here is my question, the credit bureaus have said that they are
concerned about sending negative credit reporting notices because
they will be lost as junk mail. My question simply is: Do you be-
lieve that sending negative credit reporting notices would be bene-
ficial or detrimental for consumers? I will ask one on each side.

Mr. BROUGH. Beneficial.

Mr. MEEKS. Beneficial.

Mr. BROUGH. Beneficial.

Mr. MIERZWINSKI. Congressman, that would be beneficial, if I un-
derstand your question correctly. I could point out that Colorado
requires that any consumer who is credit-active, that is he either
has two inquiries or two negative items. I believe the law may have
been recently changed, but they wanted to make sure that people
didn’t just have no credit. But everybody who has inquiries on their
credit report or a negative item put on their credit report annually
is required to receive a notice from the credit bureaus of all of their
credit reporting rights. That notice then triggers them to consider
asking for their free credit report, which is also allowed in Colo-
rado. So then they find out more about their rights.



83

In terms of the use of credit scores, by the way, our organization
opposes their use and does not believe there is a causation relation-
ship between credit scores and insurance risk.

Mr. MEEKS. Thank you.

I am not sure, going back to again Mr. Crowley’s piece, and what
you were talking about, I just want to have one question, with ref-
erence to if there was a consumer or a person who was in transit.
Say, for example, if we did not have this high national standard
or it was still where it was in one state, in Vermont, and you move
from Vermont and you move into New York, and there are two dif-
ferent standards. How would that affect the individual consumer?
Would they have to change their status at all? Would the original
contract be what governs? Would the state that they moved to gov-
ern? How is that now? Because, you know, we have some states
with a higher standard than others.

Do you understand the question?

Mr. MIERZWINSKI. If I understand, are you saying that if the con-
sumer wants to sue, under which laws does he sue under?

Mr. MEEKS. No. I got my credit card in Vermont, which had a
high standard for notifications, et cetera, et cetera.

Mr. MIERZWINSKI. Right. Okay.

Mr. MEEKS. And I moved from Vermont to New York, and they
have a lower standard. What happens?

Mr. MIERZWINSKI. I do not see that anything would happen. The
difference in the credit cards in the two different states, I do not
know what would happen. Could you explain in more detail?

Mr. MEEKS. I yield to Mr. Crowley.

Mr. CROWLEY. If you issued the credit card in Vermont, you have
a 90-day grace period. And then you moved. You made a purchase
in Vermont and you moved to New York and they have a 60-day.
Which would apply? Which grace period would apply?

Mr. MIERZWINSKI. I don’t know the answer to that, but I don’t
think that is a Fair Credit Reporting Act issue. I think that is a
truth-in-lending issue. The Truth in Lending Act is completely dif-
ferent than what we are discussing here. What we are discussing
here is whether states can pass stronger laws to sue furnishers;
whether states can pass stronger laws on notices and timetables
under the Fair Credit Reporting Act and some other issues. But I
do not see how that one applies.

I would defer to Attorney General Brill and ask her in a follow-
up question.

Mr. TiBERI. Mr. Crowley, is that good?

Mr. CROWLEY. I was just making a point that there may be other
issues, that may not necessarily be a grace period, it could be some-
thing else. I am just using it as an example, and it may be the
wrong example, but you get the idea.

Mr. MIERZWINSKI. Again, we see that there are dozens of dif-
ferent credit reporting laws already, Congressman, and we do not
see these problems occurring. Again, the federal law we see it as
being a floor. Any law that is inconsistent with the federal law, we
support being preempted. We disagree that “stronger” means “in-
consistent.” Under the current statute, if an industry group be-
lieves that a state law is inconsistent, it can appeal to the FTC and
ask it to overturn it. I do not know that that happens very often.
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Mr. TiBERI. The gentleman’s time has expired.

Thank you to the panelists from the third group for being so pa-
tient with us. I would like to ask the fourth panel to be seated. I
would like to tell the members that we are informed that there will
be a series of votes around 4 o’clock, so I will ask the group of the
fourth panel to get seated as quickly as possible. I will provide the
introductions and we will get started. I will begin introducing the
fourth panel today, starting from my left: John Ford, Chief Privacy
Officer, Equifax; Cheryl St. John, Vice President, Fair Isaac Cor-
poration; Mr. Richard Le Febvre, President, AAA American Credit
Bureau; Mr. Paul Wohkittel, III, President, Lenders’ Credit Serv-
ices, Inc. and Director and Legislative Chair of the National Credit
Reporting Association; Tim Spainhour, legal compliance leader,
Acxiom Corporation; and last but not least, Mr. Anthony
Rodriguez, staff attorney with the National Consumer Law Center.

Thank you all for coming. You each will have 5 minutes. The
light will turn red. If you could wrap up at that point in time, and
then we will hopefully be able to ask you some questions if there
are any of us left, including me.

Mr. Ford?

STATEMENT OF JOHN FORD, CHIEF PRIVACY OFFICER,
EQUIFAX, INC.

Mr. ForD. Thank you, Mr. Chairman.

Mr. Chairman and members of the subcommittee, I am John
Ford, Chief Privacy Officer for Equifax. I commend the members of
this subcommittee and its excellent staff for the thoughtful and
thorough manner in which it is reviewing uniform national stand-
ards under the Fair Credit Reporting Act. I appreciate this oppor-
tunity to present the Equifax point of view on this important public
policy matter.

Before I go further, I would like to address for the record the im-
plications made by a member of the second panel that somehow
Equifax fails to provide quality reinvestigation services because we
outsource some of our credit file maintenance operations to Ja-
maica. We are an international company with operations in many
countries. As a publicly traded corporation, we have obligations to
reduce unnecessary costs and to provide quality services. Our small
operation in Jamaica does both. In fact, all of the service represent-
atives happen to be college graduates.

Founded in 1899, Equifax is a publicly traded corporation that
for 104 years has provided reliable information, products and serv-
ices to our customers so that they, in turn, can make reliable and
profitable risk decisions. Equifax treats consumers as valued cus-
tomers, too. In fact, one of our fundamental operating principles is
that by enlightening, enabling and empowering consumers through
a comprehensive suite of credit solutions to better manage their
credit health, consumers win, business wins, and our economy
wins.

Our bottom line is really very simple. As a steward of sensitive
financial information about virtually every adult American,
Equifax must adhere to high standards for protecting privacy, for
accuracy, and for customer service. Anything else is not just unsat-
isfactory, it is a threat to our very mission and success.
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Today, there are three nationwide credit reporting companies en-
gaging in real competition, competition that works to help promote
a robust, healthy marketplace and to provide consumers with ap-
propriate protections, knowledge and convenient and timely access
to the goods and services they want. Also contrary to statements
of an earlier panelist, banks, retailers and other information fur-
nishers are not required to participate in the system, but most do
so voluntarily because they understand the benefits of a full-file
system for their business and for their customers’ satisfaction.

In terms of data accuracy, I offer some statistics to help put that
issue in perspective. Credit reporting agencies receive from data
furnishers approximately two billion data elements each month on
about 1.5 billion accounts for more than 210 million consumer files.
We issue close to three million consumer credit reports every day.
We at Equifax have a vested interest in the accuracy and the integ-
rity of these credit reports and our credit database. So do our com-
petitors, and so do lenders whose ability to make informed deci-
sions depends on reliable data. If we provide inaccurate and unreli-
able data, we risk losing our customer’s business and consumer
trust. It is a testament to the extent of accuracy and reliability in
the U.S. credit reporting system that lenders are willing to risk
their capital with only a consumer application and a copy of a con-
sumer’s credit report.

Some consumer group reports often mistakenly count cosmetic
errors as errors that impact a creditor’s risk decision. If a credit re-
port has a transposed character in the address or a missing middle
initial, for example, these are cosmetic errors, data that is not crit-
ical to the risk decision. A data item that is true, but not yet up-
dated, is also not an error. Error rates of the size touted by anec-
dotal, non-scientific research simply are not supported by the mil-
lions of highly efficient and predictive risk assessment decisions
made in the marketplace every day. To generalize from sample
sizes of 50 or 150 to a population of more than 210 million is sim-
ply faulty logic.

Equifax and our industry care very much about the integrity and
the reliability of our databases, and we have invested millions of
dollars in advanced technology and in skilled employees with an
objective of putting the right information into the right file 100 per-
cent of the time. Are we perfect? Absolutely not. Are we making
great progress? Absolutely yes.

In the late 1980s, Congress began considering and deliberating
possible FCRA reforms. These efforts culminated in the adoption of
an extensive set of consumer protections in 1996. Having greatly
strengthened the consumer protections afforded by the FCRA, Con-
gress also elected to establish uniform national standards by pre-
empting state authority with respect to carefully selected FCRA
provisions. Much of the legislative language about the 1996 FCRA
amendments reflect bipartisan support of national standards for
credit reporting and a single set of federal rules.

Add to the lengthening list of reasons to retain national stand-
ards the fact that consumers are highly mobile and often have a
presence in multiple states today. Forty-two million Americans
move every year; six million Americans have second or vacation
homes, many in a different state from their primary residence. In
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addition, millions of Americans live in one state, but work in an-
other. If federal uniform standards were to lapse, it is possible that
the most stringent state law from a large state would likely become
the de facto national standard. I think there is sufficient evidence
as well that despite statements to the contrary, that left in a vacu-
um, the states are not hesitant at all to jump in and to act with
different and potentially conflicting law.

In closing, Mr. Chairman, I reiterate our position that retention
of the current national standards in the FCRA is absolutely essen-
tial. Our banking system is national. Our credit reporting system
is national. Our economy is national. Consumers’ mobility is na-
tional in scope. Our enforcement and interpretative framework via
the regulatory agencies is national. So should our governing law be
national.

Thank you, Mr. Chairman.

[The prepared statement of John A. Ford can be found on page
234 in the appendix.]

Chairman BACHUS. Thank you.

Ms. St. John?

STATEMENT OF CHERYL ST. JOHN, VICE PRESIDENT, FAIR
ISAAC CORPORATION

Ms. ST. JOoHN. Thank you.

Mr. Chairman, members of the subcommittee, my name is Cheri
St. John. I am the Vice President of global scoring solutions for
Fair Isaac Corporation. Thank you for the opportunity to testify re-
garding the critical role played by uniform national credit reporting
ztandards and credit scores that help consumers get the credit they

eserve.

Fair Isaac invented statistically based credit risk evaluation sys-
tems, now commonly called credit scoring systems. Thousands of
credit grantors use the scores known as FICO scores generated by
Fair Isaac’s scoring systems implemented at the three national
credit reporting agencies. We also develop custom credit scoring
systems for hundreds of the nation’s leading lenders and insurance
scoring systems for many leading insurance companies.

Fair Isaac has also given consumers an active role in credit re-
porting by pioneering consumer credit empowerment with its
myFICO.com score explanation Web site. Millions of consumers
have already taken control of their financial health by using
myFico.com to obtain actionable credit information, including their
FICO scores.

There are three main points I would like to highlight today.
Point one, with credit scoring, more people get credit; they get it
faster; and it is more affordable. By enabling lenders to extend
credit quickly, while safely managing their risk, credit scores have
made credit more accessible at lower rates to more people. More
people can get credit because credit scores allow lenders to safely
assess and account for the risk of consumers who are new to that
lender and who may have been turned away by other lenders.

Scores make credit more affordable by reducing the cost of ac-
quiring new accounts and managing portfolios, reducing loan
losses, reducing marketing costs with pre-screening, and cutting
the cost of capital with securitization. FICO scores are accepted, re-
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liable and trusted to the point that even regulators use them to
help ensure the safety and soundness of the financial system.

Point two, more data means smarter scores. Smarter scores help
everyone get the credit they deserve. Fair Isaac supports the re-
newal of the national uniformity provisions of the FCRA. The cur-
rent reporting system helps both consumers and lenders. If uni-
formity in credit information is lost, scores will be less predictive,
lenders will be less able to distinguish risk, and consumers will be
hurt. Consumers with better payment history will lose the benefit
of always paying on time every time, and end up paying higher
prices for credit. Varied rules that limit the nature and quality of
the credit data available will only diminish the value of this power-
ful and beneficial tool.

Point three, people who understand their scores and improve
their credit health have more credit power. Fair Isaac is the leader
in helping consumers understand their scores and take control of
their credit health. National uniformity in credit data empowers
consumers by promoting consumer awareness and understanding of
their credit standing, and helps prevent identity theft. If credit
data varied from state to state, consumers would find it harder to
understand and take charge of their credit, and harder to tell
whether changes to their credit report are from state regulation or
from suspicious activity. Well-meaning state regulation should not
be allowed to diminish a consumer’s role in managing his or her
credit.

Removing information from credit reports, or even varying re-
ported information from state to state would make the process of
obtaining and understanding credit more difficult for consumers.
Credit cost and availability should be based on each consumer’s be-
havior, not on the state of residence.

In conclusion, credit scoring and the national credit reporting
system created by the FCRA benefits consumers, lenders and our
nation’s economy.

I thank you for the opportunity to share Fair Isaac’s experience
and knowledge in this important area, and I would be happy to an-
swer your questions.

[The prepared statement of Cheryl St. John can be found on page
464 in the appendix.]

Chairman BacHUS. Mr. Le Febvre?

STATEMENT OF RICHARD LE FEBVRE, PRESIDENT, AAA
AMERICAN CREDIT BUREAU

Mr. LE FEBVRE. Good afternoon, Chairman Bachus and distin-
guished members of the subcommittee. My name is Richard Le
Febvre. I am President and CEO of AAA American Credit Bureau.
AAA was one of the first resellers that was allowed to re-score con-
sumers’ credit files dating back now five years. AAA has a national
reputation and has calculated a tremendous number of consumers’
credit scores with great success, and is considered one of America’s
foremost re-scoring companies.

I thank you for this opportunity to testify before you today on an
issue that is fundamentally important to the American economy as
a whole, and to individual Americans, the American dream of buy-
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ing a home, an automobile, obtaining credit and insurance, and any
other valuable asset.

Now, I want to explain what re-scoring is. Re-scoring is updating
of credit information, updating account balances, deleting and up-
dating inaccurate trade lines, deleting obsolete trade lines, updat-
ing and deleting public records, deleting inaccurate late payments,
and updating incomplete or missing data. Every day, these errors
can and do cost consumers money and result in credit denials. The
errors cost consumers money by causing increased interest rates
and less favorable credit terms. This is not meant to say the re-
ports have a lot of inaccuracies, but inaccurate information in cred-
it reports is a recurring and troubling problem that, under certain
practices, now directly impacts facets of American lives.

H.R. 1473 is an insurance bill that I helped Congressman Gutier-
rez with with regard to the consumer disclosure section of that bill.
I wanted to discuss reinvestigation or Section 1681 I. It is my opin-
ion that the repositories do an overall good or fair job. But when
the dispute is more sophisticated, requiring more basic thought,
then they fail in their responsibilities.

Throwing technology at a problem with credit reporting errors
does more harm when sometimes only a human can protect con-
sumers against inaccurate reporting, no matter whose fault it is.
The average dispute time at the repositories is 10 to 15 disputes
per hour. As a national reseller handling consumer disputes, our
average time per dispute ranges between 30 and 45 minutes; some
lasting even longer. Dispute quality coming from the repositories
must be questioned at an average time of one every five minutes.

Another problem I see all the time is reinsertion of previously de-
leted data that is updated or removed after re-scoring. I want to
explain what a CRA-reseller is. The FTC created what they call the
Credco consent decree, which is the bible of all re-sellers. But the
industry is tying the hands of their CRA-resellers. One bad bureau
trade line in a tri-merge credit report ruins consumers’ credit wor-
thiness and credit reputation. Consumer choices being destroyed by
industry is focusing consumers to check their credit files in advance
or buyer beware, or be ready to pay extremely high fees for re-scor-
ing. It is a position that consumers should not have to face.

In the past, for $50, a reseller has verified two years of employ-
ment history, interviewed the consumer, sent them a copy of their
credit report, verified any outdated trade lines, verified balances on
accounts, verified any open collection of charge-offs, verified any
public records, and verified whatever the consumer brought to our
attention. This was all done within 24 to 48 hours.

Adverse action notice, which is one of the major issues under the
FCRA, gives consumers a heads-up that something is wrong, caus-
ing them financial hardship. In today’s information superhighway
evaluations, these systems deny consumers the right to see their
consumer reports, their credit reports, and scores that were used
for the evaluations. Consumers cannot fight what they cannot see.

Risk-based pricing. Most consumer rate sheets show rates in
terms based on minimum score requirements. Consumers cannot
even apply for certain kinds of mortgages without meeting the min-
imum score requirements.
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Account review. In many cases, credit card companies check the
consumer’s data almost on a monthly basis. I have seen interest
rates double and triple over my 12.5 years in business, and lines
decrease. I strongly question the logic for re-studying consumers’
rates during a consumer’s financial crisis, or they are a victim of
errors, or victim of identity theft. I truly believe it puts the con-
sumer further into debt and many times into bankruptcy. Infected
scores lead to higher rates and terms. It also leads to increased
risk for new lenders, lowering the consumer’s credit worthiness and
credit reputation, harming consumers and lenders that want to do
a good loan.

Please review my examples. In my prepared statement, I gave
you some examples that we have had. I want you to review num-
bers one, three and four, and if you have any questions, I would
be more than happy to answer them.

Thank you.

[The prepared statement of Richard Le Febvre can be found on
page 271 in the appendix.]

Chairman BacHUS. Thank you, Mr. Le Febvre.

At this time, Mr. Paul Wohkittel.

STATEMENT OF PAUL J. WOHKITTEL, III, PRESIDENT, LEND-
ERS’ CREDIT SERVICES, INC., DIRECTOR AND LEGISLATIVE
CHAIR, NATIONAL CREDIT REPORTING ASSOCIATION

Mr. WOHKITTEL. Good afternoon, Mr. Chairman and distin-
guished committee members.

I am Paul Wohkittel. I am the President of Lenders’ Credit Serv-
ices in Baltimore, Maryland, and I am the Legislative GSE Chair-
man and a Director of the National Credit Reporting Association.
Thank you for inviting me to today’s hearing.

Lenders’ Credit Services is a credit reporting agency that pro-
vides specialized mortgage credit reports, and it is referred to as
a reseller in the Fair Credit Reporting Act because we do not gath-
er and maintain a database of credit data on consumers, like the
three main repositories do. Instead, we purchase their files and cre-
ate specialized hybrid reports with the data and resell these spe-
cialty reports to our end-user, the mortgage lender.

In short, while the primary function of the repository is to collect
and maintain consumer credit data, the primary function of re-
sellers is to research and amend the data and perform enhanced
customer service for lenders and borrowers alike. The services of
my firm are utilized because we are highly specialized agents in
the credit reporting industry, with the responsibility to act as a
safeguard to assure the accuracy of the credit reports for the ben-
efit of the lenders, and especially for the protection of consumers.

An excellent illustration of the valuable service we perform is the
recent introduction of credit re-scoring. With the soaring popularity
of automated underwriting systems that are driven to a high de-
gree by risk-based scoring, consumers can be denied or offered
higher than deserved interest rates if inaccuracies exist in their
credit file, costing tens of thousands of dollars over the life of the
loan. Our staff will fully analyze the entire credit report, and if in-
accuracies exist, we will expediently correct them in conjunction
with the credit repositories to generate a new and accurate score.
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The National Credit Reporting Association, who I also represent
today, is a nonprofit trade association that represents the consumer
reporting industry and specifically reseller firms specializing in
mortgage reporting, employment screening and tenant
verifications. There are approximately 300 credit reporting agencies
in the U.S. that specialize in mortgage reports. NCRA’s more than
125 members provide in excess of 25 million reports per year to the
mortgage industry to specifications required by HUD, Fannie Mae
and Freddie Mac for mortgage underwriting. NCRA commends this
committee for holding these hearings to seek a broad-based look at
the credit reporting industry. The effectiveness of this industry is
critical to the entire economy.

Further, we believe that the United States’ credit reporting sys-
tem, in a macro sense, is the best such system in the world. I say
this from experience, as I have attended and presented at con-
ferences in Central Asia and Eastern Europe, and I have knowl-
edge of the systems in the different countries. I personally am cur-
rently involved in constructing a credit bureau in Kazakhstan, and
I expect to begin one in Ukraine in September of this year. In these
projects, I am afforded the opportunity to incorporate the best parts
of our system and the Fair Credit Reporting Act. I am also able to
spot developmental needs that, if addressed, could make our al-
ready superior system even better.

NCRA believes that an improvement to the system would not in-
clude allowing the preemption protection to expire. The need for a
uniform national standard is clear to maintain the levels of effi-
ciency that consumers currently enjoy when purchasing a product
or a service on credit. Instead, we believe the focus should be
placed on fine-tuning the Fair Credit Reporting Act to allow it to
address the needs of all parties concerned in the credit lending
process.

Four suggested enhancements are to strengthen the responsibil-
ities of furnishers of information section; to provide better disclo-
sure of the original qualifying report when any adverse lending ac-
tions exist; to enhance the definitions section of the Fair Credit Re-
porting Act pertaining to consumer reporting agencies, to better de-
fine and delineate responsibilities between repositories and inter-
mediary agencies known as resellers; and finally to increase the
availability of consumer assistance from these intermediary agen-
cies.

In closing, on behalf of NCRA, Lenders’ Credit Services, and re-
sellers nationwide, I would like to thank you for inviting us to this
hearing, and state that we stand ready to assist in a unique way
to address and meet the challenges posed to the greatest credit re-
porting system in the world.

[The prepared statement of Paul J. Wohkittel can be found on
page 490 in the appendix.]

Chairman BACHUS. Thank you.

Would the gentleman from Arkansas, Mr. Ross, like to introduce
your colleague from Arkansas?

Mr. Ross. Thank you. I do have a statement prior to his being
recognized, if that is okay.

Thank you, Chairman Bachus and Ranking Member Sanders, for
holding this second hearing to discuss such an important issue. The
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Fair Credit Reporting Act is an essential part of our economy and
it is important to discuss its use and effects on both businesses, as
well as consumers. I am pleased that Tim Spainhour from Crossit,
Arkansas in our congressional district, Arkansas’ Fourth District,
is here today in Washington, our nation’s capital, to represent
Acxiom and is testifying during this panel.

Acxiom is a leader in responsibly providing innovative data man-
agement services to leading companies in America. It is an Arkan-
sas-based company. Their role in respect to the Fair Credit Report-
ing Act is as a processor in the creation and use of pre-screened
consumer lists in credit, and also insurance solicitations. They are
the only high-tech company in the state, and they have some 5,000
employees. Acxiom has been listed by Fortune magazine as one of
the best companies to work for the last three years, and continues
to bring highly skilled workers to Arkansas.

So I look forward to hearing the testimony of Mr. Spainhour as
we continue to evaluate the Fair Credit Reporting Act and its im-
plications on consumers, respected business like Acxiom, and the
economy.

Again, thank you, Mr. Chairman, and I yield back the remainder
of my time, so that we can hear from this witness.

Chairman BAcHUS. Thank you. Mr. Ross, did you say they were
the only high-tech company in Arkansas or the largest?

Mr. Ross. It is our understanding that they are the only high-
tech company in Arkansas. It probably depends on your definition,
Mr. Chairman, of “high-tech.”

[LAUGHTER]

We are pretty much a farm state, a lot of agriculture and a little
bit of manufacturing, but we would welcome a lot more high-tech
companies to make their home in Arkansas.

Chairman BacHUS. Okay, thank you.

Mr. Spainhour?

STATEMENT OF TIM SPAINHOUR, LEGAL COMPLIANCE
LEADER, ACXION CORPORATION

Mr. SPAINHOUR. Good afternoon, Chairman Bachus and Ranking
Member Sanders, and the distinguished members of the sub-
committee. My name is Tim Spainhour and I am the legal compli-
ance leader of Acxiom. I would like to thank you for holding this
hearing and inviting Acxiom to participate.

The reauthorization of the preemptive aspects of the Fair Credit
Reporting Act is important to Acxiom’s clients, and therefore to
Acxiom, and is vital to the national credit reporting system that
consumers enjoy the benefits of today.

Although the scope of today’s hearing is rather broad, I will limit
my testimony to a single, discrete aspect of the activities in which
Acxiom is involved. Specifically, I will address the role of the proc-
essor in the creation and use of pre-screened consumer lists.

For more than 30 years, Acxiom has been a leader in responsibly
providing innovative data management services to leading compa-
nies in America. In a nutshell, we help businesses, including those
businesses that use pre-screened lists for credit and insurance so-
licitations, to recognize and engage customers who have the highest
need for their products or service.
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Simply put, in the context of pre-screening, Acxiom’s role is one
of a data processor, not a bureau. We provide information products
and services to our customers, and we build and maintain the com-
puter systems that are the foundation of those client’s customer
management and marketing programs. Our clients use these sys-
tems and the consumer data available to them to identify potential
customers.

In your May 8 hearing, testimony was presented which suggested
that pre-screening may increase competition among issuers of cred-
it, thereby providing consumers with greater access to favorable
credit rates. Although pre-screening may offer such consumer ben-
efit, not every consumer who meets or exceeds a credit issuer’s
minimum credit criteria for a firm offer of credit, will respond to
that offer.

Acxiom assists credit issuers in matching consumers with the of-
fers they will find most interesting, and then assuring that those
offers are delivered to the right address. Furthermore, many con-
sumers have expressed an interest in not receiving such offers. In
this regard, the FCRA requires that consumer reporting agencies,
which prepare pre-screened lists, also maintain an opt-out system
whereby consumers can elect to be omitted from those lists.

Because consumers have the ability to opt out from inclusion in
pre-screened lists, and in light of the substantial costs associated
with large-scale pre-screened solicitations, our customers have a
clear economic incentive to market only to those consumers who
are most likely to respond to their offer. That is where Acxiom’s ex-
pertise comes into play.

The credit issuer will first determine the criteria they will use
to make a firm offer and communicates that criteria to a consumer
reporting agency. Once the list of consumers meeting the issuer’s
credit criteria has been determined by the consumer reporting
agency, a processor such as Acxiom will assist in further refining
that field of potential customers to those who are more likely to
want or need the product.

The process of refining the list of potential customers may entail
the use of what we refer to as a partner file obtained by the issuer.
A file such as this could identify participants in a frequent flyer
program, who will be offered a product that accumulates frequent
flyer credits. Or the issuer may wish to market to consumers who
have demographic characteristics similar to those who have re-
sponded to similar offers in the past. A processor like Acxiom ap-
plies demographic data to the records and then identifies those con-
sumers whose demographic characteristics are similar to past re-
sponders.

For example, golf has become a very popular sport. An issuer
may offer a credit card with a golfing theme as the background on
the actual card itself and utilize that same theme on the envelope
and the letterhead that communicates the offer. That offer would
be targeted to consumers who have an interest in golf or who live
in areas near golf facilities.

Acxiom also performs the services needed for postal certification
in order to assure that each letter gets delivered to the most cur-
rent, correct address and qualifies for available postal discounts.
This includes processing the file for address standardization, car-
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rier route pre-sorting, and the application of the national change
of address file to make sure the most current and accurate address-
es are used. In other words, Acxiom utilizes all the tools at its dis-
posal to assure that the right consumer gets the offer intended for
him or her. This saves our clients money and lessens the amount
of unwanted mail in a consumer’s mailbox.

Consumer choice is important to the credit issuers and to
Acxiom. Another service provided by the processor is to assist the
issuer in honoring consumer preference. There are some consumers
who do not want to receive pre-screened offers and who have opted
out with the consumer reporting agencies. The issuer will also pro-
vide the processor with a list of consumers who have elected to opt
out with them. Acxiom, as well as other processors who are mem-
bers of the Direct Marketing Association, also apply the opt-out list
maintained by the DMA. The issuer may also want to eliminate
those consumers who are already customers or who have received
recent offers.

By narrowing the scope of pre-screened offers to only those con-
sumers most likely to welcome such offers, our activities com-
plement and are consistent with the intent and policies underlying
the FCRA. We add value to the pre-screen process by helping credit
issuers place welcomed offers in the correct mailboxes. Without our
expertise, consumers would receive more unwelcomed mail through
less accurate targeting. Without this system, the issuers would
incur higher costs, which would be passed on to consumers.

Let me sum up this way. While waiting in line a year or so ago
at my polling place, I was asked by a poll worker who saw my
name badge from Acxiom, “What does Acxiom do?” I explained that
we assisted companies in marketing their services and products to
consumers. She said, “So you are the reason I get nine pieces of
mail every day.” I said, “No ma’am. I am the reason you don’t get
19.” That is the essence of what we do, and I appreciate the oppor-
tunity to explain it here today.

Thank you.

[The prepared statement of Tim Spainhour can be found on page
459 in the appendix.]

Chairman BacHUS. Thank you.

Mr. Anthony Rodriguez, National Consumer Law Center?

STATEMENT OF ANTHONY RODRIGUEZ, STAFF ATTORNEY,
NATIONAL CONSUMER LAW CENTER

Mr. ANTHONY RODRIGUEZ. Thank you, Mr. Chairman, Ranking
Member Sanders and members of the subcommittee.

My name is Anthony Rodriguez. I am a staff attorney at the Na-
tional Consumer Law Center. We are a nonprofit organization that
advocates on behalf of low-income consumers. We work with thou-
sands of attorneys across the nation on consumer law issues, and
we publish 12 legal treatises on consumer law, including one enti-
tled Fair Credit Reporting.

My comments today will address a number of issues, and I will
list those issues now. First, we think the system is broken and
needs to be fixed, and that Congress ought to enact high standards
for accuracy, high standards for accountability when there are
problems that arise as a result of those inaccuracies contained in
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credit reports, and failures by credit reporting companies and fur-
nishers of information to conduct adequate investigations or re-
investigations when a consumer disputes the accuracy of informa-
tion in their credit report.

Second, the fact there is real harm caused by these inaccuracies
and caused by failures to reinvestigate. The harm that is caused
to consumers is real; it is emotional harm; it is economic harm; it
is the aggravation of having to deal with inaccurate information
that is not caused by them, but caused by furnishers and the credit
reporting agencies that deal with this information and disseminate
it.

Third is the lack of incentives that exist in the system to ensure
accuracy, in particular the lack of incentives for furnishers to pro-
vide accurate information and the fact that the current law pre-
empts them from any state laws that would provide them with an
incentive to ensure accuracy. Whether it is a lawsuit, whether it
is defamation, negligence, those are currently preempted unless
they can show malice, and we think that the preemption ought to
end.

First, with respect to the broken system. I think it is not just an-
ecdotal information about inaccuracies. There are various studies
that have demonstrated that there are inaccuracies in our credit
reporting system. U.S. PIRG has conducted several studies, at least
six of them in the 1990s, and their last report in 1998 that showed
that 29 percent of credit reports contain serious errors, not just
minor errors dealing with incorrect addresses or incorrect names,
but serious errors that included inaccurate delinquencies or ac-
counts that had never belonged to the consumers, contained in
their reports. These are serious errors that affect a consumer’s abil-
ity and cause real harm to consumers when they seek to obtain a
loan, seek to obtain educational opportunities, and other opportuni-
ties as well.

Finally, with respect to the broken system, we look at the com-
plaints to the FTC, the fact that over the past several years the
primary complaint has been about credit reports. The leading com-
plaint now is about identity theft. The FTC itself reported just last
year that they received approximately 3,000 calls per week to their
identity theft hotline, and that approximately 43 percent of all
their complaints are identity theft-related. This is as reported by
the FTC, and it is available on their Web site.

Finally, the Consumer Federation of America conducted a study
in 2002 that showed that, and they reviewed over 500,000 con-
sumer files, and in that report, it reflected that for credit scores,
there was a range of 50 points between the three credit bureaus.
That range affects a consumer’s ability to get credit. It affects
whether or not they will be in the prime market for a loan or a
sub-prime market for a loan. Therefore, it also affects whether the
consumers affected by that information are subject to predatory
lending practices as well.

This, in essence, demonstrates the fact that the system is broken
and in need of repair, and the fact that the harm is real, lost edu-
cational opportunities, payment of higher finances when the infor-
mation is inaccurate, difficulties and the fact that they have to pay
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higher rates as well, higher points, higher fees. All of this is a re-
sult of inaccurate information.

In conclusion, what NCLC proposes is that there be high stand-
ards established by Congress, and that those high standards ad-
dress accuracy; that they address accountability; and they address
access to information, that consumers must have complete access
to this information that is being disseminated about them.

[The prepared statement of Anthony Rodriguez can be found on
page 323 in the appendix.]

Chairman BacHUS. Thank you.

Mr. ANTHONY RODRIGUEZ. Thank you.

Chairman BACHUS. Mr. Rodriguez, let me ask you a question
that you really did not maybe deal with in your testimony. The
Law Center deals with public accommodation cases, I would sup-
pose. Is that correct?

Mr. ANTHONY RODRIGUEZ. I am not sure what you mean by “pub-
lic accommodation.”

Chairman BAcHUS. Okay. “Public accommodation” is a whole
field of law, not housing discrimination in public accommodation;
like accommodation in a motel, hotel.

Mr. ANTHONY RODRIGUEZ. Right, whether it is for disability-re-
lated or any civil rights-related public accommodation.

Chairman BACHUS. Okay. Do you practice that?

Mr. ANTHONY RODRIGUEZ. We do not specifically practice that,
but I would be happy to see if I can answer a question if you have
one.

Chairman BACHUS. How about housing discrimination?

Mr. ANTHONY RODRIGUEZ. We address it in the context of writing
a legal treatise on the cost of credit and predatory lending and dis-
crimination that may occur as a result of predatory lending or dis-
crimination in the context of lending.

Chairman BAcHUS. Okay. Well, it probably would not apply.
What I am thinking of is there are national standards, or there is
a national law in public accommodation and housing discrimina-
tion.

Mr. ANTHONY RODRIGUEZ. For example, in the context of dis-
ability, we have the Americans With Disabilities Act.

Chairman BACHUS. Right.

Mr. ANTHONY RODRIGUEZ. That is a federal law that establishes
standards with respect to access to public accommodations for peo-
ple with disabilities. That is a floor. States have the right to enact
stricter laws, and I practice in Massachusetts where they in fact
have stricter laws that regulate all of the entities within the state
in terms of their public accommodations.

Chairman BACHUS. Okay, well, I think that is what I was asking.
You practice public accommodation cases.

Mr. ANTHONY RODRIGUEZ. That is right.

Chairman BACHUS. I am not trying to trap you. You practice
public accommodation, and as you are saying, there are state laws
or federal laws.

Mr. ANTHONY RODRIGUEZ. There are both.

Chairman BAcCHUS. It is important to have a good national law,
though, is it not? Or good national standards?

Mr. ANTHONY RODRIGUEZ. Yes, it is.
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Chairman BAcHUS. Then if our present Act is broken, we ought
to attempt to fix it, should we not?

Mr. ANTHONY RODRIGUEZ. That is our recommendation, yes.

Chairman BAcHUS. Right. Okay. That is what I was asking. And
that would be helpful, to try to have a good uniform national stand-
ard. I am not talking about preemption.

Mr. ANTHONY RODRIGUEZ. Yes, it is important to have a uniform
national standard that sets the floor as to what the standard
should be.

Chairman BACHUS. Wouldn’t it sometimes be an advantage, par-
ticularly to people that may be less informed or less sophisticated
in dealing with financial matters? You hear that the average Amer-
ican moves every six years. But I would think that many of your
clients, of the groups you represent, actually move more often than
that, do they not?

Mr. ANTHONY RODRIGUEZ. I don’t know the extent to which indi-
viduals move, but generally yes, that is accurate.

I think it is also important to point out that national standards
are fine, but they have to be real standards that have real teeth
in them.

Chairman BacHUS. Okay. I agree with you.

Mr. ANTHONY RODRIGUEZ. And that is what we are concerned
about, that the current system does not have the adequate protec-
tions for consumers to ensure accuracy, provide them with the nec-
essary access to the information, and to hold both credit reporting
agencies and furnishers accountable when problems arise.

Chairman BacHUS. Okay.

Mr. Sanders?

Mr. SANDERS. Thank you, Mr. Chairman, and I thank all the
guests for being with us today. We appreciate your being here. Let
me pick up on a point that Mr. Rodriguez was making. I am look-
ing at a statement from the Consumer Federation of America,
which was the report that I think you were referring to. Essen-
tially, they analyzed over 500,000 credit files and they found that
in terms of the scores from the three major credit reporting agen-
cies, that nearly one out of three files, 29 percent, had a score dis-
crepancy between the three reporting agencies of 50 points or more.
Did you understand what I was saying? Okay. Credit scores, in
fact, ranged from 400 to 800, from rather poor to excellent.

Now, given that reality, do you believe, and I would like to start
off with Mr. Ford and Ms. St. John, do you believe that all con-
sumers should receive an annual free credit report which includes
their credit score? Given the significant amount of discrepancies
that exist right now, do the American consumers have a right to
get free credit reports which include their credit scores?

Mr. Ford?

Mr. ForDp. Thank you for the question, Mr. Sanders. Let me
make sure that I understood what you said, because I may want
to offer a correction. To my knowledge, the 500,000, that number
you used, did not represent credit files or credit reports, but
500,000 credit scores.

Mr. SANDERS. No, I am reading credit files, which is the word in
front of me.
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Mr. ForD. Okay. My reading of the report indicates that it was
credit scores, not credit files; that actually 51 credit files were used
in drawing their conclusions.

Mr. SANDERS. Well, again, I am reading from the Consumer Fed-
eration of America, Mr. Chairman, which analyzed 502,000 credit
files, and F-I-L-E-S is the word that they have here.

Mr. ForD. I understand what you are saying. We respectfully
disagree on that. But the real question is whether consumers
should be given a free disclosure of their credit score. Was that
your question?

Mr. SANDERS. Should they receive annually a free credit report
which includes their credit scores, that is the question.

Mr. FORD. Mr. Sanders, the Equifax position on that is that the
current FCRA provides the best balance between consumer inter-
ests and business interests. We understand, and I am sure you
know, that in cases where the need is significant, consumers al-
ready get a free report, when they are the subject of an adverse ac-
tion, when they are a victim of identity theft.

Mr. SANDERS. Mr. Ford, I am hearing you say no to my question.

Mr. FORD. You are hearing me say no.

Mr. SANDERS. Okay. Ms. St. John?

Ms. ST. JOHN. With respect to the question of should a credit
score be included with the credit report, I think it is important to
address specifically which score, and point out that there are dif-
ferent kinds of scores that are used in different circumstances.
Having said that, the most widely used scores, as we indicated, we
believe are the FICO scores, and it would be important to disclose
the scores that most lenders use.

With respect to the question about should it be a free credit re-
port free score, it is a complicated issue. We feel that score disclo-
sure is best done in the context either of a lending decision in the
sense where a lender can have that conversation and explain the
various different factors, or a complete service like Fair Isaac is of-
fering that offers the opportunity for consumers to be able to ask
questions.

Mr. SANDERS. I don’t mean to be rude, and I apologize to Mr.
Ford. There is just not a lot of time.

Mr. Rodriguez, what do you think?

Mr. ANTHONY RODRIGUEZ. Yes, and it ought to include informa-
tion that not only relates to the consumer, but also it should be
whatever information is given to the creditors as well.

Mr. SANDERS. It would seem to me, and I will open it up to any-
body else who wants to comment, that if one credit bureau has me
at 600 and one credit bureau has me at 400, and this is the infor-
mation that is going out to people that I am going to do business
with, I think I have a right to know how that information was
ascertained, so that I can defend myself and perhaps pick apart
some of the inaccuracies that might be out there.

Mr. Spainhour?

Mr. WOHKITTEL. I would like to clarify something. The National
Credit Reporting Association was an active participant in that
study with the Consumer Federation of America. That was in fact
over 500,000 files, no scores. That represents over 500,000 people.

Mr. SANDERS. Mr. Ford, do you accept that?
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Mr. Forp. I will have to go back and look for myself, sir.

Mr. SANDERS. Okay.

Mr. FOrRD. May I make another comment, though?

Mr. SANDERS. You sure can. Let him finish and we will get right
back to you.

Was that your Statement, sir?

Mr. WOHKITTEL. That was my statement.

Mr. SANDERS. So, Mr. Ford?

Mr. FOrD. We have been talking about whether the states should
enact stronger laws, and I think in the case of California, for exam-
ple, the credit score disclosure, as far as I know it is the only state
that mandates disclosure of a score, there also a reasonable charge
is allowed. So the issue of “free” is not on the table at least for
California.

Mr. SANDERS. Well, it is on the table for the United States Con-
gress. I will bring it on the table if others won’t, but it certainly
is on the table here.

Other comments on that issue? Yes, sir.

Mr. WOHKITTEL. I agree under 609 as far as the repositories dis-
closure, along with an understanding that the consumer under-
stands that that score fluctuates, because a lot of consumers think
when you have a 720 FICO score they have a 720 FICO score for
the next two or three months. As long as there is disclosure that
that will fluctuate up and down, I think it is great.

Mr. SANDERS. Good, thank you. But in general, let me throw it
out to anybody who wants to respond to this, we heard the con-
sumer representative from the Federal Trade Commission earlier
today saying he, none of us, understands how that score is deter-
mined; that this is kind of a trade secret. That disturbs me, and
you probably have different criteria for the different companies.

Is there any reason that that information as to how a company,
the methodology, should not be made public, so that we would
know that somebody from rural America is judged the same way
from urban, black, white, woman, man? What is the objection to
making that information public?

Ms. St. John, did you want to comment?

Ms. St. JOHN. Yes, please. We actually have published the fac-
tors that go into the FICO scores for a number of years, and made
that information available both in terms of the factors that are con-
sidered and even more importantly, what is not considered by the
FICO scores. So a question that I know was brought up in the first
panel this morning was a question of if race is included in the scor-
ing system. It is absolutely not. Race, religion, ethnicity, national
origin, gender are all prohibited bases. They are not considered.

Mr. SANDERS. They are not considered at all.

Ms. ST. JOoHN. No. And that is information that we have pub-
lished for a number of years in various different consumer booklets
and made available since 2000 on the Web free of charge.

Mr. SANDERS. Mr. X lives in a low-income area; Mr. Y lives in
a fancy suburb. Are they treated exactly the same?

Ms. ST. JOHN. Income is not a factor used in the FICO scores at
all, so the FICO score would not see that. In addition to that, Fair
Isaac specifically did look at a study, and this is part of our written
testimony, to see if the scores varied in a high-income area versus
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a low-to moderate-income area, looking at application data. What
we found was that the same Fair Isaac score indicated the same
level of risk, regardless of whether someone was in a low-to mod-
erate-income or in a high-income area.

Mr. SANDERS. Okay.

Mr. Forp. I had one comment, if I may.

Mr. SANDERS. Yes, sure.

Mr. FORD. Equifax recognizes that there is a great deal of inter-
est on the part of consumers to find out more about what is in their
score, what it means. We do provide a product on our Web site that
allows consumers not only to see what their FICO score is, but to
understand the ingredients, you might say, much as a colleague
told me the other day that Coca-Cola will tell you what the ingredi-
ents are, but they will not tell you the formula because that is pro-
prietary. But we tell consumers, and FICO does as well, how their
score relates on a national index and the system allows him to play
a “what if” scenario, what if I change this, what affect does it have
on my score. So it is not free, but it is part of our service.

Mr. SANDERS. How much do you charge?

Mr. ForDp. $12.95. It is part of our effort to help educate con-
sumers about what the credit score is and what impact certain ac-
tions are going to have on that score.

Mr. SANDERS. Okay. Thank you.

Chairman BACHUS. Thank you.

That was like 10 minutes. What I am saying is, I think that is
fine, because there are a limited number of us and these are seri-
ous issues. We might as well have some in-depth inquiries. So I am
not complaining. I am actually affirming that we need to do this.

Mr. Hensarling?

Mr. HENSARLING. Mr. Chairman, in the interest of actually
economizing on the time, I would simply like to yield my time back
to you.

Chairman BACHUS. Yes, I will have 10 minutes, right?

[LAUGHTER]

Mr. SANDERS. I don’t know that that is going to economize.

[LAUGHTER]

Chairman BacHUS. Thank you.

I will start with Mr. Ford, and work my way across. We have
heard a lot of people, a lot of testimony about how difficult it is to
correct an error on a credit report. I know that is anecdotal evi-
dence, you know, this person, that person. But we have a great in-
terest in that. In general, how long does it take to resolve the aver-
age consumer dispute? Is there a time frame within which the vast
majority of disputes are resolved?

Mr. FOrRD. Mr. Chairman, the answer to that question is, by stat-
ute the credit reporting agencies must within five days of receiving
the dispute from the consumer forward that to the credit grantor-
provider, and we must correct the file or, depending upon the an-
swer from the credit grantor as well, within 30 days.

Chairman BACHUS. All right. I did hear earlier someone said that
if they submit information to the credit bureaus, that the credit bu-
reaus will actually say, well, we actually have to have that infor-
mation corrected by the furnisher. I myself, I will give you some
anecdotal, I received a collection letter and I called a credit bureau.
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It was actually from a credit bureau that had a debt collection
service associated with it, and they tried to collect it. They actually
in fact told me that I needed to call the hospital which had sup-
plied them the information.

As a practical matter, I can see a reason for that. But at the
same time, I was calling them saying that I had a cancelled check,
that I had paid that. I would think that there ought to be some
provision where I could have sent them the cancelled check and
then they could have called the hospital.

Would you like to comment on that?

Mr. Forp. I will.

Chairman BACHUS. You can see how that was frustrating.

Mr. FORD. Absolutely. I would be frustrated, too, and I am frus-
trated often when I call places and things do not go the way that
I want them to as quickly as I want them to. We are talking about
an individual case versus an overall policy.

Chairman BAcCHUS. I understand that.

Mr. FORD. Let me say first that we believe that the overall sys-
tem is designed to make the process straightforward and clear for
consumers to take a look at their credit report, see if there is any-
thing wrong, and go through a dispute or reinvestigation process.
If a consumer provides Equifax with documentation, we will for-
ward that documentation, with discussion, to the credit grantor
who is responsible for that line or the collection agency, in this
case, but to the credit grantor. We will help facilitate the resolution
of that issue.

Equifax is in the middle. We have a difficult time in the middle
being the arbiter of truth. When a consumer provides us with ade-
quate documentation, it makes our job a whole lot easier. But the
fact remains, if they provided that documentation to the credit
grantor, the credit grantor is going to change it as well.

Chairman BACHUS. So the situation I ran into, where the agency
told me “we cannot actually accept something from you”?

Mr. Forp. That is not the policy of Equifax. We would accept the
documentation.

Chairman BACHUS. Ms. St. John, we have heard complaints from
some consumers that the current credit scoring system penalizes
comparison shopping for financial products and services by low-
ering a consumer’s credit score based on the number of inquiries
that are made by potential creditors. For example, we have heard
the scenario where a consumer seeking the lowest interest rate
when refinancing a mortgage generates multiple inquiries by po-
tential lenders, that that drives down their credit score, and that
would result in driving up the cost of the mortgage.

Is that a legitimate criticism? And is it fair for consumers to
lower their credit scores based on multiple inquiries?

Ms. ST. JOHN. Fair Isaac has made a number of innovations and
improvements in scoring over the years. One of the things we
looked at several years ago was this question of rate shopping and
inquiries, and ways to take that into account. The FICO scores in
fact do take into account rate shopping. Any inquiries within the
prior 30 days as of the time that the score is being calculated are
actually not counted. In fact, we go back in time and look over a
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specific period of time, looking for multiple auto and mortgage in-
quiries and counting those as a single incidence.

So we have done research to find ways to accommodate rate
shopping and continue to look at number of inquiries as a pre-
dictive variable, but one that is calculated fairly along the lines of
what you have indicated. That was a change that was made in the
FICO scoring systems at all three credit reporting agencies a few
years ago.

Chairman BACHUS. If I comparison shop, and I would actually
think that is what you would do if you were trying to get the low-
est rate. I would call four or five mortgage lenders. There is a lot
of refinancing right now. In fact, I have done that very thing. That
W(()iuld?, in fact, or could under credit scoring lower my credit score
today?

Ms. St. JOHN. Comparison shopping is actually taken into ac-
count when we calculate the number of inquiries. So multiple auto
or mortgage inquiries within a very specific period of time would
be counted as a single inquiry. If that was spread out over a longer
period of time that someone was searching, it is possible it could
be counted as more than one. In general, multiple inquiries indi-
cate a higher degree of risk in some cases, not in all cases.

Chairman BACHUS. Okay. Have you performed any validations of
your proprietary credit score models? In other words, do you have
any data that would suggest that the credit scores you assign to
individuals are statistically valid and predictive of their consumer
behavior?

Ms. ST. JOHN. Absolutely. The scoring formulas are tested exten-
sively by Fair Isaac in terms of the data and holdout samples from
which they are developed. Even more importantly, they are tested
by those lenders on an ongoing basis, and by regulators who over-
see the financial institutions.

Chairman BacHUS. Okay. Mr. Le Febvre, your testimony is fairly
critical of the role that credit scores play in the consumer credit
system. Yet Federal Reserve Board Chairman Greenspan recently
commented that the emergence, and I will quote; the emergence of
credit scoring technologies which rely on the availability of infor-
mation about the financial experiences of individuals has proven
useful in expanding access to credit for us all, including for low-in-
come populations and others who have traditionally had difficulty
obtaining credit.

Do you agree with Chairman Greenspan’s assessment that credit
scoring has in fact served to democratize credit availability and
helped to open up opportunities to those who may have previously
been shut out of the mainstream financial system?

Mr. LE FEBVRE. In certain circumstances, I believe he is correct.
Back years ago before scoring, a lot of low-to moderate-income mi-
nority groups would not. If you look at my example one, my issue
with scoring is I base it on what we call ethnic tendencies. When
you look at minority groups, they have different tendencies than
the rest of the population.

So what happens is, if you have a thin file and you have one
error, versus the average white male with one error, the impact on
a FICO score is tremendous. If you look at example one, what they
had is a three-year credit history, a three-year mortgage payment
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history, but they made one $10 mispayment that was an error, and
the average FICO score drop was 72 points, 121 points, and 178
points.

Chairman BAcHUS. Okay. I will tell you what, because of time,
we will look at those and I appreciate it.

Mr. LE FEBVRE. Sure.

Chairman BacHUS. We will re-read those things.

I want to move to Mr. Ackerman and then Mr. Crowley, and then
we will actually recess the hearing.

Mr. Ackerman?

Mr. ACKERMAN. Thank you, Mr. Chairman.

Thank you, Mr. Chairman, for this wonderful hearing. I ask
unanimous consent that an opening statement, I just want to put
it in the record, to save time, if that is okay.

Chairman BAcHUS. In fact, I will ask unanimous consent for all
members.

[The prepared statement of Hon. Gary L. Ackerman can be found
on page 111 in the appendix.]

Mr. ACKERMAN. Good. Thank you.

Several quick points. Mr. Ford, you said that you used the Coca-
Cola analogy of “what is good for Coca-Cola is good for the finance
industry.” But I did want to call your attention, I just happen to
have a bottle back here that is Diet Pepsi, if you would accept that
as an equivalent.

Mr. FORD. Being from Atlanta, I cannot do that.

[LAUGHTER]

Mr. ACKERMAN. You are right. They do not put the recipe or the
formula, but they do put the ingredients. But the law requires, and
they all follow the law if you are an ingredient reader, when it says
what it contains, which in this case is carbonated water, caramel
color, aspartame, phosphoric acid, potassium benzoate, caffeine, cit-
ric acid, natural flavors.

The point is, they are listed in weighted order. It does not tell
you how to make it, so you do not know the exact recipe, but you
know that the prime weight in this thing that you are about to con-
sume is carbonated water. If you are trying to cut back on salt, you
know where it is relatively. If you are trying to cut back on sugar,
you know there is none in here. It is aspartame, and whatever.

So that is very, very helpful to the consumer, and that is why,
as you say, Coca-Cola does it. So it would be helpful to the con-
sumer to know what is the most important factor. If you listed it
in order, that would certainly be of great benefit. Voila, the worst
thing that happens is you create a better consumer. If you have
better consumers, it is better for the industry. And if the consumer
knows what is important, that is what the consumer hopefully will
concentrate on. If you go to school and you know the important
thing is getting good grades and staying out of trouble, that is what
you concentrate on. If you knew that was not important, then you
could be a real cut-up. That is why people are motivated, because
you know what the rules are. If you do not tell consumers what the
rules are, you should not penalize them for not being good at get-
ting high scores in the game.

I guess that is a comment.
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Chairman BAcHUS. That was a Pepsi you were using to talk
about Coca-Cola.

Mr. ACKERMAN. Yes, but they all do the same. Every can you
read has ingredients listed in the order of which is the most that
makes up that product.

Mr. FOrD. Congressman, may I respond briefly to your comment?

Mr. ACKERMAN. Yes.

Mr. FOrRD. And I will likely defer to anybody else on the panel.
I certainly will defer to anybody else on the panel who wants to
add to it.

I recognize what you are saying about the ingredients and listing
them in order of importance. When I mentioned that Equifax pro-
vides score power at our Web site, we also provide the four most
significant reasons accounting for the score. So in some respects,
the analogy still holds true because we tell consumers what are the
four primary reasons that caused the score.

Mr. ACKERMAN. What is in the report that would make the peo-
ple responsible for aviation safety use that report in determining
the profile of flyers and whether or not they might be arrested?

Mr. FORD. I am not aware that they are, sir. I am not aware that
they are using scores.

Mr. ACKERMAN. They are. They have announced they are using
the FICO scores to make determinations on flyers as to whether or
not they are going to search them. Is it their neighborhood? You
know, that is why I asked the ethnicity questions and those other
profiling questions. I am not saying they are wrong or right, but
the public has a right to know. We are getting very suspicious of
what information you have in there and what weight it is given in
the score, because they are just getting the scores and making de-
terminations. So maybe you could get back to us on that.

The other question that I raised before had to do with how long
it takes to get something off of your credit report if it is outright
wrong, and everybody agrees it is wrong, and there is no contention
that it is wrong. The suggestion previously was that the law said
30 days. That is not so. Section 611 of the Fair Credit Reporting
Act requires that the reporting agencies have to “promptly,” is the
word, remove inaccurate information. What is “promptly”? We
know that you get it on with 24 hours after it is reported, usually.
How do you get something off? In my case, and I will not mention
any company because I won’t embarrass anybody here, but it was
six months to get it off, when the person who put it on sent me
copies of the letters he kept sending every day, every week, “please
take this off; we made a mistake.”

Mr. FORD. Is your question directed to me, sir?

Mr. ACKERMAN. Yes.

Mr. ForD. It is my understanding that the statute requires us
to respond within 30 days.

Mr. ACKERMAN. That is not the question. You have to make a de-
termination within 30 days, according to the statute. The person
who put it on said it was wrong; shouldn’t have put that on; it is
identity theft or the wrong person with that name, my name;
please take it off. The answer was: We take it off according to the
cycle, which is going to be six months.
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This says “promptly.” “Promptly” is six months? That is as early
as you could do it. Do we need to say that it has to be within a
certain time frame? If you can put it on within 24 hours after it
is reported to you, why does it take six months, 180-times 24
hours, to take something off? While I am trying to take advantage
of a mortgage rate, which now no longer exists, or finance a house
or a homebuyer for a first-time, or buy a car.

Chairman BACHUS. Let me interrupt just a second. We have
about 5 minutes on the floor.

Mr. ACKERMAN. Yes. I am sorry.

Chairman BAacHUS. We can come back.

Mr. ACKERMAN. Okay.

Chairman BACHUS. But there are five votes on the floor.

Mr. ACKERMAN. Five votes.

Chairman BAcCHUS. I know Mr. Crowley has been here forever.
I apologize to him.

Mr. ACKERMAN. Why don’t we come back?

Chairman BAcHUS. Okay. I am fine with coming back. If you
could ask questions, then we will come back.

Mr. ACKERMAN. I will yield my time to Mr. Crowley.

Chairman BACHUS. Mr. Crowley?

Mr. CROWLEY. Let me just ask quickly, and actually follow-up on
what Gary said previously in terms of the FICO scores. It goes
back to what I think Ms. Smith talked about on the previous panel
in terms of the Black tax or judging one on their race, age, gender,
and those issues going into determining whether or not one re-
ceives credit or not.

Let me ask you a question, Ms. St. John, in terms of the FICO
scores. Do you share with regulators how or what goes into making
up how you determine one’s FICO scores?

Ms. ST. JOHN. Yes. We have worked with both the lenders, who
obviously have a keen interest in understanding how those scores
are determined, and the regulators.

Mr. CROWLEY. So the regulators know exactly what you are
doing? There is some public entity that has an idea or concept of
what you are using to determine those scores?

Ms. ST. JOHN. In terms of the methodology.

Mr. CROWLEY. Who are there to protect the interest of the pub-
lic?

Ms. ST. JOHN. They have an understanding of that.

Mr. CROWLEY. No, no. What I am saying is, do they know what
formula you are using? Not this is proprietary information are they
aware of it; not necessarily the general public; but are the people’s
representatives in government aware of what the formula is?

Ms. ST. JOHN. They are aware of all of the factors that go into
the score. They have an understanding of the methodology in terms
of how we determine those scores and how they are computed.
With respect to the exact formulas that are in place, in some cases
with insurance scores, those are disclosed in some cases with state
insurance Commissioners. The concern that we have with respect
to the exact formula is making sure that it is protected because if
that information was generally available, it would be subject to
gaming if there were potential illegal activity out there trying to
unfairly influence the algorithms.
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Mr. CROWLEY. I don’t really have enough time to go into more
of it, because there are other questions I have as well. I mean, ob-
viously Coca-Cola, someone in the federal government knows what
it is in Coca-Cola and how it is put together, and I am sure there
are people who work for Coca-Cola who retire, and I am sure there
are spies out there asking Coca-Cola, “how do you make it; how do
you do it.”

My question is whether or not the interests of the people are rep-
resented in terms of the formula and how it is developed and how
it is implemented. That is the question I had.

I had more things, but I think we all have to go over and make
our votes.

Chairman BACHUS. Let me just say this, the chair notes that
some members may have additional questions for the panel and
they may wish to submit them in writing. Without objection, the
hearing record will remain open for 30 days for members to submit
written questions and for those witnesses to place their responses
in the record.

This hearing is adjourned.

[Whereupon, at 4:50 p.m., the subcommittee was adjourned.]
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STATEMENT OF CHAIRMAN SPENCER BACHUS
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS AND
CONSUMER CREDIT
“FAIR CREDIT REPORTING ACT: HOW IT FUNCTIONS FOR

' CONSUMERS AND THE ECONOMY”

Good moring. The subcommittee will come to order. Our hearing today about
how the Fair Credit Reporting Act, or FCRA, functions for consumers and the economy
is another instaliment in the series of hearings that the subcommittee is holding with
respect to the FCRA and how secure consumers feel with respect to their personal

information.

At our last hearing, we heard a representative of the Treasury Department and
academics discuss the FCRA’s importance to consumers and the economy, We also
heard a number of views on the importance of the provisions in the FCRA that ensure
national uniformity for several core issues regulated by the FCRA. Today, we will learn
why and how the FCRA is important to consumers and the economy, and how the
national standards established by the FCRA relate to the law’s importance in these
respects. 1 believe that the diverse group of witnesses testifying today will assist us to

better understand how and why the FCRA benefits consumers and the economy.

The FCRA is a comprehensive and complex law, Those who are familiar with the
FCRA know that it governs the credit reporting process. For example, the FCRA governs
those who furnish information to consumer reporting agencies (or credit bureaus), it
governs the credit bureaus themselves, and it governs those who use credit reports
obtained from credit bureaus. However, it is important for us as a subcommittee to

examine exactly how each of these entities is governed by the FCRA, and how the end
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result benefits consumers and the economy. It is my hope that we will also have a

thorough discussion with respect to the provisions in the FCRA that establish a uniform
national standard, such as those governing furnisher obligations, the contents of a credit
report, reinvestigation timeframes, adverse action responsibilities, affiliate sharing, and

prescreening. I am sure I will not be disappointed.

The witness panels have been divided into four general groups. Our first panel
consists of federal and state regulators with experience in enforcing the FCRA or
regulating institutions governed by the FCRA. Our second panel consists of users of
credit reports and furnishers of information to credit bureaus. The diversity of this panel
reflects the diversity of interest in, and application of, the FCRA. Our third panel is
intended to provide the perspective of individuals, i.e. consumers, as represented by some
of the national organizations representing various groups of people. This panel should
provide a lively debate and include the full spectrum of viewpoints. Finally, we will hear

from those who work behind the scenes, so to speak, in the credit reporting process.

We must hear from all of these witnesses if we are to evaluate the impact of the
FCRA on consumers and the economy. For example, I look forward to hearing why a
state bank supervisor may, in this rare instance, agree on the need for national uniformity
with respect to the FCRA. 1look forward to hearing how the prescreening process has
resulted in lower costs to consumers. [ also look forward to hearing the perspective of
the Hispanic Chamber of Commerce, of senior citizens, and of consumer attorneys in the

FCRA debate.
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As I have mentioned in the past, Congress will have a choice to make in the very
near future. The provisions in the FCRA that guarantee a single national standard with
respect to many of the FCRA’s provisions are set to expire on January 1, 2004. My focus
throughout this debate will remain on providing consumers and the economy with strong
benefits and protections. [ believe this can, and should be, done at the federal level in
order to avoid a patchwork of state laws that may affect the cost and availability of credit,
and therefore the economy as a whole. 1look forward to our witnesses’ testimony on this
important topic

In closing, I would like to thank Chairman Oxley, Ranking Member Frank and
Mr. Sanders for working together on this important issue and making it a priority for the
Committee.

The chair now recognizes the Ranking Member of the Subcommittee, Mr.

Sanders, for any opening statement that he would like to make.
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JUNE 4, 2003
STATEMENT OF REPRESENTATIVE GARY L. ACKERMAN

FINANCIAL INSTITUTIONS SUBCOMMITTEE HEARING
THE IMPORTANCE OF THE NATIONAL CREDIT REPORTING
SYSTEM TO CONSUMERS AND TO THE U.S. ECONOMY

Good Morning. Thank you Chairman Bachus and Ranking Member Sanders for holding
this hearing on this very important and timely issue of the Fair Credit Reporting Act. As you
know, the issue of credit reporting is one in which I am particularly interested.

I appreciate that our country has such an expansive and voluntary credit reporting system.
1t is this system which enables millions of Americans to purchase homes, purchase cars, and
obtain lines of credit. However, there are some serious problems that must be addressed.
Specifically, I am talking about the unacceptable number of inaccuracies in credit reports, A
1998 U.S. PIRG study found that 70% of the credit reports studied contained inaccuracies. 29%
of those errors were serious enough to result in a denial of credit. Court records indicate that
consumers file 25,000 reports of inaccuracies against the major credit reporting agencies every
day! This simply cannot be allowed to continue. Moreover, the time it takes to have inaccurate
information removed from your credit report is vastly disproportionate to the amount of time it
takes to have this same inaccurate information added to your credit report. This must be
changed.

1 appreciate the opportunity to hear from our witnesses today about this serious problem.
In addition, would like to see the issue of notice to consumers discussed, as well as the use of
credit scores for a variety of purposes including the use by the Transportation Security
Administration (TSA) in determining who can and cannot fly.

I look forward to working with my colleagues on both sides of the aisle on these and
other issues as we consider the Fair Credit Reporting Act. I welcome our witnesses today and
thank them for their participation.
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Opening Statement by Congressman Paul E. Gillmor
House Financial Services Committee

Subcommittee on Financial Institutions and Consumer Credit Hearing entitled, “Fair
Credit Reporting Act: How it Functions for Consumers and the Economy”

Thank you, Mr. Chairman, for holding this second important hearing on the Fair Credit
Reporting Act (FCRA) and for your leadership on this issue. Ensuring a uniform national
standard for consumer protections governing credit transactions is one of the most

important tasks this committee will face in the 108" Congress.

As we are all now aware, on January 1, 2004 these standards as established in the FCRA
will expire and states will again have the ability to enact differing regulations. As
Federal Reserve Board Chairman Alan Greenspan stated, before this committee on April

30, 2003 in response to a question I posed on the FCRA:

[TThere is just no question that unless we have some major sophisticated system
of credit evaluation continuously updated, we will have very great difficulty in
maintaining the level of consumer credit currently available because clearly,
without the information that comes from various credit bureaus and other sources,
lenders would have to impose an additional risk premium because of the
uncertainty before they make such loans or may, indeed, choose not to make those
loans at all.
Congress enacted the FCRA in 1970, to bring the consumer credit reporting industry
under Federal regulation and to create a uniform system of rights governing credit
reporting transaction. This mandate has been incredibly successful and allowed for the
creation of the sophisticated system we have today. It has greatly expanded consumer
access to credit and allowing individual states to enact their own standards would

undoubtedly risk its collapse.

Extending these uniform standards have been endorsed by both Treasury Secretary Snow
and Chairman Greenspan, who made his support explicit with these remarks before also
before our committee, “I've been in favor of national standards here for reasons which are
technically required. If you have very significant differences state by state, it would be

very hard to maintain as viable a system as we currently have.”
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Thank you again, Mr. Chairman, for continuing our dialogue on this issue and I look

forward to swift committee action.



114

OPENING REMARKS FOR THE HONORABLE RUBEN HINOJOSA
HOUSE FINANCIAL SERVICES COMMITTEE
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
“FAIR CREDIT REPORTING ACT: HOW IT FUNCTIONS FOR CONSUMERS AND
THE ECONOMY”
JUNE 4, 2003

Chairman Bachus and Ranking Member Sanders,

[ want to thank you for holding this second in a series of hearings today to investigate how the Fair
Credit Reporting Act functions for consumers and the economy. It is necessary that we continue to
assess the importance of the national credit reporting system. Ilook forward to this hearing and the
series of hearings this Subcommittee will hold to further clarify the issue.

As I noted at the first hearing, my office has been contacted by numerous individuals and groups
about the Fair Credit Reporting Act over the past few months. I personally have heard from industry,
consumer groups and several regulators on this issue.

One of the main decisions we, as a Committee, will need to make remains whether to extend all
seven exceptions to the Fair Credit Reporting Act that preempt state law, just some of the exceptions,
or none of them. They all expire January 1, 2004.

We will have to delve into Identity Theft issues as an integral part of our consideration of the Fair
Credit Reporting Act. While these two issues are separate and distinct, they are also interwoven,
creating a sort of paradox.

It is becoming obvious that the scope of these hearings will not be limited solely to the extension of
the exceptions to the Fair Credit Reporting Act. Gramm-Leach-Bliley privacy issues might also be
reopened for discussion, and, as noted, Identity Theft will be addressed.

Several groups recommended that we remain as focused as possible on the extension of the FCRA
exceptions if we are to accomplish anything on this important issue this session. I fear that the cat
is already out of the box.

Determining the importance of the national credit reporting system is going to be very difficult.
However, we need to remember that industry representatives and Chairman Greenspan of the Federal
Reserve Board provide strong arguments that privacy laws that restrict the availability of credit
bureau data could impose significant economic costs. [ want to reiterate the statement by Chairman
Greenspan, and 1 quote:
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“Limits on the flow of information among financial market participants, or increased costs
resulting from restrictions that differ based on geography, may lead to an increase in the price
or a reduction in the availability of credit, as well as a reduction in the optimal sharing of risk
and reward. As a result, I would support making permanent the provision currently in the
Fair Credit Reporting Act (FCRA) that provides for uniform federal rules governing various
matters covered by the FCRA and would not support allowing different state laws in this
area.”

This is a very strong endorsement for the continued preemption of state laws pertaining to the credit
reporting system. Almost all of the financial services representatives that have contacted me agree
with Chairman Greenspan’s conclusion.

However, they continue to be split on whether or not to solely preempt the state law or to open up
Gramm-Leach-Blileyto address additional privacy issues. Some industry representatives have even
presented a new opt-out proposal that this Committee should consider carefully and seriously.

Perhaps we are playing a game of tit-for-tat, but I would like the industry to present a united voice
on this issue.

1 would seek clarification from industry, all of today’s witnesses, future witnesses, Committee staff
and the regulators on one issue. Section 507 of the Gramm-Leach-Bliley Act appears to authorize
states to enact privacy laws that are more stringent than the Gramm-Leach Bliley standard. Section
506(c) of the Gramm-Leach-Bliley Act also seems to clarify that the Gramm-Leach-Bliley Actinno
way modifies or supersedes the Fair Credit Reporting Act and that Act's preemptions of state law.
I am interested in knowing how all of today’s witnesses interpret the interaction of Gramm-Leach-
Bliley and the Fair Credit Reporting Act with regard to state laws on affiliate-sharing.

At the same time, I have also heard from consumer groups and constituents who want the Fair Credit
Reporting Act preemption of state law to expire. They are concerned about the need to protect social
security numbers, fight identity theft, and ban unfair uses of credit scores by insurance companies.

[ hope that this Subcommittee and the Full Committee will research these concerns carefully prior
to making a final decision on what action to take with respect to the seven exceptions to the Fair
Credit Reporting Act.

I hope that today’s witnesses will address some of these concerns, Mr. Chairman, and I thank you
again for continuing the dialogue on this important issue.

1 yield back the balance of my time.
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Opening Statement of the Honorable Darlene Hooley (OR-5)
House Financial Services Committee
Subcommittee on Financial Institutions
"Fair Credit Reporting Act: How it Functions for Consumers and the Economy"
June 4, 2003

Thank you Mr. Chairman and Ranking Member Sanders,

Good morning, I'm happy to be here for the second in the series of hearings on whether or not to
reauthorize the seven expiring provisions of FCRA. As I said at the last hearing, I remain
convinced that the credit system in place in the United States is the best credit system in the
world, and I am hopeful that we can take positive steps in this 108™ Congress to ensure that the
supremacy of our credit system continues.

During the last hearing, I mentioned that I believe there is room for improvement in both industry
practices and government regulation.

At that time [ mentioned that foremost on my mind is the rising problem of Identity Theft....the
fastest growing crime in the nation. On the day of the first hearing on FCRA, myself and Mr.
LaTourette from Ohio introduced H.R. 2035, the Identity Theft and Financial Privacy Protection
Act, with over 45 cosponsors.

However, I do not believe that the problems with our credit reporting system are merely limited
to identity theft. Another problem that I would like this Committee to focus on is the continuing
issue of inaccurate credit reports, as well as the amazing difficult process an individual must go
through in order to correct these inaccuracies. A consumer should not, under any circumstances,
be forced to spend 1 ' years fixing an inaccuracy in their credit report, much less 4 years! We
must do something to correct this problem.

Credit report inaccuracies also lead to me to question the practice of both employers and
insurance providers using credit reporting scores to make employment and insurance decisions.
If it can be demonstrated that low credit scores actually determines someone’s employment
performance, or a low score actually determines that someone is a higher risk for burglary, then
maybe credit scores do serve a purpose in these fields...although I believe their use deserves
careful scrutiny by this Committee.

However, imagine a young couple applying for home insurance that is forced to pay higher
premiums because the husband shares his fathers name, and his father’s loan defaults have
appeared on the husbands credit report. Or imagine an unemployed high-tech worker that finally
gets a job offer, only to be turned away because of a college loan that he had paid off, but that for
one reason or another was declared delinquent.

It’s easy to sit here in this Committee room and talk about “credit scores” determining risk, and
about the low rate of inaccuracies that are reported to the FTC. But we in the Committee, and the
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consumer groups and industry representatives in the audience, must remember that on the other
end of these numbers are real lives that are depending on the accuracy of these numbers for
housing, and even for jobs. These individuals deserve the most accurate reporting industry can
provide, and we in Congress owe it to them to ensure that this maximum accuracy is provided.

Thank you Mr. Chairman.
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Statement of Congresswoman Sue Kelly

Subcommittee on Financial Institutions and Consumer Credit

Hearing: “Fair Credit Reporting Act: How it Functions for C s and the E y”
June 4, 2003

Thank you, Chairman Baucus, for holding this important hearing on the Fair Credit Reporting Act
(FCRA) — an issue that is of great importance to this Committee and Americans across the country.

Last month, we heard testimony from the Treasury Department and a diverse panel of witnesses endorsing
the extension of FCRA’s uniform standards. Several witnesses testified that the failure to reauthorize
FCRA will have a negative impact on the flow of credit and our economy. | share these concerns and
believe that we must reauthorize FCRA to ensure that we continue to offer millions of Americans greater
access to low cost credit.

I would also like to stress the importance of reauthorizing FCRA in our efforts to combat identity theft
and help law enforcement officials track down illicit money under the PATRIOT Act. In numerous
hearings — including several in my Subcommittee on Oversight — we have found that criminals and
terrorists use complex and sophisticated schemes to manipulate our laws and financial systems. This law
is essential to protecting the American people by detecting this activity and weeding out wrongdoers.

Today, we continue our work and will hear testimony from another diverse group of witnesses. 1 am
honored to have the opportunity to introduce one special witness from the Great State of New York —
Superintendent of Insurance Greg Serio. As the Committee continues to examine FCRA reauthorization,
there are many important issues we must address, but none more important than protecting consumers —
an endeavor that Mr. Serio has prided himself on while carrying out his duties as the New York
Superintendent of Insurance.

Superintendent Serio, it is a pleasure to see you. This Committee will undoubtedly benefit from your
expertise. I look forward to hearing your testimony on FCRA’s impact on insurance and the role of

insurance regulators.

Thank you, Mr. Chairman,
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Statement of Congressman Patrick J. Tiberi
June 4, 2003

Subcommiittee Hearing entitled “Fair Credit Reporting Act: How it
Functions for Consumers and the Economy”

Chairman Bachus thank you for holding this hearing and for your hard work
and dedication to this process. I look forward to hearing from our
distinguished panel today on this important issue.

American consumers are the lifeblood of our national economy. In fact,
consumer spending is by far the largest single component of the U.S.
economy fueled in large part by the availability of consumer credit. Credit
is the lynchpin of our economy. The more than $7 trillion dollars of
consumer credit in our economy finances homes, cars, educations and the
credit cards that consumers use to purchase literally tens of millions of
goods and services every year. Obviously credit is absolutely necessary in
our economy for large purchases such as homes, cars and college educations.
Credit is fundamental to our highly mobile society and is necessary for long
distance transactions such as the purchase of goods and services through the
telephone, mail and the Internet. Without doubt, our nation’s credit granting
system is the envy of the world.

This powerful economic engine is supported by the most highly developed,
efficient and reliable credit reporting system ever known in the world. Our
national credit reporting system helps make the United States a world
economic power. The availability of accurate and reliable consumer credit
information at the lowest possible cost is vital to the U.S. economy.

It allows businesses in one location to safely do business with consumers
located throughout the country. It makes our economy vastly more efficient.
It lowers the cost of credit to individual consumers and is instrumental in
making credit widely available, particularly for low- and moderate-income
Americans who have historically not had access to traditional sources of
credit. And, it permits bankers to make sound credit granting decisions
everyday assuring that a safe and sound banking system stands behind our
national economy day-in and day-out.
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The reliability of this credit reporting system is achieved by the uniform
national framework of the Fair Credit Reporting Act (FCRA). Thanks to the
FCRA and the credit reporting system it has shaped, U. S. consumers have
access to more credit, from a greater variety of sources, more quickly and at
lower cost than consumers anywhere else in the world.

This year the Congress can act to ensure this important national economic
asset is maintained. At the end of this year, provisions of the FCRA that
establish uniform national standards for the credit reporting industry expire.
If this happens, it will harm the nationwide US credit reporting system,
significantly affecting adversely the national economy by disrupting the flow
of credit and adding substantial costs to all consumers especially those in the
middle, low and moderate income groups.

I have introduced legislation, along with Congressman Ken Lucas, that
establishes uniform national standards that protect the privacy of personal
financial information, facilitate the use of information in consumer reports
for extending credit, and other misuse of consumer information. H.R. 1766,
the National Uniform Privacy Standards Act would assure that the standards
of the Fair Credit Reporting Act and the Gramm Leach Bliley Act protect
consumers in the same manner in every state, but does not make substantive
changes to either law.

The premise of this legislation is very simple: if ain’t broke, don’t fix it.
H.R. 1766 would make permanent the standards that provide for
unprecedented consumer access to credit, reduced costs of credit and more
accurate decision-making of credit grantors and other commercial users of
credit report data nationwide.

If we turn back the pages and allow our credit reporting system to be
regulated on a state-by-state basis the cornerstone of our economy our
national consumer credit granting system will become balkanized. Asa
nation, we will loose the efficient flow of credit information, consumers will
face increases in the costs of credit and marginal consumers, in particular,
will be challenged with a reduction in the availability of credit altogether.

If we fail to act we will impose unnecessary uncertainty and risk into our
nation’s credit markets. This is not a time we can afford to gamble with the
foundations of our consumer economy.
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Importantly, the infroduction of inconsistent credit reporting requirements
imposed by state law will significantly reduce the quality of information
available to credit grantors and deteriorate the safety and soundness of our
nation’s banking system. The soundness of our national banking system
depends in large part on the availability of accurate consumer credit
information. If we revert to a balkanized credit reporting system, the
information that bankers rely on to make sound credit granting decisions will
be less uniform and less reliable. With less reliable information available to
them, creditors will be less able to discern good credits from bad. Asa
result, consumers will pay more for access to the credit they need and the
nations economic growth and efficiency will injured.

The national standards established by the FCRA assure the availability of
consumer credit on reasonable terms irrespective of where a consumer lives,
with whom a consumer chooses to do business or the location of a creditor
to whom a consumer chooses to apply for a loan.

Let’s keep our consumer credit granting system the envy of the world.
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1. Introduction

Mister Chairman and members of the Subcommittee, my name is Howard Beales, and |
am Director of the Bureau of Consumer Protection of the Federal Trade Commission
(“Commission” or “FTC”). Iam pleased to have this opportunity to provide background on the
Fair Credit Reporting Act (“FCRA™)." The Commission has played a central role in interpreting
and enforcing the FCRA since the law was enacted in 1970. I appreciate the opportunity to
discuss the FCRA and its role in regulating credit report information.
L. Consumer Credit Reporting

The development of consumer credit was a phenomenon of the post-World War Il years.
Prior to that time, consumer credit relationships were lgrgely personal because many consumers
lived in one place all their lives and dealt only with local merchants and banks. After WWII, the
American population grew and became vastly more mobile. Consumer credit also exploded for
many reasons, including pent-up demand for consumer goods and services and fading of the
cash-only Depression psychology. At the same time there was an increased demand for home
ownership. In response, the government supported the growth of a long-term consumer credit

market. For all these reasons, the amount of consumer credit outstanding has grown

! While the views expressed in this statement represent the views of the Commission, my oral
presentation and responses to questions are my own and do not necessarily reflect the views of the
Commission or any individual Commissioner.
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exponentially.? Indeed, consumer spending accounts for over two-thirds of U.S. gross domestic
product and consumer credit markets drive U.S. economic growth.?

The credit reporting industry developed in tandem with the burgeoning of consumer
credit. Early on, credit reporting was local or regional and relatively unsophisticated; the amount
of information collected was limited and not standardized. Credit burcaus (consumer reporting
agencies)’ manually recorded consumer information on index cards, updated irregularly, and
often retained indefinitely. Over time, however, small credit bureaus grew to become large
repositories of information on consumers.’

Today, the credit reporting system, consisting primarily of three main credit bureau
repositories, contains data on as many as 1.5 billion credit accounts held by approximately 190

million individuals.® Creditors and others voluntarily submit this information to centralized,

2 In 1946, the beginning of the post-war period, total outstanding consumer credit stood at $55
billion; by 1970, the time of enactment of the FCRA, it had grown to $556 billion. [Figures adjusted for
inflation.] Today itis$ 7 trillion. See Fred H. Cate, Robert E. Litan, Michael Staten, and Peter
‘Wallison, “Financial Privacy, Consumer Prosperity, and the Public Good: Maintaining the Balance,”
AFEI-Brookings Joint Center for Regulatory Studies, March 2003, at 1.

31d. at8.

* “Consumer reporting agency” is the term used in the FCRA, and reflects the fact that consumer
mformation is collected and reported for a variety of purposes in addition to credit transactions. In
common terminology, however, the agencies are known as “credit bureaus” or “credit reporting
agencies.” (Similarly, “credit report” and “credit history” are commonly-used non-technical terms for
“consumer report.”) The term “repository” is most often reserved for the large, national bureaus that
collect and store information on over 190 million consumers. The “repository™ agencies, in turn, are
sometimes referred to as the “big three,” in recognition of the three major companies that have
predominated for several years — Equifax, Experian, and Trans Union. A fourth company, Innovis Data
Services (an affiliate of CBC Companies), also maintains "a national database of consumers with
unfavorable current or past credit histories." See hitp://www.innovis-che.com/products hitm.

® For 2 more complete recitation of the early history of the consumer reporting industry, see
Retail Credit Co., 92 F.T.C. 1 at 134-36 (1978).

© See “An Overview of Consumer Data and Credit Reporting,” Federal Reserve Bulletin,
February 2003, at 49.
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nationwide reposttories. Lenders analyze this data and other information to develop
sophisticated predictive models to assess risk, as reflected in the consumer’s credit score.” The
flow of information enables credit grantors to make more expeditious and accurate credit
decisions, which benefits consumers as a whole. These benefits are illustrated by a study of
credit burean files that found that nearly 20% of the currently-reported active accounts had been
open for less than 12 months.®

The modernization of credit reporting has played a key role in providing American
consumers rapid access to consumer credit. It was not that many years ago that applying for
credit required a personal visit to a loan officer. The loan officer, if he did not know you
personally, contacted your references, including other creditors, before making a decision on your
application. If you were new to the community or applying for credit for the first time, you might
get turned down or be approved for only a small, entry-level loan. The decision would often take
days and would be based solely on the judgment of the loan officer.

By contrast, consumers today can use the internet from the comfort of their home to
comparison shop for a wide array of credit products and get a virtually instantaneous offer,
including rate and other terms. Or, they can obtain a five-figure loan from an auto dealer they
have never been to before and drive a car away from the showroom the same day. In each

instance, their eligibility for the lowest rate or most favorable terms depends on a sophisticated

7 Scoring products are based on analyses of historical consumer credit data, which allow
creditors to develop models that help them predict the risk of default of a particular consumer. (The
products are thus sometimes referred to as “risk scores” or “credit scores.”) When the consumer applies
for credit or other goods or services, the scoring programs that are developed from the complex analysis
of past data compare the scoring factors to the individual information of the particular consumer, with the
result reflected in a score that is generated for that application.

¥ See “An Overview of Consumer Data and Credit Reporting,” Federal Reserve Bulletin,
February 2003, at 52, table 2 (“All credit accounts and balances...”).

3
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credit scoring system that produces rapid, reliable scores based on information from a consumer
report.

k Chairman Greenspan of the Board of Governors of the Federal Reserve System put it well
when he recently testified before the full Committee that “...there is just no question that unless
we have some major sophisticated system of credit evaluation continuously updated, we will
have very great difficulty in maintaining the level of consumer credit corrently available because
clearly, without the information that comes from various credit bureaus and other sources,
lenders would have to impose an additional risk premium because of the uncertainty before they
make such loans or may, indeed, choose not to make those loans at all. So it is clearly in the
interests of consumers to have information continuously flowing into these markets. It keeps
credit available to everybody, including the most marginal buyers. It keeps interest rates lower
than they would otherwise be because the uncertainties which would be required otherwise will
not be there.”

Before describing some of the primary elements of the FCRA, let me describe briefly how
the consumer reporting system works in this country today. Creditors voluntarily report account
histories to consumer reporting agencies.'® Typically, creditors report full account payment
information, both “positive” information that the account is current, as well as “negative”

information, such as delinquencies and collection accounts." This contrasts with practices in

® Remarks following testimony by Alan Greenspan, Chairman of the Board of Governors of the
Federal Reserve System, April 30, 2003, House Financial Services Committee, at

' Each of the three national credit reporting companies receives more than 2 billion items of
information each month. See “An Overview of Consumer Data and Credit Reporting,” Federal Reserve
Bulletin, February 2003, at 49.

" Although the majority of creditors report full account information, some types of accounts are
typically reported only when the payment history turns negative, most often when the debt is transferred

4
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some other countries (and, indeed, with some credit bureaus in the early years of their
development in this country) where only negative payment history is reported.”

Although the credit reporting industry has developed uniform reporting formats and
methods," not all creditors necessarily report to all major repositories. Moreover, credit
reporting agencies have different schedules and procedures to augment individual consumer files
with updated data from creditors. Consumer reporting agencies also obtain information from
other sources, such as public record data. For all of these reasons, at any given point in time,
each of the credit reports on an individual as supplied by the three major repositories may contain
somewhat different information.” As a result, in the residential mortgage market, for example,
creditors use credit reports produced by resellers who consolidate the data available from the
three major repositories.

When a consumer applies for credit, lenders obtain consumer reports by providing
identifying information on the consumer to the credit bureau. The credit bureau provides a full

report listing all accounts and payment histories and/or a credit score, which is a numerical

to a debt collector. Accounts related to medical debts, telecommunications, and power companies are the
most common examples. See “An Overview of Consumer Data and Credit Reporting,” Federal Reserve
Bulletin, February 2003, at 50, 68. To the extent that consumers have positive payment history only from
non-traditional credit such as rent and utilities, this may limit their access to credit,

12 See, e.g., The World Bank, “World Development Report 2002,” at 95 {2002); John M. Barron
and Michael Staten, “The Value of Comprehensive Credit Reports: Lessons from the U.S. Bxperience,”

at 14, available online at hitp://www.privacvalliance.org/resources/staten. pdf (2000) (comparing the U.S.

comprehensive credit reporting system to the Australian negative-information-only system).

B See hitp://www.cdiaonline.org/data.cfim for information on the uniform reporting format
utilized by most creditors and other furnishers of information to consumer reporting agencies.

14 See *“An Overview of Consumer Data and Credit Reporting,” Federal Reserve Bulletin,
February 2003, at 50-51, 70-71.
5
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classification based on information in the consuraer report.”> The credit agencies also handle
other functions (including those required by the FCRA, such as responding to consumer disputes)
through uniform industry processes.’® The importance of these additional functions has grown
along with concerns about identity theft,'”” because credit reporting agencies play a major role in
limiting the damage and correcting the fraudulent records that identity thieves leave behind.
II. FCRA Overview

A. Background

Along with the growth of consumer credit, and the parallel development of consumer
reporting agencies, concerns began to surface about the treatment of consumer information in
credit reporting, The credit reporting industry had evolved piecemeal, and there was little
consistency in methods of data collection or, before the FCRA, standards of retention or
accuracy. For example, there were no federal legal restrictions on access to consumer credit data,
so reporting agencies were free to share a wide range of information with credit grantors and

others, without regard to the purpose for which the information was sought. Consumer

' Between 2 and 3 million consumer reports are issued by credit bureaus each day. See
http://www.cdiaonline.org/about.cfm. For a brief description of scores, see Note 7, supra.

16 The Consumer Data Industry Association (CDIA) is a trade association for major consumer
reporting agencies. Among other steps to promote standardized automated procedures between and
among consumer reporting agencies and furnishers of information to agencies, CDIA oversees a system
for credit bureaus to forward consumer disputes to furnishers for investigation. Disputes are forwarded
on standardized Automated Consumer Dispute Verification (ACDV) forms. The system now has a web-
based component, E-OSCAR, that is intended to further enhance the flow of consumer disputes, update
information, and other data. The automated dispute system not only provides a uniform format for
conveying the disputes, it also serves an implicit authenticating function — a creditor who receives a
consumer dispute via the system knows that the forwarding entity has been approved by CDIA for use of
the system.

17 Identity theft occurs when someone commits fraud by using another person’s identifying
information, such as date of birth, social security number, or credit account numbers. The fraud could
include applying for or using credit in another’s name, obtaining bank loans, employment, utility services
(including cell *phones), or similar illegal conduct in the “true name” identity of the consumer whose
information was misappropriated.

6
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awareness of credit reports was low due in part to the fact that users of reports were contractually
prohibited by credit bureaus from disclosing the reports to consumers.'® Even if a consumer
could learn what was in his or her credit report, there was no way for the consumer to challenge
erroneous information.

In response to rising concerns about the consumer reporting system, and recognizing its
importance to business and consumers, Congress held hearings that resulted in passage of the
FCRA to provide a framework for the industry and to secure protections for consumers. In
enacting the FCRA, Congress specifically recognized that consumer credit “is dependent upon
fair and accurate credit reporting.”™

The 1970 FCRA imposed duties primarily on consumer reporting agencies, with very
limited requirements on those that use credit reports, and no provisions aimed at those who
furnished information to the reporting agencies.

The consumer reporting industry and the consumer credit economy changed tremendously
n the decades following the enactment of the FCRA. The computerization of credit histories
into vast databases accelerated markedly. The industry further consolidated, eventually
comprising three major credit bureau repositories that maintain large, automated databases of

consumer information, and a limited number of other agencies.”® Logistical challenges

18 Congress was especially concemed about this lack of awareness in the context of
“investigative consumer reports” — reports on a consumer’s character, general reputation, personal
characteristics, or mode of living, obtained through personal interviews with neighbors, friends, or
associates of the consumer - and thus provided special notice and disclosure requirements, together with
other provisions, for investigative reports. Section 606 of the FCRA; 15 U.8.C. § 1681d.

' Section 602(a)(1), the Congressional findings and statement of purpose for the FCRA. 15
US.C. § 1681(a)(1).

At present, the three largest bureaus are Trans Union, Experian (formerly owned by TRW),
and Equifax. Although some local bureaus still remain, most are affiliated in some fashion with one of
the “big three” repositories. The industry has also witnessed the emergence of companies that collect

7
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associated with increased computerization and further changes in the industry led to an increase
in complaints about mixed files — inclusion in a single file of information belonging to two or
more different individuals — and other consumer report inaccuracies. More generally, the
American public has become increasingly aware of privacy issues related to personal
information.

In 1996, after several years of legislative consideration, Congress passed significant
amendments to the FCRA. The amendments built on the core elements of the original FCRA
and provided added protections to consumers in several key areas. The amendments also
permitted greater sharing of consumer report information by affiliated companies under certain
conditions,” and granted more flexibility to creditors and insurers in making prescreened offers,
i.e., obtaining lists of consumers based on consumer report information, in order to make offers

of credit or insurance to consumers who the offeror deems qualified.” Let me briefly review

and report specialized information such as check writing histories, rental records, and employment
applications. The 1990's saw the growth of “resellers,” consumer reporting agencies that purchase
consumer information from one or more of the major repositories and then resell it, usually after re-
formatting, categorizing, or otherwise treating the information. All of these entities are covered by the
FCRA.

2 Section 603(A)N2)(A)(ii) exempts from the FCRA communication of information among
affiliates, if it is clearly and conspicuously disclosed to the consumer that the information may be
communicated and the consumer is given the opportunity to opt out of such information sharing. 15
U.S.C. § 1681a(d)(2)(A)(iii).

2 Prescreened offers, which are discussed in more detail below, are unsolicited “firm offers” of
credit or insurance that are based on information from consumer reports. Generally they take the form of
lists of consumers to whom credit grantors make offers of credit ~ the most obvious example is mailed
promotions of credit cards. These lists are assembled by credit bureaus based on criteria set by the credit
grantor; the bureau screens its consumer files (except those that have opted out of prescreened offers) for
all consumers who meet the creditor’s criteria. Generally speaking, the FCRA requires that all
consumers who survive the prescreen must receive a “firm offer” of credit. Prescreened lists are thus an
exception to the general rule that credit reports can be furnished only when a consumer initiates a
transaction or has a preexisting relationship with the creditor seeking a copy of the report. See H. Rep.
103-486, 103rd Cong., 2nd Sess., 32-33 (1994).

8
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some of the important elements of the FCRA as it stands today, thirty-three years after its original
passage.

B. Key FCRA Provisions

As 1 discussed earlier, the FCRA establishes a framework that enables businesses to
engage in the information exchanges necessary for the proper functioning of the credit markets.
At the same time, it provides corresponding consumer protections in two vital areas - privacy
and accuracy. It is important to keep in mind that, notwithstanding its title, the Fair Credit
Reporting Act has always covered more than what are conventionally termed “credit reports.” It
applies generally to any information collected and used for the purpose of evaluating consumers’
eligibility for products and services that they want. Thus, the FCRA has always applied to
insurance, employment, and other non-credit consumer transactions.”? The focus here will be on
credit reporting, but the same basic regulatory structure applies to all consumer reports.

1. Privacy

As recognized by Congress in its initial passage of the FCRA, the confidentiality of

consumer report information is a fundamental principle underlying the statute.”
a. Permissible purposes
The FCRA is designed to protect consumer privacy in a number of ways. Primarily, it

limits distribution of credit reports to those with specific, statutorily-defined “permissible

2 “1t is the purpose of this title to require that consumer reporting agencies adopt reasonable
procedures for meeting the needs of commerce for consumer credit, personnel, insurance, and other
information...” Section 602(b) of the FCRA; 15 U.S.C. § 1681(b).

2% The congressional findings note the “...need to insure that consumer reporting agencies
exercise their grave responsibilities with fairness, impartiality, and a respect for the consumer’s right to
privacy.” Section 602(a)}(4); 15 U.S.C. § 1681(a)(4). Under the “reasonable procedures” portion of the
statement of purpose for the FCRA, Congress noted the importance of the “confidentiality” of consumer
report information. Section 602(b); 15 U.S.C. § 1681(b).

9
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purposes.”® Generally, reports may be provided for the purposes of making decisions involving
credit, insurance, or employment.” Consumer reporting agencies may also provide reports to
persons who have a “legitimate business need” for the information.”’ Under the FCRA,
government agencies are treated like other parties — that is, they must have a permissible purpose
to obtain a credit report.”® The written instructions of the consumer may also provide a
permissible purpose for a consumer reporting agency to furnish a credit report.”” Under the
FCRA, target marketing ~ making unsolicited mailings or telephone calls to consumers based on

information from a credit report — is generally not a permissible purpose.® Ina 1992

% What constitutes a “consumer report” is a matter of statutory definition (Section 603(d); 15
U.S.C. § 1681a(d)) and case law. Among other considerations, to constitute a consumer report,
information must be collected or used for “eligibility” purposes. That is, the data must not only “bear
on” a characteristic of the consumer (such as credit worthiness, credit capacity, character, general
reputation, or mode of living), it must also be used in deternunations to grant or deny credit, issue
nsurance, make employment decisions, or make other determinations regarding permissible purposes.
Trans Union Corp. v. FTC, 81 F.3d 228, 234 (D.C. Cir. 1996).

% Section 604(a)(3); 15 U.S.C. § 1681b(a)(3). Credit reports may also be furnished for certain
on-going account-monitoring and collection purposes.

215 U.S.C. § 1681b(a)(3)(F). See also Note 33, infra, and text accompanying.

2 Under Section 608 of the FCRA, government entities may obtain limited identifying
information (name, address, employer) without a “permissible purpose.” 15 U.S.C. § 1681f. The FCRA
additionally now contains express provisions on government use of consumer reports for
counterintelligence and counter-terrorism. Sections 625 and 626, respectively; 15 U.S.C. §§ 1681y,
1681v.

¥ Other permissible purposes specified in the FCRA include (1) in response to an order of a
court or a Federal grand jury subpoena; (2) in connection with a determination of the consumer’s
eligibility for a license or other benefit granted by a governmental instrumentality required by law to
consider an applicant’s financial responsibility or status; and (3) in response to a request by the head of a
state or local child support enforcement agency if the person making the request certifies to the credit
bureau that certain conditions are met (and in certain other child support circumstances). Section 604(a);
15 U.8.C. § 1681b(a).

3 prescreening, discussed more fully below at notes 35-41 and accompanying text, is a form of
target marketing for firm offers of credit or insurance, for which the FCRA now provides an explicit
permissible purpose keyed to adherence to statutory procedures, including affording consumers the
opportunity to opt out of future prescreened solicitations. See also note 22, supra.

10
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Commission action to enforce the FCRA against a consumer reporting agency that sold target
marketing lists assembled using consumer report information, the court of appeals held that “...a
major purpose of the Act is the privacy of a consumer’s credit-related data.”™' If consumer
information is “so sensitive as to rise to the level of a consumer report,” then it must “...be kept
private except under circumstances in which the consumer could be expected to wish otherwise
or, by entering into some relationship with a business, could be said to implicitly waive the Act’s
privacy to help further that relationship.”

The 1996 amendments added provisions that reflected Congress” awareness of increased
public concern about the privacy of personal information. For example, Congress added, for the
first time, an express provision stating that the “legitimate business need” permissible purpose
requires that the transaction be “initiated by the consumer.”™ Congress also added express
language prohibiting any person from obtaining a consumer report without a permissible

purpose.*

3 Trans Union Corp. v. FIC, 81 F.3d 228, 234 (D.C. Cir. 1996). The Trans Union case has a

long history. The Commission issued an administrative complaint in 1992, and a Commission
administrative law judge (“ALJ”) granted summary judgment to complaint counsel, and was affirmed by
the full Commission. 118 F.T.C. 821 (1994). On appeal, the case was remanded back to the ALJ for a
trial. Trans Union Corp. v. FTC, 81 F.3d 228 (D.C. Cir. 1996). After a trial, the ALJ issued another
decision in the Commission’s favor, which was affirmed by the full Commission. ____F.T.C. ___
(2000). This decision was affirmed by the U.S. Court of Appeals for the D.C. Circuit, and certiorari was
denied by the Supreme Court. Trans Union Corp. v. FTC, 245 F.3d 809, reh. denied 267 F.3d 1138
(D.C. Cir. 2001), cert. denied, 122 S. Ct. 2386 (June 10, 2002).

32 1d

# Section 604()(3)}FXi); 15 U.S.C. 1681b{a)(3XF)(i). The review of an account “to determine
whether the consumer continues to meet the terms of the account” supplies the other “legitimate business
need” of this permissible purpose. Section 604(a)(3)XF)(i1); 15 U.S.C. 1681b(a)(3XF)(ii).

3 The 1970 FCRA prohibited consumer reporting agencies from firnishing consumer reports to
those who do not have a permissible purpose, but there was no analogous provision aimed at those who
obtained consumer reports (with the exception of a criminal provision imposed on those who obtained
information on a consumer “under false pretenses.” Section 619, 15 U.S.C. § 1681q).
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b. Consumer right to opt out of prescreening.

The 1996 amendments also added an express permissible purpose for prescreening. As
noted above, prescreened offers are unsolicited offers of credit or insurance that are made
(typically in mass mailings) to consumers who were selected for the offer based on information
in their credit reports. Prior to the 1996 amendments, the FCRA did not specifically address the
use of consumer reports for such unsolicited offers. The Commission, however, had issued an
interpretation of the FCRA in 1973 that permitted the use of consumer reports by creditors for
unsolicited offers of credit if creditors followed guidelines set forth in the Commission’s
interpretation.”* Those guidelines required every consumer on any list resulting from the use of
consumer reports to receive a firm offer of credit — i.e., the offer must be unconditional; all the
consumer had to do to receive the credit was to accept the offer.

In the 1996 amendments, Congress added a number of provisions to the FCRA to provide
an explicit statutory framework for prescreening.® The legislative process leading to the 1996

amendments included an extensive consideration of prescreening issues. Congress ultimately

¥ 16 C.F.R. § 600.5 (withdrawn in 1990 when the Commission Commentary was published; see
notes 52-53, infra). The Commission’s rationale for permitting prescreening was that the minimal
invasion of consumer privacy involved in prescreening was offset by the fact that every consumer
received an offer of credit. The four banking regulatory agencies also interpreted the FCRA to sanction
prescreening for the entities under their jurisdiction.

3 Sections 603(7); 604(c) and (e); and 615(d); 15 U.S.C. §§ 1681a(l), 1681b(c) and (e), and
1681m(d), respectively. “Firm offer of credit or insurance,” the term used by Congress for what is
commonly known as “prescreening,” is defined in Section 603(/), which also contains much of the
operable language governing prescreening. The permissible purpose is set out in Section 604(c) and the
opt-out scheme is contained in Section 604(e). Section 615(d) recites the disclosures required of those
who use consumer reports to make prescreened offers. See H. Rep. 103-486, 103rd Cong., 2nd Sess., 32
(1994)(“The bill permits a consumner reporting agency to furnish limited information, commonly referred
to as a prescreened list, in connection with such transactions only if the transaction consists of a ‘firm
offer of credit,” the consumer reporting agency has established a notification system whereby consumers
can opt out to have their names excluded from consideration from such offers of credit, and the consumer
has not elected to be so excluded. Under the bill, a pre-screened list, furnished by a consumer reporting
agency in connection with a credit transaction that is not initiated by the consumer, may contain only
certain types of information.”). .

12
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chose to permit prescreening for both credit and insurance purposes, and to permit certain
postscreening’’ to protect the safety and soundness of the financial industry.

At the same time, Congress provided an important mechanism for consumers to
safeguard their privacy. Every written prescreened offer must provide notice of the consumer’s
right to “opt out” of future prescreen lists.”® Credit bureaus must have a system, including a toll-

L}?

free telephone number, that consumers can use to opt out,” and they cannot include consumers

who opt out on any subsequent prescreened list.*

The FCRA requires nationwide bureaus to
maintain an opt-out notification system, so that a notification by a consumer to one bureau is

sufficient to have the consumer excluded from prescreened offers at all of the bureaus.*!

7 Section 603(/) limits permissible postscreening to verifying that consumers continue to meet
the criteria used in the prescreening and to verify any application information (such as income or
employment) that is used in the process of granting credit or insurance. Credit grantors are also
permitted to require that consumers furnish collateral so long as the collateral requirement is established
before the prescreening is conducted and is disclosed to the consumer in the solicitation that results from
the prescreening. 15 U.S.C. § 1681a(l). See also H. Rep. 103-486, 103rd Cong., 2nd Sess., 33
(1994)(“The Committee recognizes that the furnishing of consumer reports for such credit solicitation is
an exception to the general rule in Section 604(a)(3)(A) that consumer reports may be furnished by
consumer reporting agencies only for credit transactions that are initiated by the consumer.
Consequently, the Committee has established a special rule which permits the furnishing of consumer
reports by a consumer reporting agency for credit transactions not initiated by the consumer, but only if
the agency complies with strict limitations to ensure privacy protections for consumers. This special rule
is a liberalization of an FTC interpretation of the FCRA.”).

38 Section 615(d) requires that written prescreen offers make a clear and conspicuous statement
that (i) information in the consumer’s credit report was used in the prescreen; (if) the consumer was
selected because the consurner met criteria for credit worthiness or insurability; (iii) the credit or
insurance may not be extended if, after the consumer responds to the offer, the consumer does not
continue to meet the criteria used to select the consumer for the offer; (iv) the consumer has the right to
opt out of further unsolicited offers; and (v) the methods by which the consumer can notify the credit
bureau of a decision to optout. 15 U.S.C. § 1681m(d).

3 Section 604(e)(5); 15 U.S.C. § 1681b(e)(5).

4 Section 604(c)(1)(B)(iii); 15 U.S.C. § 1681b(c) D(B)(iii).

¥ Section 604(d)(6); 15 U.S.C. § 1681b(d)}(6). The opt-out is effective for two years if
conveyed by telephone, or permanently (unless revoked) if conveyed in writing. Section 604(d){4)(B);

15 U.S.C. § 1681b(d)}4)(B).
13



136

2. Accuracy

Credit report accuracy was, and remains, a core goal of the FCRA. Because even small
differences in a consumer’s credit score can influence the cost or other terms of the credit offer,
or even make the difference between getting approved or denied, accuracy of the information
underlying the score calculation is paramount. Accurate reports benefit not only consumers but
also credit grantors, who need accurate information to make optimal decisions. These
considerations provide significant incentives for all parties to maintain a high level of accuracy in
consumer credit files. Congress recognized, however, that decisions based on inaccurate
information can impose potentially severe consequences to individual consumers. Consequently,
Congress enacted the FCRA accuracy protections.”

The FCRA uses two major avenues to achieve the goal of optimal accuracy. First, it
provides that consumer reporting agencies must follow “reasonable procedures to assure
maximum possible accuracy of the information” they report.® Second, the FCRA establishes
mechanisms for consumers to learn about possible errors in their credit reports and have them
corrected. The statute gives consumers both the right to know what information the credit bureau
maintains on them, and the right to dispute errors.

a. Consumer right to know.
Under Section 609 of the FCRA, consumers have a right to know all information in their

files (except risk scores) upon request and proper identification. They also have the right to learn

2 Section 602(a)(1) of the FCRA, Congressional findings and statement of purpose, notes that
“Inaccurate credit reports directly impair the efficiency of the banking system....” 15U.8.C. §
1681(a)(1).

4 By its terms therefore (“reasonable procedures...maximum possible accuracy”), the statute
itself recognizes that absolute accuracy is impossible. Section 607(b); 15 U.S.C. § 1681e(b). Pragmatic
consideration of the large volume of data that credit bureaus must store and process also bears on this
issue. See notes 2, 5, 6, 10 and 15, supra, and text accompanying.
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the identity of all recipients of their report for the last year (two years in employment cases).* In
addition, the consumer’s right to learn about and dispute inaccuracies is facilitated by the
FCRA’s “adverse action” notice requirements. Adverse action notices — sometimes called
“Section 615 notices” — are a key mechanism for maintaining accuracy. Since 1970, the FCRA
has required that when credit is denied based even in part on a consumer report (or, in some
cases, when the consumer is offered less-advantageous terms than would be the case in the
absence of the consumer report information), the creditor must notify the consumer and provide
certain key information, including (1) the identity of the consumer reporting agency from which
the creditor obtained the report; (2) the right to obtain a free copy of the report; and (3) the right
to dispute the accuracy of information in the report.”

Under the 1970 FCRA, adverse action notices were required only when consumer reports
were used for credit, insurance, or certain employment purposes. In the 1996 amendments,
Congress broadened the circumstances under which adverse action notices are required in
connection with insurance and employment decisions. It also required notices of adverse action
when consumer reports are used in other situations, such as opening savings or checking ac-

counts, apartment rentals, and retail purchases by check.*

“15U.8.C. § 1681g.

% Section 612 provides that consumer reporting agencies must make free disclosure if a
consumer makes a request within 60 days of receipt of an adverse action notice, and may charge a
maximum of $8 in other cases. 15 U.5.C. § 1681j. The Commission is charged in the FCRA with
modifying the maximum amount, based proportionally on changes in the Consumer Price Index. The
latest annual finding on the matter raised the maximum allowable charge to $ 9. 67 Fed. Reg. 77282

(Dec. 17, 2002); see also http://www fic.pov/opa/2002/12/fyi0265 htm.

% In the original FCRA, adverse action notices were required only when “credit or insurance...or
employment...is denied or the charge for such credit or insurance is increased....” After changes enacted
in the 1996 amendments, adverse action for purposes of credit transactions is tied to the interpretation of
“adverse action” in the Equal Credit Opportunity Act. For use of consumer reports in insurance, the
scope of “adverse action” was expanded to include “a denial or cancellation of, an increase in any charge
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The Commission believes that the “self-help” mechanism embodied in the FCRA’s
scheme of adverse action notices and the right to dispute is a critical component in the effort to
maximize the accuracy of consumer reports. Consumers are most likely to recognize the errors
in their credit history and are more highly motivated to raise their concemns once they know that
an adverse action was based on their credit report. The Commission has given high priority to
assuring compliance with this provision.”’

b. Consumer dispute rights

The consumer initiates a dispute by notifying the consumer reporting agency of an error
in the completeness or accuracy of any item of information contained in the file. The consumer
reporting agency must reinvestigate the dispute, generally within 30 days, record the current
status of the information and delete it if it is found to be inaccurate or unverifiable. The
consumer reporting agency is required to provide “all relevant information” to the original
furnisher of the disputed information, to help ensure that the furnisher fully investigates the
dispute. The agency must report the results of the investigation to the consumer. If'the
investigation does not resolve the dispute, the consumer may file a statement with his or her
version of the facts, which must then be furnished with the credit report.

For the first time, the 1996 amendments imposed certain accuracy and reinvestigation

duties on furnishers of information to credit bureaus. These requirements recognize that

for, or a reduction or other adverse or unfavorable change in the terms of coverage or amount of, any
insurance, existing or applied for....” Similar expansion of the scope of “adverse action” was enacted for
employment purposes (“a denial of employment or any other decision for employment purposes that
adversely affects any current or prospective employee”) and other permissible purposes. See Section
603(k); 15 U.S.C. 1681a(k).

47 See, e.g., Quicken Loans Inc,, D-9304 (April 8, 2003) at Note 67, infra, and text
accompanying.
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furnishers - the original source of the information — have a critical role to play in the overall
accuracy of consumer report information.

The 1996 amendments also sought to address the problem of recurring errors by
prohibiting consumer reporting agencies from reinserting into a consumer’s credit file
previousliy-deleted information without first obtaining a certification from the furnisher that the
information is complete and accurate, and then notifying the consumer of the reinsertion.

3. Other important FCRA provisions.

Under the FCRA, adverse items of information may, with certain exceptions, be reported
for only seven years. The 1996 amendments clarified the date from which the seven years should
be calculated.

The 1996 amendments expanded the obligations of certain users of consumer reports. In
the employment context, these changes were quite significant; they include requirements that an
employer obtain the consent of a job applicant or current employee before obtaining a consumer
report and, before taking adverse action based on the report, provide a copy of it to the

individual . ®

* Because the new employer obligations imposed by the 1996 amendments apply also to
investigative consumer reports and Congress removed a prior exemption for use of investigative reports
in certain employment circumstances, employers may encounter difficulties when using ontside entities
to assist by preparing reports based on interviews in investigations of alleged workplace misconduct.
Concerns arose because such investigations might be hampered by FCRA obligations, such as the
requirement that an employer obtain the authorization of an employee before obtaining a consumer
report, and the requirement that the employee be provided a copy of the report before the employer can
take adverse action. Several Congressional proposals to amend the FCRA to meet the workplace
investigation concems have been introduced. In 2000, the Comrmission commented (see
hitp://www.ftc.gov/0s/2000/03/ltrpitofskysessions.htm) and testified with respect to one such proposal
(see http://www.fic.gov/0s/2000/05/fcratestimony htm). The Commission remains of the opinion that a
legislative remedy of the type endorsed by the Conumnission in 2000 is the most appropriate response to
these concerns.

17
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The 1996 amendments also made changes in the relationship between the FCRA and state
laws. As originally enacted in 1970, the FCRA provided that the federal statute did not exempt
persons from complying with state laws “with respect to the collection, distribution, or use of any
information on consumers, except to the extent that those laws are inconsistent” with the FCRA.
The 1996 amendments retained this language, but significantly modified the provision to preempt
state laws in certain specified areas covered by the amended FCRA.®

Section 624 of the FCRA (“Rélation to State Laws”) now provides that no state laws may
be imposed in the areas of (1) prescreening (including the definition of the term “firm offer of
credit or insurance” and the disclosures which must be made in connection with prescreened
offers), (ii) the time within which a consumer reporting agency must complete its investigation of
disputed information, (iii) the adverse action notice requirements of Section 615, (iv) the
obsolescence limitations and other provisions of Section 605, (v) furnisher obligations under
Section 623, (vi) the consumer summary of rights required by Section 609(c) to be provided by
consumer reporting agencies to consumers who obtain disclosure of their files, and (vii)
information sharing by affiliates.® The specific preemptions are qualified in a number of
respects, including specifying particular pre-existing state enactments to which the preemptions

do not apply.” The primary proviso with respect to the preempted provisions, however, is that

* Thus, both before and after the 1996 preemptions, states were free to legislate in areas covered
by the FCRA but not specifically preempted. See, e.g., Colo. Rev. Stat. § 12-14.3-104 (providing for free
annual credit reports).

50 Section 624(b); 15 U.S.C. § 1681t(b).

5! Section 624(d); 15 U.S.C. § 1681t(d). There is, moreover, a blanket “grandfathering” of state
faws relating to the obsolescence limits of Section 605, Section 624(b)(1){(E); 15U.8.C. §
1681t(b)(1)(E). An example is N.Y. Gen. Bus. L. § 380-j(D)(1)(ii)(paid judgments may not be reported
for more than five years).
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after January 1, 2004, states may enact laws that (i) are specifically intended to supplement the
FCRA, and (ii) give greater protection to consumers than is provided under the FCRA.

Finally, other significant additions of the 1996 amendments include authorizing states to
enforce the FCRA, and adding civil penalty authority for the Federal Trade Commission.
1V. FTC Interpretive Guidance and Enforcement

When it enacted the FCRA in 1970, Congress provided that the Commission would be
the principal agency to enforce the statute. To help foster understanding and ensure compliance
with the law, the Commission engaged in extensive business education and guidance, including,
in the first two decades, publishing over 350 staff opinion letters, a staff guidance handbook, and
six formal Commission interpretations.” All of this material was then brought together in the
Commission’s 1990 Commentary on the FCRA.® The Commentary was well received and has
served as a valuable explanatory and enforcement guide to industry and other affected parties. It
also has assisted the staffs of the Commission and other regulatory agencies in interpreting the
Act efficiently and consistently.

After the 1996 amendments, the Commission intensified its long-standing program of

consumer and industry education.”® In view of the extension of enforcement authority to the

32 The interpretations were published at 16 C.F.R. § 600 and were withdrawn when the
Commuission published the 1990 Commentary.

33 55 Fed. Reg. 18804 (May 4, 1990). The 1990 Commentary was the culmination of a proposal
published in August 1988 and the Commission’s review of over 100 submissions it received in response
10 its request for public comments on that proposal. 53 Fed. Reg. 29696 (August 8, 1988).

% The Commission also drafted and published language for the three notices required by the
1996 amendments to be distributed by credit bureaus: (1) a notice to consumer report users of their
FCRA responsibilities; (2) a notice to fumishers explaining their new obligations; and (3) a notice to
consumers, describing their FCRA rights, which must be included with any credit report requested by the
consumer. The Commission believes that Congress’ aim in requiring these notices has been achieved —
the notices seem to be effective in conveying to consumers and businesses their rights and obligations
under the Act.
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states, the Commission conducted a nationwide series of training sessions on the FCRA for state
officials. The Commission’s informal gunidance expanded to meet the interpretive needs
prompted by the amendments. As one result of that effort, the Commission staff published an
additional 85 opinion letters. The letters can be found on the Commission’s website, which also
features casy access to other useful FCRA information for both business and consumers.”® The
Commission and its staff maintain active participation in many industry and consumer outreach
efforts and respond daily to callers with FCRA questions.*

Current interpretive efforts at the Commission are foéused on a revision to the 1990
Commentary.”’ The passage of time generally, and the 1996 amendments specifically, have
rendered the 1990 Commentary partly obsolete. The new Commentary will draw on the staff
opinion letters that post-dated the 1990 effort, as well as other Commission enforcement and
interpretive experience.

Over the entire period of the FCRA, the Commission has engaged in extensive consumer
education.”® The Commission continues to regard consumer education as particularly vital to the
FCRA because the statute contains self-enforcing elements, such as the right to dispute

inaccurate or incomplete information.

% See, e.g., the Commission’s FCRA “home page,” http://www.f{tc.gov/os/statutes/fcrajump.hitm,
and plain-English consumer information, hitp//www.ftc.gov/bep/conline/edcams/fera/index.html.

% To achieve compliance, the Commission has also periodically worked with industry and seif-
regulatory groups where appropriate.

57 See Commission press release at http://www.fic.gov/opa/2003/01/£yi0302.htm, and “Notice of
intent to request public comments™ at http:/www.fic.gov/0s/2003/01/16¢fr] finhtm.

38 Over the past seven years, 3.9 million of the five most popular FCRA brochures were
distributed by the Commission. The information is duplicated on the Commission’s web site, where the
same brochures have registered over 1.6 million visits during the past five years. FCRA brochures such
as “Building a Better Credit Record,” “How to Dispute Credit Report Errors,” and “Fair Credit
Reporting” have each been distributed in numbers exceeding 100,000 per year over the past five years.
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The Commission has also brought a number of formal actions to enforce the FCRA.
These actions have included cases to ensure (1) compliance with the adverse action notice
requirements on the part of creditors®® and employers;®® (2) compliance with privacy and
accuracy requirements by the major nationwide credit bureaus;® (3) compliance by resellers of
consumer reports (agencies that purchase consumer reports from the major bureaus and resell

them);* as well as cases addressing a number of other FCRA issues.”

b Hospital & Health Services Credit Union, 104 F.T.C. 589 (1984); Associated Dry Goods, 105
F.T.C. 310 (1985); Wright-Patt Credit Union, 106 F.T.C. 354 (1985); Federated Department Stores, 106
F.T.C. 615 (1985); Winkleman Stores, Civ. No. C 85-2214 (N.D. Ohio 1985); Strawbridge and Clothier,
Civ. No. 85-6855 (E.D. Pa. 1985); Green Tree Acceptance, Civ. No. CA 4 86 469 K (M.D. Tex. 1988);
Quicken Loans Inc., D-9304 (April 8, 2003). See also, Aristar, Civ. No. C-83-0719 (S.D. Fla. 1983);
Allied Finance, Civ. No. CA3-85-1933F (N.D. Texas 1985); Norwest Financial, Civ. No. 87 06025R
(C.D. Cal. 1987); City Finance, Civ. No. 1:90-cv-246-MHS (N.D. Ga. 1990); Tower Loan of Mississippi,
Civ. No. J90-0447 (1) (S8.D. Miss. 1990); Barclay American Corp., Civ. No. C-C-91-0014-MU (N.C.
1991); Academic International, Civ. No. 91-CV-2738 (N.D. Ga. 1991); Boular, Civ. No. 97C 7274 (N.D.
111. 1997); Capital City Mortgage, Civ. No. 1:98CV00237 (D.D.C. 1998).

 Electronic Data Systems, 114 ¥.T.C. 524 (1991); Kobacker, 115 F.T.C. 13 (1992); Keystone
Carbon, 115 F.T.C. 22 (1992); McDonnell Douglas Corp., 115 F.T.C. 33 (1992); Macy’s, 115 F.T.C. 43
(1992); Marshali-Field, 116 F.T.C. 777 (1993); Bruno’s, Inc., 124 F.T.C. 126 (1997); Aldi’s, 124 F.T.C.
354 (1997); Altmeyer Home Stores, Inc., 125 F.T.C. 1295 (1998).

" Trans Union Corp., 102 F.T.C. 1109 (1983); FIC v. TRW Inc., 784 F. Supp. 362
(N.D. Tex. 1991); Trans Union Corp. 116 F.T.C. 1357 (1993)(consent settlement of prescreening
issues only in 1992 target marketing complaint; see also Trans Union Corp. v. FTC, 81 F.3d 228
(D.C. Cir. 1996) ); Equifax Credit Information Services, Inc., 130 F.T.C. 577 (1995). Each of these
“omnibus” orders differed in detail, but generally covered a variety of FCRA issues including accuracy,
disclosure, permissible purposes, and prescreening.

2 See LR.S.C., 116 F.T.C. 266 (1993); CDB Infotek, 116 F.T.C. 280 (1993); Inter-Fact, Inc., 116
F.T.C.294 (1993), W.D.LA,, 117 F.T.C. 757 (1994)(consents against resellers settling allegations of
failure to adequately insure that users had permissible purposes to obtain the reports). See also First
American Real Estate Solutions, LLC, C-3849, January 27, 1999, 1999 FTC LEXIS 137 (consent witha
reseller conceming the dispute obligations of consumer reporting agencies).

* Howard Enterprises 93 F.T.C. 909 (1979)(bad check lists); Equifax, Inc. (formerly Retail
Credit Company), 96 F.T.C. 844 (1980)(investigative consumer reports);. MIB, Inc., d/b/a Medical
Information Bureau, 101 F.T.C. 415 (1983)(prohibits a non-profit medical reporting agency from
conditioning the release of mformation to a consumer on his/her execution of a waiver of claims against
the firm; requiring timely reinvestigations of disputed information; contact, when possible, the source(s)
of disputed information or other persons identified by the consumer who may possess information
relevant to the challenged data and modify its files accordingly).
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The Commission’s enforcement efforts since 1996 have focused on the new requirements
added by the amendments. For example, the amendments added a requirement that the
nationwide credit bureaus have “personnel accessible” at toll-free numbers printed on a
consumer’s credit report.” The Commission settled cases against the three major repositories
charging that they failed to have adequate personnel available to answer FCRA-mandated toli-
free telephone numbers, The orders required the repositories to (1) maintain adequate personnel;
(2) establish auditing requirements to ensure future compliance, and (3) pay a total $2.5 million
in civil penalties.®® The Commission also has settled cases against furnishers of information to
consumer reporting agencies alleging that they reported inaccurate dates for when consumers’
delinquencies had begun, with the result that adverse information remained on the consumer’

reports past the seven-year limit provided by the FCRA.*

 Section 609(c)(1) of the FCRA, 15 U.S.C. § 1681g(c)(1), requires a consumer reporting
agency that compiles and maintains files on consumers on a nationwide basis to establish a toll-free
telephone number, at which personnel are accessible to consumers during normal business hours. This
telephone number must be provided with each written disclosure of information in the consumer’s file, by
the consumer reporting agency to the consumer.

% Equifax, No. 1:00-CV-0087 (N.D. Ga. 2000); Experian, No. 3-00CV0056-L (N.D. Tex. 2000);
TransUnion, 00C 0235 (N.D. 1il. 2000).

% DC Credit Services, Inc., No. 02-5115 (C.D. Cal. 2002)(furnishing information to a consurner
reporting agency knowing or consciously avoiding knowing that the information is inaccurate, failure to
notify consumer reporting agencies when previously-reported information is found to be inaccurate and
to provide corrections, failure to provide accurate delinquency dates, failure to report accounts as
“disputed” to consumer reporting agencies; $300,000 civil penalty); Performance Capital Management,
Inc., 2:01cv1047 (C.D. Cal. 2000)(providing inaccurate delinquency dates, failure to properly investigate
disputes, failure to report accounts as “disputed” to consumer reporting agencies; $2 million civil

penalty).

22



145

Recently, the Commission settled an action against an Internet mortgage lender that failed
to give adverse action notices to consumers who did not qualify for online pre-approval because
of information in their credit reports.”

The Commission staff recently conducted an investigation of fifteen landlords in five
cities across the United States. The staff found a high level of compliance with the adverse
action requirements of the FCRA.*#® To a significant degree, landlords do notify applicants when
they turn them down for rentals based on information from a consumer report. The Commission
will continue this type of compliance review in other industries, and bring law enforcement
actions as appropriate. The Commission will continue to use this combination of education
initiatives and vigorous enforcement to foster compliance with the FCRA.

V.  Current Issues: The FCRA and the Expanded Use of Consumer Reports

Based on the Commission’s experience interpreting and enforcing the FCRA, we see
several ongoing developments in the consumer reporting marketplace that may have significant
impact on consumers. First, more types of businesses are using credit reports to make decisions
in consumer transactions. For example, telephone service providers routinely use consumer
reports to make decisions on whether to provide service and what deposit requirements (if any) to
impose. Insurance companies have long considered consumer reports when underwriting

homeowners and auto insurance policies. While insurers once looked primarily at consumers’

¢ Quicken Loans Inc., Docket No. D-9304 (April 8, 2003); see also
http:/fwww fic.gov/opa/2002/12/quicken. htm.

% The Commission's January 15, 2002 press release on the investigation and resulting business
education brochure can be found at http:/www.ftc.gov/opa/2002/01/fcraguide. htm.
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claims history to determine risk of loss, it appears that they are increasingly using information
from consumers’ credit histories to make underwriting decisions,

Second, we are seeing new types of consumer credit providers and products in the
marketplace. For example, the growing use of prescreened offers for marketing credit cards has
led to the development of credit card banks that rely almost entirely on prescreened offers to
market their cards.”® Prescreening, in combination with other direct marketing and advertising,
has led to the widespread availability of credit cards with no annual fee and other attractive
benefits, and has enhanced competition.” Of course, some consumers may object to what may
seem like a flood of prescreened offers in their mail boxes, or have concerns about the increased
risk of identity theft that may occur in the same context. The 1996 Amendments fo the FCRA
allow these consumers to opt out of future offers.

Third, businesses increasingly are using consumer report data to undertake risk-based
pricing of products or services.” In many areas, the decision making of creditors and other

businesses has moved away from a simple approval or denial model, and towards using consumer

% See, e.g., Sabrina Jones and Sandra Fleishman, “One Claim Too Many? Insurance’s New
Policy: Use It and Lose It,” Washington Post, November 10, 2002, at HO1; Dan Oldenburg, “Car Insurers
Take Credit Into Account,” Washington Post, October 15, 2002, at C10; Albert Crenshaw, “Bad Credit,
Big Premiums; Insurers Using Bill-Payment History to Help Set Rates,” Washington Post, June 18, 2002,
at EO.

" See Fred H. Cate, Robert E. Litan, Michael Staten, and Peter Wallison, “Financial Privacy,
Consumer Prosperity, and the Public Good: Maintaining the Balance,” AEI-Brookings Joint Center for
Regulatory Studies, March 2003, at 11.

" See “An Overview of Consumer Data and Credit Reporting,” Federal Reserve Bulletin,
February 2003, at 72-73. See also Note 8 supra, and text accompanying.

" 1d. See also Fred H. Cate, Robert E. Litan, Michael Staten, and Peter Wallison, “Financial
Privacy, Consumer Prosperity, and the Public Good: Maintaining the Balance,” AEI-Brookings Joint
Center for Regulatory Studies, March 2003, at 12.
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report data in a more finely-calibrated evaluation of what terms to offer.” Consumers whose
credit histories warrant more favorable treatment benefit from access to products and terms that
are more tailored by risk evaluations based on their actual performance. Consumers with poorer
credit histories who in the past might have been turned down, may now qualify for credit, but on
less favorable terms commensurate with the risk. Consumers benefit from a more efficient and
competitive consumer credit market.™

Credit report scoring products are used in a variety of other contexts, including on-going
monitoring and servicing of consumer accounts that can result in adjustments in terms, such as
credit limits and finance changes. Rapid access to credit scores also permits retailers and others to
offer “inétant credit” to consumers.

Overall, developments in the consumer credit marketplace have increased consumer
choice and provided financial benefits to consumers.” The Commission believes that the growth

of the consumer credit market has also increased public awareness and interest in credit reports

and credit scores, and that the FCRA made this information more timely, accurate, and accessible.

 See, e. g, “An Overview of Consumer Data and Credit Reporting,” Federal Reserve Bulletin,
February 2003, at 70 (“{consumer report] data and the credit-scoring models derived from them have
substantially improved the overall quality of credit decisions and have reduced the costs of such decision-
making”), citing Gates, Perry and Zorn, “Automated Underwriting in Mortgage Lending: Good News for
the Underserved?” Housing Policy Debate, vol. 13, issue 2, 2002, pp. 369-91; and Barron and Staten,
“The Value of Comprehensive Credit Reports: Lessons from the U.S. Experience,” Credit Research
Center, Georgetown University, 2002,

™ Some commentators suggest that using credit score cards built with data supplied by credit
bureaus results in delinquency rates 20-30 percent lower than lending decisions based solely on
judgmental evaluation of applications for credit. See Peter McCorkell, “The Impact of Credit Scoring
and Automated Underwriting on Credit Availability,” in Thomas A. Durkin and Michael E. Staten, eds.,
The Impact of Public Policy on Consumer Credit (2002).

» See, e. g., “An Overview of Consumer Data and Credit Reporting,” Federal Reserve Bulletin,
February 2003, at 70; Fred H. Cate, Robert E. Litan, Michael Staten, and Peter Wallison, “Financial
Privacy, Consumer Prosperity, and the Public Good: Maintaining the Balance,” AEI-Brookings Joint
Center for Regulatory Studies, March 2003, passim.
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The consumer reporting system, and the obligations and protections of the FCRA, make it
possible for creditors and other businesses to have access to timely, accurate consumer data.

Any reference to the consumer reporting system should also recognize the increasing
problem of identity theft. The range, accuracy, and timeliness of information in consumer
reporting databases make them unique resources. They are therefore simultaneously a target for
identity thieves and a valuable resource for combating identity thefl. Identity theft threatens the
fair and efficient functioning of consumer credit markets by undermining the accuracy and
credibility of the information flow that supports the markets.

As I detailed recently before this Committee, the Commission is working actively to
combat identity theft in a number of areas.”™® As awareness of the FTC’s role in identity theft has
grown, businesses and organizations who have suffered compromises of personal information
have begun to contact the FTC for assistance. For example, in the cases of TriWest” and
Ford/Experian,” in which massive numbers of individuals’ personal information was taken, the
Commission provided advice on notifying those individuals and what steps they should take to
protect themselves. From these experiences, the FTC developed a business record theft response
kit that will be posted shortly on the identity theft web site. The kit includes the steps to take in
responding to an information compromise and a form letter for notifying the individuals whose
information was taken. The kit provides advice on the type of law enforcement agency to contact,

depending on the type of compromise, business contact information for the three major credit

6 See htip://financialservices house.gov/media/pdf/040303hb.pdf.

7 Adam Clymer, Officials Say Troops Risk Identity Theft Afier Burglary, N.Y. TIMES, Jan. 12,
2003, § 1 (Late Edition), at 12.

8 Kathy M. Kristof and John J. Goldman, 3 Charged in Identity Theft Case, L.A. TIMES, Nov.
6, 2002, Main News, Part 1 (Home Edition), at 1.
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reporting agencies, suggestions for setting up an internal communication protocol, information
about contacting the FTC for assistance, and a detailed explanation of what information
individuals need to know. Organizations are encouraged to print and include copies of Mentity
Theft: When Bad Things Happen to Your Good Name with the letter to individuals.

VI. Conclusion

In 1970, Congress recognized that “consumer reporting agencies have assumed a vital role
in assembling and evaluating consumer credit and other information on consumers.”” While
Congress in 1970 may not have envisioned the specific ways in which consumer report
information would facilitate the development of products and services that ultimately benefit the
Anmerican consumer, the thirty-three years since passage of the Act have fully demonstrated the
wisdom of Congress in enacting the FCRA.

The FCRA helps make possible the vitality of modern consumer credit markets. The
consumer reporting industry, furnishers, and users can all rely on the uniform framework of the
FCRA in what has become a complex, nationwide business of making consumer credit available
to a diverse, mobile American public.

The 1970 Act, along with the 1996 amendments, provide a carefully balanced framework,
making possible the benefits that result from the free, fair, and accurate flow of consumer data.
All of these benefits depend on the consumer reporting system functioning as intended. That is
why the Federal Trade Commission continues to emphasize the importance of educating
consumers and businesses, and of enforcing the law to ensure compliance by all who have a role

in making the system work.

7 Section 602(a)}(3) of the FCRA.
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Chairman Bachus, Congressman Sanders and other distinguished members of the

Financial Services Committee, the National Association of Consumer Advocates (NACA) thanks
you for inviting us to testify today in this early stage of considering changes to the Federal Fair
Credit Reporting Act.

My name is Leonard A. Bennett. I have been asked to appear before you on behalf of
NACA, its 850 plus members and the tens of thousands of consumers who we represent or on
whose behalf we litigate. I am a consumer protection attorney. I have practiced law in Virginia
since 1994, and in North Carolina since 1995. 1 obtained my undergraduate degree in Finance
from George Mason University and my law degree from the George Mason University School of
Law and Economics. 1have been asked to represent NACA today because of my litigation
experience. More than anything else, my practice is focused on the private enforcement of the
FCRA.

1 have had the opportunity to review the prepared statements of the sub-committee’s
witnesses from your May 8th hearing. I expect that you will have heard more of the same today.
The position of both the financial services industry and the credit bureaus is essentially the same
- the FCRA system is perfect and you should not allow preemption to expire. The reality is far
from these mis-truths, The Credit Reporting system remains seriously flawed and under present
trends will only get worse. And the fear of the preemption sunset is blown out of proportion and
would not jeopardize what national standards the FCRA has established.

Unlike some consumer protection statutes, the FCRA is not targeted to protect any
particular group of Americans. It protects all of us. Wealthy and those of modest means alike.
Husband and wife. Father and Son. It protects those of us in the South as much as those of you
from any other region. I practice primarily in Hampton Roads, Virginia. As a result, [ have had
the privilege to represent countless members of the United States Armed Forces. I represented
several consumers in pending cases while they proudly served our country in fraq. And whether
an enlisted or an officer, the law protects each the same. The FCRA’s protections do not know
party line or ideology. It is a unique statute for a unique problem. The law must protect our
privacy. It should help maintain the security of our information. It could help expand a
frictionless economy. And ideally it would better guarantee that those who have eamed good
credit are able to keep the fruits of their efforts and responsibility.
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Beyond the importance of the FCRA to consumers, you must also consider its benefits to
our economy and American business. In its original adoption of the FCRA, Congress found that
“the banking system is dependent upon fair and accurate credit reporting. Inaccurate credit
reports directly impair the efficiency of the banking system, and unfair credit reporting methods
undermine the public confidence which is essential to the continued functioning of the banking
system.” 15 U.S.C. Section 1681(a)(1). In considering the 1996 Amendments to the Act,
Representative Kennedy explained, "[i]f these reports are not accurate, or if they are distributed
without a legitimate purpose, then our whole society suffers. Consumers may be unfairly
deprived of credit, employment, and their privacy. And businesses may lose out on the
opportunity to gain new customers.” 140 Cong. Rec. H9809, September 27, 1994. These
insights are still true today. Accurate information is critical for a functioning economy. Tama
believer in the free market system. The more accurate the information, the better the decisions
made by our economy’s actors. One of the principals I was taught in my undergraduate years
studying the stock and investment markets is a concept titled “the efficient market hypothesis.”
The idea is that the investment markets will be fluid and frictionless only if perfect and equal
information is available to all market participants. The same may be said for the consumer credit
markets. Businesses need more accurate and complete information with which to make better
lending decisions. Whether for the financing of an automobile, a home, or a department store
purchase, sellers and lenders need access to accurate credit information so that they may transact
business safely and with lower risk. These include large consumer lenders such as the credit
card industry or mortgage lenders. But, it also includes more modest-sized businesses without
the large margins for error available to institutional creditors. Credit file inaccuracies are
damaging to businesses in both directions. Inaccurate credit reports may misstate the quality of a
consumer’s credit in a manner which could cause a potential seller or lender to inappropriately
extend credit. The rise in consumer bankruptcies is one of the results of this false positive. On
the other side of the coin, inaccurate derogatory information will keep businesses from selling
and financing goods and services to consumers with otherwise excellent credit. The growing
flaws in the credit system are endangering American businesses in both ways. Credit risks are
inappropriately getting credit, while responsible consumers are often saddled with inaccurate
derogatory histories that keep them from doing the same. The irony of the credit industry’s

opposition to FCRA improvement is the fact that the industry stands to gain as much as any other
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participant in this debate.

You have heard or will hear from countless witnesses all who express the policy view of
their respective organizations or trade groups. Few if any of your witnesses will have any live
experience actually using or enforcing the statute. Throughout the history of the consumer credit
laws, attorneys such as myself have been titled “private attorneys general” by courts and
commentators. It is our role to bring private enforcement actions to ensure compliance with laws
such as the FCRA. Without these efforts, the FTC would need an army of regulators to perform
the function - a possibility an advocate of limited government such as myself could not accept.
You have now met one of the individuals who actually goes into federal court to implement the
laws that you enact. Iand other members of NACA see the flaws in the FCRA firsthand. We
face the walls and obstacles placed in the way of full enforcement by the credit bureaus and their
army of lawyers. We face the limitations and restrictions of the FCRA on a daily basis. Iwould
like to take this opportunity to better inform the sub-committee on the mechanics of the FCRA

system and some of the flaws within it.

Most of my litigation experience arose from claims of credit file inaccuracy. There are
countless ways in which my clients’ credit reports have been inaccurate. Often, my client’s
credit files were combined - partially or entirely - with those of another person. This may
happen through the criminal acts of a third-party. I am involved in a Michigan case in which an
identity thief discovered that our client, with a social security number off by one digit, had better
credit. So she began to apply for credit using our client’s social. Within no time, the credit files
at the bureaus began to show a single identity with the thief’s name as our client’s alias. Despite
multiple investigation demands, nothing was done about the problem or to keep it from
recurring. She has been forced to sue. These cases are identity thefts and they have received the
greatest notoriety. Unfortunately, they are far from the exception. The industry describes ID
Theft as a criminal law problem. But the only reason that identity theft is so prevalent and so

easy to accomplish is because of the lack of any industry safeguards to stop it.

As common in my case portfolio are those claims we describe as “merged identity” cases.
As easy as it is for an identity thief’s credit files to be combined with that of an innocent
consumer, it is even more likely to happen to persons of similar name and address or social

security number. The credit reporting industry is now almost entirely automated. Its file
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searches do not require full identifying information - either to obtain a credit report or to furnish
information to the bureau. As a result, I have been asked to help Sandra K. Brown, who had
perfect credit, when Equifax could not keep the files of Sandra M. Brown from merging. And
Mary E. Jones and Mary W. Jones, who because of their similar names and addresses had both of
their identities combined by Trans Union. Or Teresa B. Davis, who lived on the same street as
had Teresa G. Davis several years prior and had much better credit before Equifax merged the
two files. These are my cases, solely out of Newport News and Hampton, Virginia. But, there is
nothing about this problem which is unique to my community. It is happening everywhere
throughout America. And while no one consumer is truly immune from it, the problem is much
worse for consumers with common surnames, particularly those who share their name with

multiple generations.

T also see a large number of pure inaccuracy cases - those in which an individual item
within a credit report is inaccurate. These types of problems, though lacking the glamour and
intrigue of an identity theft, are far more common and just as damaging. The Consumer
Federation of America study, already made a part of the sub-committee’s record by
Representative Hinojosa on May 8, found that 1 in 10 credit scores were inaccurate. This is
because of inaccurate information within the credit files used to calculate such scores. At the
present, there are far more FCRA cases in my community than I can accept and litigate. Some
examples which repeat again and again include Mr. Jeffreys who refinanced his Bank of
America mortgage in early 2002. Within his credit report the creditor and bureaus continue to
report the account as a charge off and pending foreclosure with a full balance. This is despite the
fact that he has mailed to all parties a copy of the original note marked paid in full by the
creditor, a letter from the Bank stating as much, and a letter from his real estate attorney. Or
Linda Johnson, whose ex-husband filed bankruptcy on a credit card for which she was never
responsible. When he filed bankruptcy, MBNA added Ms. Johnson as a cardholder and would
not remove the account from her credit files until it was sued. These are only examples and they

are far more typical of these problems than not.

The FCRA, as amended, includes a system of reinvestigation which Congress had hoped
could provide a remedy by which consumers could obtain a correction of an inaccuracy within
their credit files. Unfortunately, the system does not work. Of all of the provisions within the
Act, no other is more fatally flawed than the investigation requirement. Let me first explain the
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real world mechanics of the system.

When a consumer discovers an inaccuracy within his or her credit report, they may
initiate a dispute in one of two ways - by contacting the furnisher directly or by contacting the
credit reporting agency. If the consumer contacts the furnisher directly, he does so at his own
peril. Despite the 1996 amendments, the FCRA has left the furnisher largely immune from
effective oversight. Without a private cause of action, the broad and admirable accuracy
standards of Section 1681s-2(a) are merely aspirational. The only furnisher liability under the
FCRA is under Section 1681s-2(b) and this is only triggered through a contact from the credit
reporting agencies. No FCRA case has survived even the earliest stages of litigation without the

consumer establishing that the dispute was initiated through the bureaus.

Approximately 80% of all consumer disputes received by the credit reporting agencies
are made in writing. The remaining 20% come in by telephone. Each agency has a different
process for handling these disputes, but all three use a similar system. The three bureaus
collaborated through their trade organization to automate the entire reinvestigation process using
an online computer program, E-Oscar. Upon receiving a written dispute, often in the form of a
detailed letter with documents attached, the CRA assigns the dispute to its dispute department.
The employees within the department are usually hourly employees and are minimally paid. In
the case of Equifax, things are even worse. The CRA contracts out its FCRA responsibilities to
a foreign company based in Jamaica which uses only foreign labor for its “investigations.” The
job of a CRA dispute department employee, even if titled “investigator,” is solely data entry. No
matter how detailed the written dispute, the CRA. will merely translate it into a two digit code
and, usually by automated means (ACDV), send a message to the furnisher identifying the code
its employee believes best describes the dispute. The employees of all three CRAs operate under
a quota system whereby each employee is expected to process all of the disputes of an individual
consumer in less than four minutes. Worse still, the “codes” used by both the CRAs and their
subscribers (the furnishers) are limited in number and rarely describe the actual basis for the
consumer’s dispute. For example, in two of my recent cases, both identical, consumers Van
Evans and Ray Bailey wrote dispute letters to all three bureaus. The disputes were conveyed in
great detail and explained that the consumers were not responsible for the disputed accounts and
that any signatures claimed to be theirs were forgeries. Each consumer dispute letter also

enclosed copies of handwriting exemplars such as signatures on driver’s license, military ids and
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other credit cards. Van Evans had also obtained a copy of the forged note and included it in his
dispute letter. When Equifax and Trans Union received the letters, their employees simplified
the disputes to a code and the description “not his/hers.” This was all the furnishers received. In
a deposition taken in a Pennsylvania case, Trans Union’s responsible employee explained the

CRA’s “investigation procedure.”

Q . . . [Tihe dispute investigator looks
9 at the consumer's written dispute and then
10 reduces that to a code that gets transmitted
11 to the furnisher?
12 A. Yes.
13 Q. Does the furnisher ever see the
14 consumer's written dispute?
15 A. No.
Q. Are there any instances in which the
22 dispute investigator would call the consumer
23 to find out more about the dispute?
24 A. No.

This is consistent with CRA testimony in every other case of which I am aware. The
Bureaus do not convey the full dispute or forward any of the documents to the furnishers. Asan

expected result, nearly all consumer disputes are verified against the consumers.

However, while the CRAs are the cause of many of the FCRA problems, they are not
solely responsible. Despite the 1996 Amendments, the furnishers continue to neglect or ignore
their role in the credit reporting system. It is not an unfair characterization to describe the
investigation process as a shell game wherein the CRAs and furnishers have worked in concert to
protect one another from their already minimal liabilities under the FCRA. In nearly every case
against a credit reporting agency in which I have been involved, the burean has asserted as its
defense the fact that the furnisher verified and re-reported the inaccurate information. Contrary
to the plain language of the FCRA and the unanimous judgment of the federal judiciary, the
CRAs do not believe they have any duty under the FCRA tfo independently evaluate the
documents and disputes before them. Rather, they continue to assert the position that their only

duty in conducting an investigation is to confirm that the furnisher wishes to maintain the
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disputed item. The CRAs continue to blindly mirror whatever the furnishers provide. In its
deposition, Trans Union brazenly admitted this fact on the record.

21 Q. What happens when a dispute
22 investigator gets some type of documentation,
23 other than the consumer's dispute, that comes
24 from a third party, but doesn't come from the
1 furnisher?
2 A. We wouldn't be able to act on any
3 instructions or anything in there.
4 They're not the furnisher of

ot

the information.

Trans Union’s policy is identical to that of Equifax and Experian. The CRAs simply
parrot whatever they receive from the furnisher. At the same time, the furnishers are relying
heavily on the fact that there is no private cause of action under Section 1681s-2(a) and no
standard for the furnisher investigation under Section 1681s-2(b). Nearly all institutional
furnishers have the same procedures. On January 21, 2003, I represented a consumer in a jury
trial against a furnisher in a Richmond federal court. In Johnson v. MBNA, we obtained the first
plaintiff’s verdict in the country under 15 U.S.C. Section 1681s-2(b). In pre-trial depositions and
in evidence at trial, MBNA admitted that its sole procedure for handling consumer disputes
under the FCRA was to compare the CRA data to its own summary of the account in its
computer. That itself was the subject of the consumer’s dispute. MBNA’s 12 “investigators”
were expected to perform an average of 250 investigations per eight hour day. They were never
to consult original documents and were not provided any means by which to determine if the
account summary within their computer was in fact accurate. Throughout the litigation of this
case and now on MBNA'’s appeal, the furnisher has made two arguments: 1. The furnisher duties
under Section 1681s-2(a) are not enforceable by any means and are separate and apart from the
duties under Section 1681s-2(b); and 2. There is no qualitative national standard for furnisher
compliance under the FCRA. MBNA has opposed even the imposition of a “reasonable
investigation” standard under the Act. In its Appellant’s Brief, the furnisher argued,

The words “reasonable” an rocedures are plainl
absent from Section 1681s-2. Thus %;ess did not mten to
impose upon any furnisher the duty to defend its investigation or
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records qualitatively under Section 1681s-2(b). Indeed, the
ge(f]uircments of accuracy as they relate to mere furnishers of
information are contained in Section 16815-2%& , & section which is
expressly made non-actionable by consumers like Johnson under
Section 1681s-2(c)-(d). ... If Congress had wanted to subject
furnishers to a qualitative standard, it easily could have done so.

This position, taken by MBNA, the largest credit card company in America, exposes the
distinction between the industry’s cry for Congress to maintain preemption and the reality in
which furnishers actually operate - one which still lacks any enforceable national standard.

Rather than comply with the spirit and intent of the FCRA, furnishers continue to fight its
application or ignore its accuracy objectives. Nearly every major furnisher who has been
deposed has confessed to a policy of automated investigations in which the consumer has almost
no hope of obtaining relief. The furnishers merely proofread the form from the CRA and match
it to the data within their computer’s account screen. There is no other means by which to verify
and correct a credit reporting dispute once the error has worked its way into the furnisher’s
computer account record. None of the major furnishers of which I am aware reviews original
documents or paper records. In a May 21, 2003 deposition, Capital One’s representative
confirmed this fact for her employer.

7 Q Okay. What kinds of information do your
8 ACDV operators have available to them through the
9 interface of the Odyssey system?
10 A Name, address, ECOA, pay history, cyclell date, last date
paid. Statements, action or activity
12 on the account, late fees, past-due fees, membership
13 fees, etc.
14 Q What about original application information?
15 A That, we cannot see in Unisys.
16 Q All right. Is there a reason why it is that
17 your ACDV operators do not have access to all of the
18 other systems that I mentioned, being Tandem, CHIA,
19 Retain One, Casper, Baltrax, Amdahl, Capstone, and
20 Rocky?
21 A Yeah, I'll give you the simplified answer
22 first. Based on what my associates do, which is to
23 verify the information, the -- some of the systems
24 that you mentioned there are for in-depth research; my
25 associates do not complete in-depth research.
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When questioned further as to why Capital One would never conduct “in-depth research”
of FCRA disputes, the representative explained that the furnisher’s procedures were developed in
collaboration with the three bureaus, and that this is the policy which was developed through

such involvement.

1 Q Okay, why is it that your associates do not

2 complete in-depth research?

3 A They do that because, when the -- we had

4 three bureau reps actually come to Capital One in =-- I
5 can verify this, I want to say it was like February of
6 2000 --

7 Q When you say -- let me stop you here for a

8 minute and interrupt, I'm sorry -- you say three

9 bureau reps, do you mean a rep from each of the

10 different bureaus or from combinations thereof?

11 A I'm sorry, a representative from each bureau
12 came on three separate visits, so a Trans Union rep
13 came, Experian rep, and then an Equifax rep.

14 Q Okay.

i5 A And they came to explain to my team how to

16 more properly and more accurately work accounts, the
17 cases. One of the questions that I had for them, as a
18 manager, was should we verify the accounts -- and I
19 even explained to them what my definition of verify
20 is -- which is, we pull up our system of record, in
21 this case Unisys or Beast, we look at what the bureau
22 has sent us on the ACDV. If there are any

23 discrepancies, we make sure that what the bureau has
24 mirrors exactly what we, as Capital One, have. That's
25 verifying.

1 Q That was what you described to the

2 representatives as verifying?

3 A Yes.

4 Q And what did they say in response to that?

5 A Well, I actually followed that up with, Do6 you want
us to do that, or do you want us to do things

7 such as pull statements, etc., actually do the

8 research which would involve CHIA. And in each case,

9 the bureau rep said, No, we want you to verify it. We
10 want you to make our system look like your system. So
11 that's what we've been doing.

As long as consumers remain stuck in the catch-22 of the CRA-Furnisher responsibility

dodge, the FCRA will continue to offer little relief for your constituents. The Bureaus will
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continue to issue flawed and inaccurate credit reports to the many innocent users who must rely
on same for their daily business decisions. Whether or not the industry lobby accepts this truth,
the financial services industry has far more to gain by improving the credit reporting system than

by accepting its serious flaws.

The continuing drumbeat from the other side of this issue is for extension of the FCRA’s
preemption of state credit reporting statutes. The argument that was made on May 8 and will be
repeated today is that our economy would be badly harmed if we replaced the FCRA’s “national
standards” with a patchwork of state substitutes. This argument is founded upon several false
assumptions. First, the argument assumes that the FCRA in its current form is working, It is not.
Disputes are up, identity theft is rampant, and consumer complaints to the FTC in the FCRA and
identity theft areas are overwhelming all other matters. Businesses cannot now comfortably rely
upon the credit reporting industry to produce an accurate predictor of default or bankruptcy.
Despite the efforts made in 1996, the FCRA still has failed to place and keep pressure upon
either the credit reporting agencies or the furnishers to maintain accuracy in the information they

report,

Industry's preemption argument assumes that the FCRA's "national standards" are in
competition with certain, unstated state standards. They are not. At a minimum, even with the
scheduled sunset, Section 1681t(a)'s preemption of "inconsistent” state laws will remain.
Furthermore, the FCRA establishes for furnishers a "national standard” of completeness and
accuracy. (The standard for CRAs remains "maximum possible accuracy.") I am unaware of any
state laws whose standards exceed those of the FCRA. The issue is not competing state standards
but more generous state remedies that protect consumers better than the FCRA does. Industry
ought to be forced to identify the purported "unworkable" state standards that form the
foundation of its position. If there really is a legitimate problem with competing state law
standards, NACA would join with industry and this Committee in accommodating those
concerns. Otherwise, the national standards established by the FCRA need simply to be
followed. This objective will not be furthered by adopting industry's proposed amendment.
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Good morning, Chairman Bachus and distinguished members of the
Subcommittee on Financial Institutions and Consumer Credit. Thank you for inviting me
to speak with you today on the important issue of credit reporting and how it functions
for consumers and the economy. My name is Julie Brill, and I'm an Assistant Attorney
Generatl for the State of Vermont. | have been working in the consumer protection area
for 12 years, and have specialized in credit reporting issues in Vermont. in addition, |
am co-chair of the National Association of Attorneys General Working Group on Credit .
Reporting, and co-chair of the National Association of Attorneys General Working Group
on Privacy. In these capacities, | have worked through the Natipna! Associatién of
Attorneys. General on numerous national issues relating to credit reporting and privacy,
including comments to Congress and various federal agencies.

1 would like at the outset to recognize the important role played by this
Committee in the protection of consumers’ interests with respect to credit reporting,
which has a profound effect on consumers. Credit reports are relied upon almost
universally in determining a consumer’s eligibility for credit, and are used often in
determining a consumer’s eligibility for employment, insurance, and housing. Moreovér,
credit grantors use credit reports to determine the terms on which such benefits will be
granted to consumers. In light of the critical role played by credit reporting agencies in
the economy, Congress has created a dual regulatory structure: in addition to creating
nationat baseline standards for the industry under the federal Fair Credit Reporting Act,’
Congress authorizes states to fashion state laws governing a wide variety of credit

reporting issues.

'15U.S.C. § 1681 et seq.
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In these comments, | recommend that this Committee permit this dynamic, dual

system for regulating credit reporting agencies to flourish by allowing the preemption

provisions to sunset as originally .contemplated, and by not enacting any further.

temporary or permanent provisions that would preempt the states from creating

innovative solutions to credit reporting problems.

| discuss the following topics in these comments:

1.

State Attorneys General have addressed enoﬁnous credit reporting
probléms over thé past decade in their states, including accuracy. of
infémation in credit files, inadequate investigations into credit file errors,
and the role of the credit reporting industry in creating additional problemé
for victims of identity theft.

As authorized by Congress, State legislatures have enacted innovative
state laws to address in a timely manner many of the credit reporting
problemis that Have arisen in the states.

The economies of the states that have enacted innovative state credit

- reporting laws have not been harmed by the additional state law

requirements.

The states have thus played an important and useful role as “laboratories

- of democracy,” and the innovative state requirements governing credit

reporting enlighten the national debate over appropriate credit reporting
standards.
Congress shbuld employ the same strategy with respect to credit reporting

that it has employed with respect to privacy, telecommunications,



164
telemarketing, fair credit billing and equal credit opportunity — by creating a
national baseline standard and permit states to enact laws that are more
protective of consumers.

L State Attorneys General Have Addressed Consumer Problems Relating to
Credit Reporting.

Consumers have long experienced problems with credit reports, and State
Attorneys General have long served on the front lines to handle these problems. State
Attorneys Generavl have enforced state and federal laws for over a decade, and have
promoted the adoption of innovative state laws, in an effort to protect their citizens from
problems that have arisen in the credit reporting industry.

A. The 1891 Vermont Tax Lien Debacle,

In 1991, our office began to receive calls from consumers who were unable to
refinance mortgages or obtain loans as a result of errors in their credit reports. At first
the calls appeared to be isolated to the residents of one town — Norwich, Vermont. A
Norwich doctor couldn't use his credit cards on vacation, a local jewelry store owner's
mortgage was turned down, and a professor at the nearby law school had his home
improvemnent loan delayed.? Then the calls began to come in from other Vermont
towns: Woodstock, Hartiand, Hartford and Sheffield. After investigating the probiems,
our office learned that two of the three credit reporting agencies — TRW Inc. (now

Experian) and Equifax Credit Information Services — had hired a subcontractor that

% Miller, Michael, “Bad History: Credit-Report Firms Face Greater Pressure; Ask Norwich, Vt. Why; it's
Citizens All Became Risks, In the Kind of Error That Could Lead to New Law”, Wall Street Journal, Sept.
23, 1991, A1
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misunderstood public record information on file in Vermont town clerks’ offices. As a
result, these two credit reporting agencies falsely listed hundreds of Vermont residents
as “tax dead beats:” their credit files stated that they had tax liens on their real property
for failure to pay property taxes, when in fact the consumers so identified did not have
tax liens and had paid their property taxes. This egregious error by two of the major
credit reporting agencies caused enormous disruption in the lives of hundreds of
Vermont residents.’

‘The Vermont Attorney General's Office sued one of the credit reporting agencies,
alleging that it had violated Vermont's Consumer Fraud Act and the federal Fair Credit
Reporting Act by failing to maintain reasonable procedures to assure maximum possible
accuracy -of information contained in consumer credit reports.* Ultimately, the Vermont
Attorney General resolved his concems by entering into settlehents with both TRW and
Equifax.? The settlements required the credit reporting companies to pay each eligible
consumer either $250 or the amount of damages (up to $1,000) suffered by the
consumer, as determined by an arbitrator.® According to the Wall Street Journal, these
settlements were believed to mark the first time that a company agreed to reimburse a

large group of consurmers for problems caused by credit-reporting errors.”

3 Miller, Michael, “Privacy: Rash of Errors Blemishes TRW Credit Reports,” Wall Street Journal, Oct. 14,

1991, B1.

* State of Vermont v, TRW. Inc., Docket No, $630-91WrC (Winds. Cty., Oct. 21, 1991). .

5 In the Matter of TRW. Inc., Docket N6. $-790-92 WnC (Wash. Cty., Dec. 17, 1992); In the Matter of

Equifax Credit Information Services. Inc. and National Data Retrieval, Inc. (Wash. Cty., May 21, 1993).
Consumers could also choose to opt out of the settlement in the event that their damages were greater

than $1,000.00. /d. In addition, the settlements required the credit bureaus to pay $250,000 to the State

of Vermont. See id. -

7 “Business Brief. TRW Will Pay Vermont Residents Hurt By Finn's Credit-Report Errors in 1991,” Wall

Street Journal, Dec. 23, 1991, B4.
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B. Concerns in Other States about Credit Reporting Problems.

At the same time, other State Attorneys General also were very concerned about
credit reporting errors and other problems caused by the credit reporting agencies. In
1991, the Attorneys General of six states filed suit against TRW Inc., accusing the credit
bureau of various violations of law, including: sloppy procedures that created errors in
credit files; inadequately investigating alleged inaccuracies in credit reports; and
allowing errors fo recur in credit files.®  After just a few months of litigation, TRW
entered into a consent decree with 19 states, agreeing to sweeping new procedures to
imprbve and make fairer its credit reporting practices.’ The Federal Trade Commission
entered into a similar settliement.’® Ultimately, the other two major credit bureaus —
Equifax and Trans Union — also entered into settlements regarding the accuracy of the
information in their credit files and other concerns.™

il. State Laws Are An Important Part of The Dual Requlatory System Created
by Congress to Govern The Credit Reporting Industry.

Some of the concerns regarding the practices of the credit bureaus that were
raised by the Attorneys General in these actions in the early 1990s were addressed by
Congress five years later, in the 1996 Fair Credit Reporting Act Amendments, 2 which

extensively overhauled the federal Fair Credit Reporting Act, originally enacted in

8 Miller, Michael, “Six States Sue TRW Over Credit-Reporting Practices”, Wall Street Journal, July 10,
1991, 81, '

? TRW Inc. v. Morales, Civil Action No. 3-91-1340-H (N.D. Tex. Dec. 10, 1891) (consent order). See also
Miller, Michael “TRW Agrees to Overhaul lts Credit-Reporting Business”, Wall Street Journal, Dec. 11,
1991, B1.

Y ETCv. TRW Inc., 784 F. Supp. 361 (N.D. Tex. 1991).

* Equifax Agreement of Assurances with Attorneys General of Alabama, Arkansas, California
Connecticut, Florida, 1daho, linois, Michigan, Minnesota, Missouri, Nevada, New Mexico, New York
Ohio, Pennsylvania, Texas, Utah and Washington, June 22, 1992, cited in Fair Credit Reporting, National
Consumer Law Center, App. H.2.3 (2002); in the Matter of Equifax Credit Information Services, Inc., File
No. 902-3149 (FTC 1994); Alabama, et al. v. Trans Union Corporation, Civ. Action No. 92¢-7101 (N.D. liL,,
Oct. 26, 1992).

2 pub. L. No. 105-107, 111 Stat. 2255 (Nov. 20, 1997) (hereinafter “1996 Amendments”).

6
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1970."® However, well before Congress acted to clean up the practices of the credit
réporting industry, states enacted legislation to address problems in the industry and to
provide greater consumer protections than were available under the 1970 federal law.
The states’ response to problems in the industry also was broader than the 1996
Amendments ultimately enacted by Congress, so that state fair credit reporting
enactments ailso provide greater consumer protections than currently available under
federal law. Moreover, some states have amended their crédit reporting laws to assist
victims of the growing crime of identity theft in a manner not yet addressed by
Congress. Thus the dual regulatory system governing credit reporting has-provided
significant benefits to consumers in this important economic arena.

A.  Congress Recognizes The Importance of State Laws In Addressing Credit
Reporting Problems. '

Recognizing the essential role played by the numerous and varied state laws in
the Nation’s dual regulatory scheme for credit reporting, Congress did not subject the
majority of these laws to pfeemption.” Réther, Congress de’(erminéd that only seven
limited areas required preemptive standards: prescreening and “firm offers of credit”
offered pursuant to the prescreening process; time periods for taking action required
when a consumer disputes accuracy of a report; duties of a person who takes an
adverse action based on a credit report; information contained in a credit report; ‘
responsibilities of furnishers of information to credit reporting agencies; sharing of
information among affiliates; and the form and content of information required to be

disclosed to consumers under federal law.”® Even then, Congress decided that certain

315 U,6.C. §1681; 84 Stat. 1136; Public Law 91-508 {Oct. 26, 1970).
15 1.8.C. §1681H(a).
515 U.S.C. §16811(b) and (c).
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state laws regarding some of these seven issues that were in existence at the time of
the 1996 amendments should be exempt from preemption.’e In addition, Congress
specifically did not preempt any settlements between the credit reporting agencies and
any State Attorney General that was in existence prior to the effective date of the 1996
Amendments.'” Finally, Congress determined that preemption in these seven areas
would expire on January 1, 2004.'

The numerous and varied states laws that are allowed under Congress's dual
regulatory scheme in the credit reporting arena are worthy of detailed examination.

B. Vermont State Laws.

The Vermont Legislature acted very quickly to address the credit reporting
problems that came to light as a result of the 1991 debacle. In 1992, the Vermont
Legislature enacted the Vermont Fair Credit Reporting Act.' This state law containsr
several important consumer protection provisions designed to address the credit
reporting problerhs that arose the year before:

» Free Credit Reports. Vermont's Fair Credit Reporting Act requires credit
reporting agencies to provide Vermont consumers with a free copy of their
credit report once every 12 months upon request.?®

s - Liguidated Damages. Vermont's FCRA allows a consumer, or the

Attorney General acting on the consumer’s behalf, to recover the
consumer’s actual damages, or $100.00, whichever is more, in the event

%15U.8.C. §§1681t(b)(1)(B) (time periods for taking action required when a consumer disputes
accuracy of a report); 16814(b)(1)}(E) {information contained in a credit report); 168 14(b)}{1){F)
(Massachusetts and California laws relating to responsibilities of furnishers of information to credit
reporting agencies); 1681t(b)(2) (Vermont law relating to affiliate sharing of information)

715 U.S.C. §1681t(d)(1). This includes the multistate settiements with TRW, Equifax and Trans Union
described above in nn. 9 and 11, supra, and accompanying text, and the settiements with the Vermont
Attorney General's Office described in n.5, supra, and n.29, infra, and accompanying text.

¥ 15 U.8.C. §1681t(d)(2). :

g V.S A §2480a ef seq.; Act No. 246, 1991 (Adj. Sess.).

29V.S.A. §2480c(a)1).
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that a credit reporting agency violates the state law, or in the event that a
financial institution or other person “willfully” violates the state jaw.?!

+ Consumer Consent Required. For credit transactions entered into after
January 1, 1993, users of credit reports must obtain the consent of the
consumer prior to reviewing his or her credit report.?? Credit information
obtained for purposes of providing prescreened credit offers are-exempt
from this consent requirement.

« Affiliate Sharing of Credit Reports Included in Consent Requirement.
Vermont's consumer consent requirement applies with equal force to
credit reports shared among affiliates. Congress specifically exempted
Vermont's consent provision from the federal FCRA’s provision
preempting states from enacting laws with respect to the exchange of
information among affiliates.?* As a result, a financial institution that
obtains a credit report from a Vermont consumer, after obtaining his or her
consent, may not share the credit report with the institution's affiliates '
unless the consumer consents to such sharing with the affiliate.

+ Reasonable Procedures to Assure Maximum Possible Compliande with
Consent Provision. Vermont’s law requires credit reporting agencies to
adopt reasonable procedures to assure maximum possible compliance
with Vermont's consent provision among credit report users.2®

« Credit Reports Accessible by Telephone. Vermont's law requires credit
reporting agencies to publish their phone numbers in each telephone
directory.?® The agencies must make disclosures to consumers, including
the once-a-year free report, available through these published telephone
numbers. %’

» Notification to Consumers of Additional Rights Under State Law.
Vermont's law requires credit reporting agencies to disclose to Vermont
consumers their additional rights under Vermont law each time a
disclosure is required under federal law.2®

The Vermont Legislature determined that these additional provisions are

necessary to ensure that credit reports are accurate and are used in an appropriate

1 gV .S.A. § 2480f(b).

2 9V.5.A §2480e(a)(2).
2 9V.S.A. §2480e(c)(2).
15 U.8.C. § 1681t(b)(2).
% gV.S.A § 2480e(b).

% gV.S.A. § 2480b(b).

77 d; see also Vermont CF Rule 112.01 (available at hitp:/Awww state vt.us/ata/Rule%20CF 112.him).
29V .S.A. §2480b(c).
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fashion. The Vermont Attorney General’'s Office has actively enforced these state law
consumer protection provisions with respect to both credit reporting agencies® and
credit grantors®® over the past ten years.

C. Enactments in Other States.

Other states similarly have enacted refomﬂs to address problems in the industry,
and Congress has recognized that these reforms provide important protections to
consumers not available under federal law. California and Massachusetts both placed
requirements on furnishers of information to the credit reporting system to ensure that
the information being furnished to credit reporting agencies is accurate.®' Six states —
Colorado,.Georgia, Maryland, Massachusetts, New Jersey and Vermont — require credit
reporting agencies to provide consumers with at least one free report each year upon

request.%

2 See, e.g., In the Matter of Credit Bureau Services of Vermont, Inc., Docket No. 493-9-95 WnCV (Wash.
Cty. Sept. 18, 1995) (violation of telephone number disclosure requirements); In the Matter of Equifax
Credit Information Services. Inc., Docket No. 492-8-95 WnCV (Wash. Cty. Sept. 18, 1995) (same); In the
Matter of TRW Inc., Docket No. 491-9-85 WnCV (Wash. Cty. Sept. 18, 1995) (same); In the Matter of
Equifax Credit Information Services, Inc., Docket No. 51-1-00 WnCV (Wash. Cty. Jan. 27, 2000) (failure
to institute reasonable procedures to ensure maximum possibie compliance with Vermont's law requiring
-users to obtain consumer consent prior to using credit reports).

% coburn and Feeley Property Management, (Wash. Cty. July 17, 1985) (property management firm
obtained credit reports on tenants without tenants’ consent); In the Matter of MCI Communications
Coiporation, Docket No. 171-4-88 WnCV (Wash. Cty. April 2, 1998) (telecommunications company failed
to obtain consumer consent from over 12,000 Vermont consumers prior to using their credit report); In the
Matter of Alliant Foodservice Inc., Docket No. 116-3-00 WnCV (March 1, 2000) (food service company
failed to failed to obtain consumer consent prior to using consumer credit report, and failed to have a
permissible purpose under federal law); In the Matter of Mav Department Stores Company, Docket No.
605-11-01 WnCV (Wash. Cty. Nov. 15, 2001) (department store chains failed to adequately obtain
consumer consent prior to using consumer credit report).

¥ Cal. Civil Code § 1785.25(a); Mass. Ann. Laws ch. 93, § 54A(a).

%2 Ga. Code Ann. § 10-1-393 (Individuals are entitied to two free credit reports from each national credit
reporting agency); Col. Rev. Stat. 12-14.3-105 (Individuals are entitied to a free credit report once a year);
Md. Com. Law Code Ann. § 14-1209 (same); Mass. Gen. Laws Ann. Ch. 93 § 59 (same); N.J. Stat. Ann.
§ 56:11-37 (same); 9 V1. Stat. Ann § 2480c (same).

10
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Other areas where states have passed more protective laws that have not been
preempted by Congress include;®

« Arrest, Conviction, and Bankruptcy Records.

o California: Credit reporting agencies may not report bankruptcies after
ten years. Cal. Civil Code § 1785.13.

o. Massachusetts: Credit reporting agencies may not maintain arrest
records more than seven years old. Mass. Gen. Laws Ann. Ch. 93 §
52.

o New Mexico, Kansas and Montana: Criminal data must be purged from
the report after seven years, and bankruptcies must be purged after 14
years. N.M. Stat. Ann. § 56-3-6; Kan. Stat. Ann. §§ 50-704; Mont.
Code Ann. §§ 31-3-112. .

« Lower Cost of Reports.

o Connecticut: Credit reports are $5. Conn. Gen. Stat. Ann. § 36a-699a.
o Minnesota: Caps the cost of credit reports at $3. Minn. Stat. § 13C.01.
o Maine: Caps the cost of credit reports at $2. 10 M.R.S. § 1316.

e Credit Scores.

o California: Credit reporting agencies must furnish credit scores to
individuals for a reasonable fee. Cal. Civil Code § 1785.15.1. }

o Colorado: Credit reporting agencies must provide a credit score to the
consumer if a score is used when extending credit secured by a
dwelling. Colo. Rev. Stat. § 12-14.3-104.3.

o Connecticut: Consumers must receive report within five days of receipt
of the request; report must include all information in the file, including

" any credit score. Conn. Gen. Stat. § 36a-696. .
o .ldaho: Prohibits insurers from raising rates, denying coverage, or
canceling a policy primarily based on a credit rating or credit history.
Idaho Code § 41-1843.

« Duties of Users of Reports.

o California: Individuals may receive a free copy of their credit report
when it is requested by an employer. Cal. Civil Code § 1785.20.5.

o Utah: Credit grantors must notify consumers when negative
information is furnished to a credit reporting agency. Utah Code Ann.
§ 70C-7-107.

* The citations and summaries of state laws were provided by Chris Hoofnagle of the Electronic Privacy
Information Center, and were drawn from Robert Eliis Smith, Compilation of State and Federal Privacy
Laws, Privacy Journal 2002.

11
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« Investigative Consumer Reporis.

o Arizona: Sources of investigative consumer reports must be furnished
to the individual upon request. Ariz. Rev. Stat. § 44-1693(A)(4).

o California: Investigative consumer reporting agencies must aliow
individuals to visually inspect files. Employers must furnish copies of
the report to employees. Cal. Civil Code § 1786. )

» Notice to Consumers.

o Colorado: Credit reporting agencies must notify individuals where there
have been eight inquiries on the report within one year or where
adverse information is added to the report. Colo. Rev. Stat. § 12-14.3-
104.

s Sale of Personal Information.

o California: Credit card issuers must give notice and an opportunity to .
opt out when they sell customer information. Cal. Civil Code § 1748.12
(C)3)(b).

o Connecticut: Selling the names from credit card purchases is
prohibited. Conn. Gen. Stat. Ann § 42-133gg.

o Maryland: It is illegal to disclose ATM or credit card numbers. Md.
Crim. Code § 8-214.

« Use of Medical Information

o Florida: An individuallmust be informed when genetic information was
used to deny credit. Fla. Stat. Ann. § 760.40(b).

A compendium of nonpreempted state laws relating to credit reporting and

identity theft is attached to this testimony as Exhibit 1.

D. Califomia State Law Enactments Governing Identity Theft.

California’s efforts to address the growing problem of identity theft** are worthy of

special mention. This state has added numerous unique provisions to its state credit

3 For information about the growing problem of identity theft, see U.S. General Accounting Office, /dentity
Theft: Prevalence and Cost Appear to be Growing (GA0-02-363 March 2002); U.S. Federal Trade
Cormnmission, National and State Trends in Fraud and ldentity Theft January — December 2002 (Jan. 22,
2003); U.S. General Accounting Office, Identity Thefl: Greater Awareness and Use of Existing Data Are
Needed (GAO-02-766 June 2002) (surveying state laws enacted to combat identity theft).

12
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reporting law — none of which appear in federal law — to enable identity theft victims to

minimize their victimization. California laws relating to identity theft include the

following requirements for both credit reporting agencies and credit grantors that use

credit reports:

Credit reporting agencies must include a “security alert” in a credit
report at the request of the consumer.

Credit reporting agencies must place a “security freeze” upon a credit
report at the request of the consumer, and must provide for “thaws” at
the request of the consumer. The credit reporting agency is allowed to
charge a “reasonable fee” for both the freeze and the thaws; however,
the freeze and thaw must be provided free to an identity theft victim
who has submitted a valid police report or valid Department of Motor
Vehicles investigative report

Notice of consumers’ rights with respect to a “security alert” and’
“security freeze” must be included in the summary of rights provided to
consumers with their credit report.>”

Effective July 1, 2003, any credit reporting agency contacted by a
person who has reason to believe he or she may be an identity theft
victim must provide that person with a written statement describing all
identity theft rights under state law.*

If an identity theft victim submits a police report or Department of Motor
Vehicle investigative report to the credit reporting agency, the credit
reporting agency is required to permanently block the reporting of any
information the victim alleges is a result of the identity theft, and report

the block to the furnisher of the information. The information can be

unblocked only if there was a material misrepresentation by the
consumer or the consumer consents; and the consumer must be
notified in writing that the information has been unblocked.®

Where a credit grantor receives an application with an address that
does not match that in the consumer report, the credit grantor must

35 Cal. Civil Code § 1785.11.1.
% cal. Civil Code § 1785.11.2.
37 Cal. Civil Code § 1785.15(f).-
%8 Cal. Civil Code § 1785.13.

3% Cal. Civit Code § 1785.16(k).

13
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take “reasonable steps” to verify the address and confirm the
transaction is not the result of identity theft.*°
These innovative provisions of California law, governing the actions of credit
reporting agencies and credit grantors with respect to identity theft, have not been
preempted by Congress and, therefore, represent another aspect of the dynamic, dual
regulatory system governing the nation’s credit reporting system.

. More Protective State Laws Do Not Have An Adverse Effect On The
Economy.

The states that have enacted more protective credit reporting laws have not been
economically harmed because 6f the greater protections afforded consumers under
state law. Indeed,FVemwont consumers face some of the most favorable conditions for
loan rates in the country. Moreover, credit is readily and speedily available in states
that have enacted more protective laws.

In his testimony filed with this. Committee, Fﬁrdham University Law Professor
Joel Reidenberg demonstrated that lenders make better credit decisions in Vermont,
California and Massachusetts, three of the states with more protective laws that were
specifically “grandfathered” under the 1996 Amendments.*! Vermont has the lowest
level of consumer bankruptcies in the nation, Massachusetts is the next lowest with a

rank of 49", and California is below the national median with a rank of 27".*2 Professor

“ Cal. Civil Code § 1785.20.3. ,

“! Hearing on the Importance of the National Credit Reporting System to Consumers and the U.S.
Economy Before the Subcommittee on Financial Institutions and Consumer Credit, House Committee on
Financial Services, 108" Cong., May 8, 2003, (Statement of Prof. Joel Reidenberg at 3).

g, citing American Bankruptcy Institute, U.S. Bankruptcy Filing Statistics: Households per filing, Rank
(2003), available' at hitp://www.abiworld org/stats/housholdrank. pdf.

14
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Reidenberg also notes that consumer interest rates are below the national median in all
three of these states.

in addition to the data cited by Professor Reidenberg, there are other data that
demonstrate that the economies of Vermont, Massachusetts and California have not
been harmed by enactment of more protective laws. Auto loan rates are similarly lowb in
these three states: Vermont ranks 50" in the country, meaning that its auto loan rates
are next to the lowest; Californja ranks 31% in the country; and Massachusetts ranks
24" just about at the national median.**

A chart of the bankruptey, mortgage loan and auto loan rates for California,
Massachusetts and Vermont is attached to this testimony as Exhibit 2.

Moreover, credit is widely available in these states, and available without delay.
Exhibit 3 contains loan advertisements placed in Vermont's three major daily
newspapers over the ten-day period of May 19 through May 29, 2003. As the ads
demonstrate, “zero percent” financing and instant credit for mortgageé, car loans and
personal loans are widely available in Vermont.

- It is important not to overstate the relevance of this data. It cannot be said, for
example, that the more protective laws in Vermont, Qalifornia and Massachusetlts cause
these more favorable economic conditions. As Professor Reidenberg notes, there may
be other factors at play, such as state unemployment data for bankruptcy filings and

non-interest transaction costs for mortgages.*® However, these data appear to

“® Statement of Prof. Joel Reidenberg, supra note 41, at 3.

* 48-month new car loan rates as of May 2003, availabie at

hitp://bankrate com/brm/graphs/graph_trend.asp?product=1&prodi M&ad=mtg&nav:
h

* Statement of Prof. Joel Reidenberg, supra note 41, at 4.

1R



176

demonstrate that the economies of these states have not been adversely affected by
their more protective credit reporting laws.

The absence of an apparent adverse impact upon Vermont's economy is
particularly interesting because, in addition to its more protective fair credit reporting
laws, Vermont has also enacted more protective laws governing the sharing of
nonpublic personal financial information, as allowed under Section 507 of the Gramm-
Leach-Bliley Financial Services Modernization Act of 1999.% In 1994, Vermont enacted
a bank privacy opt-in law, prohibiting banks and other similar financial institutions from
sharing nonpublic information unless the consumer consents.”” In 2001, Vermont
enacted regulations extending the opt-in requirements to the insurance and securities
industry, and clarifying the regulations for the banking industry.*® Thus, none of
Vermont's more protective laws — governing privacy as well as fair credit reporting —
appear to have adversely affected Vermont's economy.

. 1996 Amendment Preemption Provisions Should Sunset As Originally
Contemplated, and No New Preemption Provisions Should Be Created.

Ear'lier this year, the National Association of Attorneys General adopted a
resolution urging Congress to allow the limited preemption provisions contained in the

1996 Amendments to sunset as originally contemplated.*® In addition, in their bipartisan

4615 1U.S.C. § 6807(b), which provides that the federal Gramm-Leach-Bliley law does not supersede any
state provisions on privacy except to the extent that they are “inconsistent” with privacy provisions of
GLB, and further provides that state laws are not "inconsistent” to the extent that they afford greater
consumer protection than provided under GLB.

“TBV.S.A. § 10201 et seq.

** The banking opt-in regulation can be found at:

hitp:/iwww. state vt us/ato/Banking%20Adopted %20Rule.pdf. The insurance opt-in reguiation can be
found at: hitp://www state. vt.us/ata/insurance%20ADOPTED%20rule.pdf. Vermont's opt-in regulations
became completely effective on February 17, 2002.

“? Resolution in Support of Fair Credit Reporting Reform (National Association of Atforneys Generat),
available at hitp://www.state.vt. us/atg/fair¥%20credit%20reporting%20reform%20resolution. pdf.
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resolution,®® the State Attorneys General called upon Congress to refrain from enacting
any new provision that would preempt the states from enforcing or enacting laws
relating to the reporting of consumer credit information that provide greater consumer
protection than in the federal law.’

Congress should follow these recommendations. States have demonstrated the
imponanée of their role as “laboratories of democracy” with respect to state credit
reporting laws. State legislatures have the ability to rapidly fashion local remedies to
solve local problems relating to credit reporting, as in the case of Vermont's 1991 credit
réporﬁng debacle. California’s innovative solutions to thé growing problem of identity
theft are the most recent example of state action that ensures that credit reporting
agencies, fqrnishers of credit information, and users of credit reports exercise their key
responsibilities with fairness, impartiality, and respect for the consumer's right to
privacy, and without imposing further inappropﬁate harm upon consumers.

This dynamic regulatory system allows states to innovate solutions to local
problems as they arise, and informs the national debate over credit reporting. As the
states’ innovative solutions filter up to Congress, they can be considered for
incorporation into the national baseline standards governing the industry.

Previous Congressional enactments relating to consumer protection issues have
addressed the goal of national uniformity as well as the importance of allowing states to
fashion remedies suited to local problems, by setting a national floor while permitting

states to create additional or greatér consumer protection provisions that are not

% The State Attorneys General consist of 20 Republicans and 31 Democrats, includingb the District of

Columbia. A listing of their party affiliations can be found at hitp://iwww.naag.org/ag/full_ag table.php. -
** Resolution in Support of Fair Credit Reporting Reform, supra, n.49.
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inconsistent with federal law. Privacy of financial information,* telecommunications,>
telemarketing,®* fair credit billing,%® equal credit opportunity®® and subprime lending®” are
among the areas in which Congress has specifically allowed the states to enact more
protective state laws. Congress should employ the same strategy with respect to credit
reporting, an area equally critical to consumers’ participation in the nation’s economy.

In sum, Congress haé recognized the important role of states in the dual
regulatory system governing credit reporting by allowing for limited preemption in the
1996 amendments, and calling for the termination of those preemption provisions on
December 31, 2003. Nothing has changed since 1996. The states continue to enforce
both federal and state laws with respect to credit reporting agencies, furnishers of credit
information and users of credit reports. The states continue to play a vital role fn the
dual regulatory system governing credit reporting. The states should be allowed to
continue to serve as laboratories of democracy, fashioning local remedies to local
problems that can be considered by Congress for implementation on a national level.
The limited preemption provisions contained in the 1996 Amendments should sunset as

originally contemplated, and Congress should not enact new preemption provisions.

52 Gramm-Leach-Bliley Financial Services Modernization Act of 1989, 15 U.S.C. § 6807(b).
% Telecommunications Consumer Protection Act, 47 U.S.C. § 227(e)(1).

54 Telemarketing and Consurner Fraud and Abuse Prevention Act, 15 U.S.C. § 6101 et seq.
% Fair Credit Billing Act, 15 U.S.C. § 1666j.

% Equal Credit Opportunity Act, 15 U.S.C. § 1691d(f).

" Home Ownership and Equity Protection Act, 15 U.S.C. § 1640(e).
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Exhibit 1
State-by-State Summaries of Laws on Credit Reports and

Identity Theft, from National Consumer Law Center,
Fair Credit Reporting, 5th Ed., App. B-3
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Summary of Federal and State Laws

B.3 State-by-State Summaries of Laws
on Credit Reports and Identity
Theft

Alabama
State Identity Theft Statute: Ala. Code §§ 13A-8-190 to -201.

Definition of Offense: Tdentity theft: Obtains, records or accesses
identifying information that would aid in accessing financial re-
sources, or ohtaining benefits or identifying documents of victim;
obtains goods or services by use of victim's identifying informa-
tion; obtains identifying documents in victim’s name. Trafficking in
Stolen Identities: Manuf: sells, p or pos-
sesses with intent to manufacture, sell, etc., for the purpose of
committing ideritity theft, identifying dociments or identifying
information of aniother; unauthorized possession of five identifying
docaments of one person, or identifying documents of five people
creates an inference of intént to comimit identify theft.
Victim Remedies in Criminal Case: Mandatory restitution. May
include any costs incurred by the victim in correcting credit history
or credit rating or costs incurred in connection with any civil or
administrative proceeding to satisfy any debt, lien, or other obli-
gations resulting from the theft, including lost wages and attorney
fees: The court may order restitution for financial loss to any other
pexson Or entity that suffers a Joss from the violation. Court records
munst be comested if there was a conviction under a stolen name, to
jndicate that victim did not commit the crime. Court should make
detailed order for correction of public and private records, which
may ‘then be used by victim in 2 civil proceeding to set aside a
jud; or submiitted it to g ! entity or private busi-
ness to show that accounts, etc, were not those of vietim.
Special Record-Clearing Provisions: No specific provisions.
Dities of Private Entities: If consumer presents coust ordef (see
above) agency must within thirty days block all information re-
sulting from the ID theft.
Private Right of Action: Civil action against thief for greater of
$5000 or treble damages, reasomable attorney fees and costs.
fonal or reckless viol by agency gives consumer cause
of action for actual damages, and attorney fees, and for an injunc-

tion ( ble p d are a def

Alaska

Child Support Debts: Alaska Stat. § 25.27.273 (Michie). Child
support enforcement agency may report delinquencies but must
i diately report. p if delinguency was reported. May
only report the payment history of the obligor, for not rore than
ten years preceding the report,

Arizona
State FCRA Statute: Ariz. Rev. Stat. Ann. §§ 44-1691 to 44-1697
(West).

Scope: Deéfinitions similar to the federal law.

Purposes for Which Reports May Be Issued: Similar to federal law.
except no authorization for provision to potential investors or
servicers, or current insurers, in connection with the evaluation of
credit or prepayment risks associated with existing credit obliga-

Appx. B3-AZ

tions. Limited information to government agencies.

Consumer Access and Disclosure: Upon consumer request; all
information and sources in addition to all persons receiving infor-
mation within the fast six months.

Disclosures to Consumers By User: Name of the consumer report-
ing agency, withoot consumer request;

Restriction on Content of Reports: The nurober of days an account
has been delinquent may not be rounded up by more than four
days.!

Consumer Disputes: Written notice to the consumer reporting
agency. Thirty days to respond.2 If disputed information inaceurate,
must notify consumer and users within past six months, if re-
quested by consumer, if agency denies information is inaccurate,
must notify consumer in writing of the basis for its denial, the name
and address and telephone number {if bly available) of any
furnisher contacted; and notice that the consumer may request
description of the p used in the rei igation.

Duties of Furnishers: A furnisher may not round up by more than
four days the number of days an account has been delinquent.®
Consumer Remedies: No liability if information is correct. Refusal
to correct: court costs, damages, and attomey fees. Willful or gross
negligence: actual damages, attorney fees, court costs, and punitive
damages.

Statute of Limitations: No relevant provisions.

Miscellaneous: A consumer may file a written statement regarding
the contents of the consumer’s file, and iamvidﬁd the statement is
ot frivolous or irrelevant, the agency must include the statement
in future reports without charge to the consumer. The agency may
limit such statements to 100 words if the agency assists the
consumer in writing the statement.

Child Support Debts: Ariz. Rev. Stat. Ann. § 25-512 (West).
Child support deling shall be d to TepOrt-
ing agencies after fifteen days advance notice and opportunity for
administrative review.

State Credit Repair Statute: Ariz. Rev. Stat. Ann. §§ 44-1701 to
44-1712 (West). There must be a written contrzct including spe-
cific services provided, total payments due and right of rescission.
Must post a bond with the state.*

State Identity Theft Statute: Ariz. Rev. Stat. Ann. § 13-2008 (West).

Definition of Offense: Takes, uses, sells or transfers any personal
identifying information of another, without authority, with the
intent to obtain, use, sell or transfer the other person’s identity for
any unlawful purpose or to cause Joss to a person.

Victim Remedies in Criminal Case: No specific provisions.
Special Record-Clearing P : No specific provisi

Duties of Private Entities: No specific provisions.

Private Right of Action: No specific provisions.

1 Note that for preemption purposes, this provision was not in
. effect on Sept. 30, 1996, and as it regulates the contents of
consumer reports, it may be preempted. See § 10.4.4, supra.
2 This provision was in effect on S 30, 1996, 5o although
it regulates the time allowed for an agency to rcinvestigate a2
dispute, it is not preempted, See § 10.4.4, supra.
3 Most state laws conceming the duties of furmishers are now
preempted. See § 10.4.4, supra.
Many provisions of state credit repair statites are preempted by
the comprehensive Federal Credit Repair Organizations Act. See
Chapter 15, on credit repair supra.

S

485



181

Appx. B3-AR Fair Credit Reporting
Arkansas

State FCRA Statute: Ark. Code Ann, §§ 4-93-101 to 4-93-104.
Scope: C credit {(employ > etc. not men-
tioned).

Purposes for Which Reports May Be Issued: Granting, denying or
Timiting of consumer credit.

Consvumer Access and Discl No relevant p

Distlosures to Consumer by User. If user denies credlt. the fun.hcr
exienision of existing credit, or an increase in credit limit for per-
sonal, family or household purposes, wholly or partly because of
information in a credit report, it shall so advise the Must

Agencies must keep a record of the purposes of the report as stated
by the user. Consumers must be given the opportunity to opt out of
prescreened lists.S

Consumer Access and Disclosure: Similar to the federal law,
except all information in file must be disclosed. The agency may
charge up to an $8 preparation fee. Notice or disclosure is required
only to those consumers who have mailing addresses in Cafifornia.
¥ a credit score is used the agency must, upon request, disclose the
score, the key factors used to determine it, and related information
as defined by § 1785.15.1. The agency may charge amsonable fee
to provide this information.

disclose action taken, name and address of creditor and of consumer
‘Teporting agency, and consumer’s social security number.
Restrictions on Content of Reports: No relevant provisions.
Consumer Disputes: No relevant provisions.

Duties of Furnishers: No relevant provisions.

C Remedies: No relevant provisions.

Starute of Limii No relevant p

Chxld Supparl Debts: Ark. Code Ann. § 9-14-209. Cinld support

Disclosures to C By User: Similar to the federal law. The
user, if requestéd, may ask the agency to investigate inaccuracies.
Insurers, landlords, and eroployers must inform a consurner of a
request for an investigative report no later than three days after the
report request. A user for employment purposes must disclose to
the consumer before requesting a report, and offer the consumer 2
free copy of the report. A lender who uses credit scores must
disclose the score and the key factors used to determine it to the
consumner. The statute prescribes a form of notice to home loan

shall be reported to
after seven days advance notice to obligor and a.n oppormmty to
contest accuracy of the information.

State Credit Repair Statute: Ark. Code Ann. §§ 4-91-101 to
4:91:109. There must be a written contract including specific

i if credit scores are used. A contractual provision that
for‘mds alender to disclose the credit scores furnished by an agency
is void.

Restrictions on Content of Reports:? Similar to federal law, and
criminal records morc man seven years old or where offense

services provided, total payments due and right of rescission. Must
post a bond with the state. Must disciose rights under FCRA.

R are available under the state decepti statute,¥

State Identity Theft Statute: Ark. Code Ann. § 5-37-227.

Definition of Offense: With intent to unlawfuily appropriate finan-
cial resources of another to his or her own use or to the use of third

pardoned or no i ined. T iting from credit
transactions not initiated by a consumer. Unlawful detainer {evic-
tion) actions where the defendant i is the prevmhng party or the
action is settled, Medical i or
employers without a consuiner’s consent. Lxens or encumbrances.
including lis pendens, which have a court order with them striking
the lien or encumbrance because against the property of a public

party, obtains or records without authority identifying infc
.[defined] that would assist in accessing the financial Tesources of
the other, or or pis to access the ]

of the ‘other through the use of the identifying i

officer or employee.® Must delete from the file any inguiries for
credit reports based on applications for credit initiated as 4 result
of identity theft. Cal. Civ. Code § 1785.16.1. Requires certain
ions by users of consumer reports to prevent identity theft

Victim Remedies in Criminal Case: No specific provisions.
Special Record-Clearing Provisions: No specific provisions.
Duties of Private Entities: No specific provisions.

Private Right of Action: Violation is a deceptive irade practice,
within the meaniag of Ask. Code Ann. § 4-88-101.

California
State FCRA Statute: Cal. Civ. Code §§ 1785.1 to 1787.3.

Scope: D gencies may be excl (See § 1785.4)

Purposes for Which Reports May Be Issued: Similar to the federal
law, and may be issued for rental of a dwelling and insurance
claims settlements, No express authorization, however, for provi-
sion to potential investors or servicers, or current insuress, in
connection with the evaluation of the credit or repayment risks
associated with existing credit obligations. Agencies must match at
least three pieces of identifying information in a consumer’s file
with information provided by proposed retail seller users before
providing a report, and retail sellers must certify that they require

photo identification. from all who apply for credit in persom.

5 Many provisions of state credit repair statutes are preempted by
the comprehensive Federal Credit Repair Organizations Act. See
Chapter 15, on credit repair supra.
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(x e., further checking if applicant’s address doesn’t agree with.
address in credit report, or if some information in credit report is
blocked because of reported identity theft). Cal. Civ. Code §
1785.20.3.

Consumer Disputes: Similar to the federal law except 30 business
days to reinvestigate. In addition, an agency must notify a con-
surner if information reinserted or the agency refuses o (re)inves-
tigate. If a consumer files a police report alleging that consumer’s
personal identification information is being used without consum-
er’s consent, agency must block any information in consomer’s file
which consumer alleges appears on report due o illegal usage and
must notify furnishers. A creditor may not sell a consumer’s deb