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(b) Action on paragraph (a) complaint.
Upon the filing of a complaint under
paragraph (a) of this section, the As-
sistant Administrator shall determine
whether it states reasonable grounds
for investigation and action by the Ad-
ministration. If he/she determines that
the complaint states such grounds, the
Assistant Administrator shall issue, or
authorize the issuance of, a notice of
investigation under §386.11(c). If he/she
determines that the complaint does not
state reasonable grounds for investiga-
tion and action by the Administration,
the Assistant Administrator shall dis-
miss it.

(c) Complaint of substantial violation.
Any person may file a written com-
plaint with the Assistant Adminis-
trator alleging that a substantial vio-
lation of any regulation issued under
the Motor Carrier Safety Act of 1984 is
occurring or has occurred within the
preceding 60 days. A substantial viola-
tion is one which could reasonably lead
to, or has resulted in, serious personal
injury or death. Each complaint must
be signed by the complainant and must
contain:

(1) The name, address, and telephone
number of the person who files it;

(2) The name and address of the al-
leged violator and, with respect to each
alleged violator, the specific provisions
of the regulations that the complain-
ant believes were violated; and

(3) A concise but complete statement
of the facts relied upon to substantiate
each allegation, including the date of
each alleged violation.

(d) Action on complaint of substantial
violation. Upon the filing of a com-
plaint of a substantial violation under
paragraph (c) of this section, the As-
sistant Administrator shall determine
whether it is nonfrivolous and meets
the requirements of paragraph (c) of
this section. If the Assistant Adminis-
trator determines that the complaint
is nonfrivolous and meets the require-
ments of paragraph (c), he/she shall in-
vestigate the complaint. The complain-
ant shall be timely notified of findings
resulting from such investigation. The
Assistant Administrator shall not be
required to conduct separate investiga-
tions of duplicative complaints. If the
Assistant Administrator determines
that the complaint is frivalous or does
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not meet the requirements of para-
graph (c), he/she shall dismiss the com-
plaint and notify the complainant in
writing of the reasons for such dis-
missal.

(e) Notwithstanding the provisions of
section 552 of title 5, United States
Code, the Assistant Administrator
shall not disclose the identity of com-
plainants unless it is determined that
such disclosure is necessary to pros-
ecute a violation. If disclosure becomes
necessary, the Assistant Administrator
shall take every practical means with-
in the Assistant Administrator’s au-
thority to assure that the complainant
is not subject to harassment, intimida-
tion, disciplinary action, discrimina-
tion, or financial loss as a result of
such disclosure.

§386.13 Petitions to review and re-
quest for hearing: Driver qualifica-
tion proceedings.

(a) Within 60 days after service of the
determination under §391.47 of this
chapter or the letter of disqualifica-
tion, the driver or carrier may petition
to review such action. Such petitions
must be submitted to the Assistant Ad-
ministrator and must contain the fol-
lowing:

(1) Identification of what action the
petitioner wants overturned;

(2) Copies of all evidence upon which
petitioner relies in the form set out in
§386.49;

(3) All legal and other arguments
which the petitioner wishes to make in
support of his/her position;

(4) A request for oral hearing, if one
is desired, which must set forth mate-
rial factual issues believed to be in dis-
pute;

(5) Certification that the reply has
been filed in accordance with §386.31;
and

(6) Any other pertinent material.

(b) Failure to submit a petition as
specified in paragraph (a) of this sec-
tion shall constitute a waiver of the
right to petition for review of the de-
termination or letter of disqualifica-
tion. In these cases, the determination
or disqualification issued automati-
cally becomes the final decision of the
Assistant Administrator 30 days after
the time to submit the reply or peti-
tion to review has expired, unless the

937



§386.14

Assistant Administrator orders other-
wise.

(c) If the petition does not request a
hearing, the Assistant Administrator
may issue a final decision and order
based on the evidence and arguments
submitted.

§386.14 Replies and request for hear-
ing: Civil forfeiture proceedings.

(a) Time for reply. The respondent
must reply within 15 days after a Claim
Letter is served, or 30 days after a No-
tice of Investigation is received.

(b) Contents of reply. The reply must
contain the following:

(1) An admission or denial of each al-
legation of the claim or notice and a
concise statement of facts constituting
each defense;

(2) If the respondent contests the
claim or notice, a request for an oral
hearing or notice of intent to submit
evidence without an oral hearing must
be contained in the reply. A request for
a hearing must list all material facts
believed to be in dispute. Failure to re-
quest a hearing within 15 days after the
Claim Letter is served, or 30 days in
the case of a Notice of Investigation,
shall constitute a waiver of any right
to a hearing;

(3) A statement of whether the re-
spondent wishes to negotiate the terms
of payment or settlement of the
amount claimed, or the terms and con-
ditions of the order; and

(4) Certification that the reply has
been served in accordance with §386.31.

(c) Submission of evidence. If a notice
of intent to submit evidence without
oral hearing is filed, or if no hearing is
requested under paragraph (b)(2) of this
section, and the respondent contests
the claim or the contents of the notice,
all evidence must be served in written
form no later than the 40th day fol-
lowing service of the Claim Letter or
Notice of Investigation. Evidence must
be served in the form specified in
§386.49.

(d) Complainant’s request for a hearing.
If the respondent files a notice of in-
tent to submit evidence without formal
hearing, the complainant may, within
15 days after that reply is filed, submit
a request for a formal hearing. The re-
quest must include a listing of all fac-
tual issues believed to be in dispute.

49 CFR Ch. Il (10-1-02 Edition)

(e) Failure to reply or request a hear-
ing. If the respondent does not reply to
a Claim Letter within the time pre-
scribed in this section, the Claim Let-
ter becomes the final agency order in
the proceeding 25 days after it is
served. When no reply to the Notice of
Investigation is received, the Assistant
Administrator may, on motion of any
party, issue a final order in the pro-
ceeding.

(f) Non-compliance with final order.
Failure to pay the civil penalty as di-
rected in a final order constitutes a
violation of that order subjecting the
respondent to an additional penalty as
prescribed in subpart G of this part.

[60 FR 40306, Oct. 2, 1985, as amended at 56 FR
10183, Mar. 11, 1991]

§386.15 [Reserved]

§386.16 Action on petitions or replies.

(a) Replies not requesting an oral hear-
ing. If the reply submitted does not re-
quest an oral hearing, the Assistant
Administrator may issue a final deci-
sion and order based on the evidence
and arguments submitted.

(b) Request for oral hearing. If a re-
quest for an oral hearing has been filed,
the Assistant Administrator shall de-
termine whether there are any mate-
rial factual issues in dispute. If there
are, he/she shall call the matter for a
hearing. If there are none, he/she shall
issue an order to that effect and set a
time for submission of argument by the
parties. Upon the submission of argu-
ment he/she shall decide the case.

(c) Settlement of civil forfeitures. (1)
When negotiations produce an agree-
ment as to the amount or terms of pay-
ment of a civil penalty or the terms
and conditions of an order, a settle-
ment agreement shall be drawn and
signed by the respondent and the As-
sistant Administrator. Such settle-
ment agreement must contain the fol-
lowing:

(i) The statutory basis of the claim;

(ii) A brief statement of the viola-
tions;

(iii) The amount claimed and the
amount paid;

(iv) The date, time, and place and
form of payment;
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