§384.403

(b) Following second and subsequent
year(s) of noncompliance. A State is sub-
ject to both of the following sanctions:

(1) An amount equal to ten percent of
the Federal-aid funds required to be ap-
portioned to any State under each of
sections 104(b)(1), (b)(3), and (b)(4) of
title 23, U.S.C., shall be withheld on
the first day of the fiscal year fol-
lowing such State’s second or subse-
quent year of noncompliance under
this part.

(2) The Motor Carrier Safety Assist-
ance Program (MCSAP) grant funds au-
thorized under section 103(b)(1) of the
Motor Carrier Safety Improvement Act
of 1999 (Public Law 106-159, 113 Stat.
1753) shall be withheld from a State on
the first day of the fiscal year fol-
lowing the fiscal year in which the
FMCSA determined that the State had
not returned to substantial compliance
with subpart B of this part.
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§384.403 Availability of funds with-
held for noncompliance.

(a) Federal-aid highway funds with-
held from a State under §384.401(a)(1)
or (b)(1) shall not thereafter be avail-
able for apportionment to the State.

(b) MCSAP funds withheld from a
State under §384.401(a)(2) or (b)(2) re-
main available until June 30 of the fis-
cal year in which they were withheld.
If before June 30 the State submits a
document signed by the Governor or
his or her delegate certifying, and the
FMCSA determines, that the State is
now in substantial compliance with the
standards of subpart B of this part, the
withheld funds shall be restored to the
State. After June 30, unrestored funds
shall lapse and be allocated in accord-
ance with §350.313 of this subchapter to
all States currently in substantial
compliance with subpart B of this part.

[67 FR 49763, July 31, 2002]

§384.405 Decertification of State CDL
program.

(a) Prohibition on CDL licensing activi-
ties. The Administrator may prohibit a
State found to be in substantial non-
compliance from performing any of the
following four licensing transactions:

(1) Issuance of initial CDLs.

(2) Renewal of CDLs.
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(3) Transfer of out-of-State CDLs to
the State.

(4) Upgrade of CDLs.

(b) Conditions considered in making de-
certification determination. The Adminis-
trator will consider, but is not limited
to, the following five conditions in de-
termining whether the CDL program of
a State in substantial noncompliance
should be decertified:

(1) The State computer system does
not check the Commercial Driver’s Li-
cense Information System (CDLIS)
and/or National Driver Register (NDR)
as required by §383.73 of this sub-
chapter when processing CDL appli-
cants, drivers transferring a CDL
issued by another State, CDL renewals
and/or upgrades.

(2) The State does not disqualify
drivers convicted of disqualifying of-
fenses in commercial motor vehicles.

(3) The State does not transmit con-
victions for out of State drivers to the
State where the driver is licensed.

(4) The State does not properly ad-
minister knowledge and/or skills tests
to CDL applicants or drivers.

(6) The State fails to submit a correc-
tive action plan for a substantial com-
pliance deficiency or fails to imple-
ment a corrective action plan within
the agreed upon time frame.

(c) Standard for considering defi-
ciencies. The deficiencies described in
paragraph (b) of this section must af-
fect a substantial number of either
CDL applicants or drivers.

(d) Decertification: preliminary deter-
mination. If the Administrator finds
that a State is in substantial non-
compliance with subpart B of this part,
as indicated by the factors specified in
§384.405(b), among other things, the
FMCSA will inform the State that it
has made a preliminary determination
of noncompliance and that the State’s
CDL program may therefore be decerti-
fied. Any response from the State, in-
cluding factual or legal arguments or a
plan to correct the noncompliance,
must be submitted within 30 calendar
days after receipt of the preliminary
determination.

(e) Decertification: final determination.
If, after considering all material sub-
mitted by the State in response to the
FMCSA preliminary determination,
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