United States International Trade Commission

shall be paid in accordance with the ap-
plicable Federal regulations.

(2) Responsibility. The fees and mile-
age referred to in paragraph (f)(1) of
this section shall be paid by the party
at whose instance deponents or wit-
nesses appear. Fees due under this
paragraph shall be tendered no later
than the date for compliance with the
subpoena issued under this section.
Failure to timely tender fees under
this paragraph shall not invalidate any
subpoena issued under this section.

(g) Obtaining judicial enforcement. In
order to obtain judicial enforcement of
a subpoena issued under paragraphs
(a)(3) or (c)(2) of this section, the ad-
ministrative law judge shall certify to
the Commission, on motion or sua
sponte, a request for such enforcement.
The request shall be accompanied by
copies of relevant papers and a written
report from the administrative law
judge concerning the purpose, rel-
evance, and reasonableness of the sub-
poena. The Commission will subse-
quently issue a notice stating whether
it has granted the request and author-
ized its Office of the General Counsel to
seek such enforcement.

§210.33 Failure to make or cooperate
in discovery; sanctions.

(a) Motion for order compelling dis-
covery. A party may apply to the ad-
ministrative law judge for an order
compelling discovery upon reasonable
notice to other parties and all persons
affected thereby.

(b) Non-monetary sanctions for failure
to comply with an order compelling dis-
covery. If a party or an officer or agent
of a party fails to comply with an order
including, but not limited to, an order
for the taking of a deposition or the
production of documents, an order to
answer interrogatories, an order issued
pursuant to a request for admissions,
or an order to comply with a subpoena,
the administrative law judge, for the
purpose of permitting resolution of rel-
evant issues and disposition of the in-
vestigation without unnecessary delay
despite the failure to comply, may take
such action in regard thereto as is just,
including, but not limited to the fol-
lowing:
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(1) Infer that the admission, testi-
mony, documents, or other evidence
would have been adverse to the party;

(2) Rule that for the purposes of the
investigation the matter or matters
concerning the order or subpoena
issued be taken as established ad-
versely to the party;

(3) Rule that the party may not in-
troduce into evidence or otherwise rely
upon testimony by the party, officer,
or agent, or documents, or other mate-
rial in support of his position in the in-
vestigation;

(4) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(5) Rule that a motion or other sub-
mission by the party concerning the
order or subpoena issued be stricken or
rule by initial determination that a de-
termination in the investigation be
rendered against the party, or both; or

(6) Order any other non-monetary
sanction available under Rule 37(b) of
the Federal Rules of Civil Procedure.
Any such action may be taken by writ-
ten or oral order issued in the course of
the investigation or by inclusion in the
initial determination of the adminis-
trative law judge. It shall be the duty
of the parties to seek, and that of the
administrative law judge to grant, such
of the foregoing means of relief or
other appropriate relief as may be suf-
ficient to compensate for the lack of
withheld testimony, documents, or
other evidence. If, in the administra-
tive law judge’s opinion such relief
would not be sufficient, the adminis-
trative law judge shall certify to the
Commission a request that court en-
forcement of the subpoena or other dis-
covery order be sought.

(c) Monetary sanctions for failure to
make or cooperate in discovery. (1) If a
party or an officer, director, or man-
aging agent of the party or person des-
ignated to testify on behalf of a party
fails to obey an order to provide or per-
mit discovery, the administrative law
judge or the Commission may make
such orders in regard to the failure as
are just. In lieu of or in addition to
taking action listed in paragraph (b) of
this section and to the extent provided
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in Rule 37(b)(2) of the Federal Rules of
Civil Procedure, the administrative
law judge or the Commission, upon mo-
tion or sua sponte under §210.25, may
require the party failing to obey the
order or the attorney advising that
party or both to pay reasonable ex-
penses, including attorney’s fees,
caused by the failure, unless the ad-
ministrative law judge or the Commis-
sion finds that the failure was substan-
tially justified or that other cir-
cumstances make an award of expenses
unjust. Monetary sanctions shall not
be imposed under this section against
the United States, the Commission, or
a Commission investigative attorney.

(2) Monetary sanctions may be im-
posed under this section to reimburse
the Commission for expenses incurred
by a Commission investigative attor-
ney or the Commission’s Office of Un-
fair Import Investigations. Monetary
sanctions will not be imposed under
this section to reimburse the Commis-
sion for attorney’s fees.

§210.34 Protective orders.

(a) Issuance of protective order. Upon
motion by a party or by the person
from whom discovery is sought or by
the administrative law judge on his
own initiative, and for good cause
shown, the administrative law judge
may make any order that may appear
necessary and appropriate for the pro-
tection of the public interest or that
justice requires to protect a party or
person from annoyance, embarrass-
ment, oppression, or undue burden or
expense, including one or more of the
following:

(1) That discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(3) That discovery may be had only
by a method of discovery other than
that selected by the party seeking dis-
covery;

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters;

(6) That discovery be conducted with
no one present except persons des-
ignated by the administrative law
judge;
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(6) That a deposition, after being
sealed, be opened only by order of the
Commission or the administrative law
judge;

(7) That a trade secret or other con-
fidential research, development, or
commercial information not be dis-
closed or be disclosed only in a des-
ignated way; and

(8) That the parties simultaneously
file specified documents or information
enclosed in sealed envelopes to be
opened as directed by the Commission
or the administrative law judge. If the
motion for a protective order is denied,
in whole or in part, the Commission or
the administrative law judge may, on
such terms and conditions as are just,
order that any party or person provide
or permit discovery. The Commission
also may, upon motion or sua sponte,
issue protective orders or may con-
tinue or amend a protective order
issued by the administrative law judge.

(b) Unauthorized disclosure of informa-
tion. If confidential business informa-
tion submitted in accordance with the
terms of a protective order is disclosed
to any person other than in a manner
authorized by the protective order, the
party responsible for the disclosure
must immediately bring all pertinent
facts relating to such disclosure to the
attention of the submitter of the infor-
mation and the administrative law
judge or the Commission, and, without
prejudice to other rights and remedies
of the submitter of the information,
make every effort to prevent further
disclosure of such information by the
party or the recipient of such informa-
tion.

(c) Violation of protective order. Any
individual who has agreed to be bound
by the terms of a protective order
issued pursuant to paragraph (a) of this
section, and who is determined to have
violated the terms of the protective
order, may be subject to one or more of
the following:

(1) An official reprimand by the Com-
mission;

(2) Disqualification from or limita-
tion of further participation in a pend-
ing investigation;

(3) Temporary or permanent disquali-
fication from practicing in any capac-
ity before the Commission pursuant to
§201.15(a) of this chapter;
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