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of the investigation. Any admission 
made by a party under this section is 
for the purpose of the pending inves-
tigation only and is not an admission 
by him for any other purpose, nor may 
it be used against him in any other 
proceeding.

§ 210.32 Subpoenas. 
(a) Application for issuance of a 

subpoena—(1) Subpoena ad testificandum. 
An application for issuance of a sub-
poena requiring a person to appear and 
depose or testify at the taking of a dep-
osition or at a hearing shall be made to 
the administrative law judge. 

(2) Subpoena duces tecum. An applica-
tion for issuance of a subpoena requir-
ing a person to appear and depose or 
testify and to produce specified docu-
ments, papers, books, or other physical 
exhibits at the taking of a deposition, 
at a prehearing conference, at a hear-
ing, or under any other circumstances, 
shall be made in writing to the admin-
istrative law judge and shall specify 
the material to be produced as pre-
cisely as possible, showing the general 
relevancy of the material and the rea-
sonableness of the scope of the sub-
poena. 

(3) The administrative law judge 
shall rule on all applications filed 
under paragraph (a)(1) or (a)(2) of this 
section and may issue subpoenas when 
warranted. 

(b) Use of subpoena for discovery. Sub-
poenas may be used by any party for 
purposes of discovery or for obtaining 
documents, papers, books or other 
physical exhibits for use in evidence, or 
for both purposes. When used for dis-
covery purposes, a subpoena may re-
quire a person to produce and permit 
the inspection and copying of nonprivi-
leged documents, papers, books, or 
other physical exhibits that constitute 
or contain evidence relevant to the 
subject matter involved and that are in 
the possession, custody, or control of 
such person. 

(c) Application for subpoenas for 
nonparty Commission records or personnel 
or for records and personnel of other Gov-
ernment agencies—(1) Procedure. An ap-
plication for issuance of a subpoena re-
quiring the production of nonparty 
documents, papers, books, physical ex-
hibits, or other material in the records 

of the Commission, or requiring the 
production of records or personnel of 
other Government agencies shall speci-
fy as precisely as possible the material 
to be produced, the nature of the infor-
mation to be disclosed, or the expected 
testimony of the official or employee, 
and shall contain a statement showing 
the general relevancy of the material, 
information, or testimony and the rea-
sonableness of the scope of the applica-
tion, together with a showing that such 
material, information, or testimony or 
their substantial equivalent could not 
be obtained without undue hardship or 
by alternative means. 

(2) Ruling. Such applications shall be 
ruled upon by the administrative law 
judge, and he may issue such subpoenas 
when warranted. To the extent that the 
motion is granted, the administrative 
law judge shall provide such terms and 
conditions for the production of the 
material, the disclosure of the informa-
tion, or the appearance of the official 
or employee as may appear necessary 
and appropriate for the protection of 
the public interest. 

(3) Application for subpoena grounded 
upon the Freedom of Information Act. No 
application for a subpoena for produc-
tion of documents grounded upon the 
Freedom of Information Act (5 U.S.C. 
§ 552) shall be entertained by the ad-
ministrative law judge. 

(d) Motion to limit or quash. Any mo-
tion to limit or quash a subpoena shall 
be filed within such time as the admin-
istrative law judge may allow. 

(e) Ex parte rulings on applications for 
subpoenas. Applications for the 
issuance of the subpoenas pursuant to 
the provisions of this section may be 
made ex parte, and, if so made, such 
applications and rulings thereon shall 
remain ex parte unless otherwise or-
dered by the administrative law judge. 

(f) Witness Fees—(1) Deponents and 
witnesses. Any person compelled to ap-
pear in person to depose or testify in 
response to a subpoena shall be paid 
the same mileage as are paid witnesses 
with respect to proceedings in the 
courts of the United States; provided, 
that salaried employees of the United 
States summoned to depose or testify 
as to matters related to their public 
employment, irrespective of the party 
at whose instance they are summoned, 
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shall be paid in accordance with the ap-
plicable Federal regulations. 

(2) Responsibility. The fees and mile-
age referred to in paragraph (f)(1) of 
this section shall be paid by the party 
at whose instance deponents or wit-
nesses appear. Fees due under this 
paragraph shall be tendered no later 
than the date for compliance with the 
subpoena issued under this section. 
Failure to timely tender fees under 
this paragraph shall not invalidate any 
subpoena issued under this section. 

(g) Obtaining judicial enforcement. In 
order to obtain judicial enforcement of 
a subpoena issued under paragraphs 
(a)(3) or (c)(2) of this section, the ad-
ministrative law judge shall certify to 
the Commission, on motion or sua 
sponte, a request for such enforcement. 
The request shall be accompanied by 
copies of relevant papers and a written 
report from the administrative law 
judge concerning the purpose, rel-
evance, and reasonableness of the sub-
poena. The Commission will subse-
quently issue a notice stating whether 
it has granted the request and author-
ized its Office of the General Counsel to 
seek such enforcement.

§ 210.33 Failure to make or cooperate 
in discovery; sanctions. 

(a) Motion for order compelling dis-
covery. A party may apply to the ad-
ministrative law judge for an order 
compelling discovery upon reasonable 
notice to other parties and all persons 
affected thereby. 

(b) Non-monetary sanctions for failure 
to comply with an order compelling dis-
covery. If a party or an officer or agent 
of a party fails to comply with an order 
including, but not limited to, an order 
for the taking of a deposition or the 
production of documents, an order to 
answer interrogatories, an order issued 
pursuant to a request for admissions, 
or an order to comply with a subpoena, 
the administrative law judge, for the 
purpose of permitting resolution of rel-
evant issues and disposition of the in-
vestigation without unnecessary delay 
despite the failure to comply, may take 
such action in regard thereto as is just, 
including, but not limited to the fol-
lowing: 

(1) Infer that the admission, testi-
mony, documents, or other evidence 
would have been adverse to the party; 

(2) Rule that for the purposes of the 
investigation the matter or matters 
concerning the order or subpoena 
issued be taken as established ad-
versely to the party; 

(3) Rule that the party may not in-
troduce into evidence or otherwise rely 
upon testimony by the party, officer, 
or agent, or documents, or other mate-
rial in support of his position in the in-
vestigation; 

(4) Rule that the party may not be 
heard to object to introduction and use 
of secondary evidence to show what the 
withheld admission, testimony, docu-
ments, or other evidence would have 
shown; 

(5) Rule that a motion or other sub-
mission by the party concerning the 
order or subpoena issued be stricken or 
rule by initial determination that a de-
termination in the investigation be 
rendered against the party, or both; or 

(6) Order any other non-monetary 
sanction available under Rule 37(b) of 
the Federal Rules of Civil Procedure. 
Any such action may be taken by writ-
ten or oral order issued in the course of 
the investigation or by inclusion in the 
initial determination of the adminis-
trative law judge. It shall be the duty 
of the parties to seek, and that of the 
administrative law judge to grant, such 
of the foregoing means of relief or 
other appropriate relief as may be suf-
ficient to compensate for the lack of 
withheld testimony, documents, or 
other evidence. If, in the administra-
tive law judge’s opinion such relief 
would not be sufficient, the adminis-
trative law judge shall certify to the 
Commission a request that court en-
forcement of the subpoena or other dis-
covery order be sought. 

(c) Monetary sanctions for failure to 
make or cooperate in discovery. (1) If a 
party or an officer, director, or man-
aging agent of the party or person des-
ignated to testify on behalf of a party 
fails to obey an order to provide or per-
mit discovery, the administrative law 
judge or the Commission may make 
such orders in regard to the failure as 
are just. In lieu of or in addition to 
taking action listed in paragraph (b) of 
this section and to the extent provided 
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