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(d) Ezxpedited processing. (1) Requests
and appeals will be taken out of order
and given expedited treatment when-
ever it is determined that they involve:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged federal gov-
ernment activity, if made by a person
primarily engaged in disseminating in-
formation;

(iii) The loss of substantial due proc-
ess rights; or

(iv) A matter of widespread and ex-
ceptional media interest in which there
exists possible questions about the gov-
ernment’s integrity which affect public
confidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time. For a prompt determination, a
request for expedited processing must
be received by the proper component.
Requests based on the categories in
paragraphs (d)(1)(1), (ii), (iii), and (iv) of
this section must be submitted to the
component that maintains the records
requested.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and be-
lief, explaining in detail the basis for
requesting expedited processing. For
example, a requester within the cat-
egory in paragraph (d)(1)(ii) of this sec-
tion, if not a full-time member of the
news media, must establish that he or
she is a person whose main professional
activity or occupation is information
dissemination, though it need not be
his or her sole occupation. A requester
within the category in paragraph
(d)(1)(ii) of this section also must es-
tablish a particular urgency to inform
the public about the government activ-
ity involved in the request, beyond the
public’s right to know about govern-
ment activity generally. The formality
of certification may be waived as a
matter of administrative discretion.

(4) Within ten calendar days of its re-
ceipt of a request for expedited proc-
essing, the proper component will de-
cide whether to grant it and will notify
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the requester of the decision. If a re-
quest for expedited treatment is grant-
ed, the request will be given priority
and will be processed as soon as prac-
ticable. If a request for expedited proc-
essing is denied, any appeal of that de-
cision will be acted on expeditiously.

§70.26 Business information.

(a) In general. Confidential business
information will be disclosed under the
FOIA only in accordance with this sec-
tion.

(b) Designation of business information.
A submitter of business information
will use good-faith efforts to designate,
by appropriate markings, either at the
time of submission or at a reasonable
time thereafter, any portions of its
submission that it considers to be pro-
tected from disclosure under Exemp-
tion 4. These designations will expire
ten years after the date of the submis-
sion unless the submitter requests, and
provides justification for, a longer des-
ignation period.

(c) Notice to submitters. A component
will provide a submitter with prompt
written notice of a FOIA request that
seeks its business information when-
ever required under paragraph (d) of
this section, except as provided in
paragraph (g) of this section, in order
to give the submitter an opportunity
to object in writing to disclosure of
any specified portion of that informa-
tion under paragraph (e) of this sec-
tion. The notice will either describe
the business information requested or
include copies of the requested records
or record portions containing the infor-
mation. When notification to a volumi-
nous number of submitters is required,
notification may be made by posting or
publishing notice reasonably likely to
accomplish such notification.

(d) When notice is required. Notice will
be given to a submitter whenever:

(1) The information requested under
the FOIA has been designated in good
faith by the submitter as information
considered protected from disclosure
under Exemption 4; or

(2) A component has reason to believe
that the information requested under
the FOIA may be protected from dis-
closure under Exemption 4.

(e) Opportunity to object to disclosure.
A component will allow a submitter a
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reasonable time to respond to the no-
tice described in paragraph (c) of this
section. If a submitter has any objec-
tion to disclosure, it is required to sub-
mit a detailed written statement. The
statement must show why the informa-
tion is a trade secret or commercial or
financial information that is privileged
or confidential. In the event that a sub-
mitter fails to respond to the notice
within the time specified, the sub-
mitter will be considered to have no
objection to disclosure of the informa-
tion. Information provided by a sub-
mitter under this paragraph may itself
be subject to disclosure under the
FOIA.

(f) Notice of intent to disclose. A com-
ponent will consider a submitter’s
timely objections and specific grounds
for non-disclosure in deciding whether
to disclose Dbusiness information.
Whenever a disclosure officer decides
to disclose business information over
the objection of a submitter, the com-
ponent will give the submitter written
notice, which will include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure ob-
jections was not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specified disclosure date, which
will be a reasonable time subsequent to
the notice.

(g) Exceptions to motice requirements.
The notice requirements of paragraphs
(c) and (f) of this section will not apply
if:

(1) The disclosure officer determines
that the information should not be dis-
closed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12600 (3 CFR 1988 Comp.,
p. 235); or

(4) The designation made by the sub-
mitter under paragraph (b) of this sec-
tion appears obviously frivolous or
such a designation would be
unsupportable—except that, in such a
case, the component will, within a rea-
sonable time prior to a specified disclo-
sure date, give the submitter written
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notice of any final decision to disclose
the information.

(h) Notice of a FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of business infor-
mation, the component will promptly
notify the submitter.

(1) Corresponding notice to requesters.
Whenever a component provides a sub-
mitter with notice and an opportunity
to object to disclosure under para-
graphs (d) and (e) of this section, the
component will also notify the re-
quester(s). Whenever a component no-
tifies a submitter of its intent to dis-
close requested information under
paragraph (f) of this section, the com-
ponent will also notify the requester(s).
Whenever a submitter files a lawsuit
seeking to prevent the disclosure of
business information, the component
will notify the requester(s).

(j) Notice requirements. The compo-
nent will fulfill the notice require-
ments of this section by addressing the
notice to the business submitter or its
legal successor at the address indicated
on the records, or the last known ad-
dress. If the notice is returned, the
component will make a reasonable ef-
fort to locate the business submitter or
its legal successor. Where notification
of a voluminous number of submitters
is required, such notification may be
accomplished by posting and pub-
lishing the notice in a place reasonably
calculated to accomplish notification.

§70.27 Preservation of records.

Each component will preserve all
correspondence relating to the requests
it receives under this part, and all
records processed pursuant to such re-
quests, until disposition or destruction
of such correspondence and records is
authorized by Title 44 of the United
States Code or the National Archives
and Records Administration’s General
Records Schedule 14. Under no cir-
cumstances will records be destroyed
while they are the subject of a pending
request, appeal, or lawsuit under the
Act.
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