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agencies can obtain assistance from
USDA in determining whether a pro-
posed location or site meets the Act’s
definition of farmland. The USDA Nat-
ural Resources Conservation Service
(NRCS) field office serving the area
will provide the assistance. Many State
or local government planning offices
can also provide this assistance.

(b) Acquisition or use of farmland by
a Federal agency for national defense
purposes is exempted by section 1547(b)
of the Act, 7 U.S.C. 4208(b).

(c) The Act and these regulations do
not authorize the Federal Government
in any way to regulate the use of pri-
vate or non-Federal land, or in any way
affect the property rights of owners of
such land. In cases where either a pri-
vate party or a non-Federal unit of
government applies for Federal assist-
ance to convert farmland to a non-
agricultural use, the Federal agency
should use the criteria set forth in this
part to identify and take into account
any adverse effects on farmland of the
assistance requested and develop alter-
native actions that would avoid or
mitigate such adverse effects. If, after
consideration of the adverse effects and
suggested alternatives, the landowners
want to proceed with conversion, the
Federal agency, on the basis of the
analysis set forth in § 658.4 and any
agency policies or procedures for im-
plementing the Act, may provide or
deny the requested assistance. Only as-
sistance and actions that would con-
vert farmland to nonagricultural uses
are subject to this Act. Assistance and
actions related to the purchase, main-
tenance, renovation, or replacement of
existing structures and sites converted
prior to the time of an application for
assistance from a Federal agency, in-
cluding assistance and actions related
to the construction of minor new ancil-
lary structures (such as garages or
sheds), are not subject to the Act.

(d) Section 1548 of the Act, as amend-
ed, 7 U.S.C. 4209, states that the Act
shall not be deemed to provide a basis
for any action, either legal or equi-
table, by any person or class of persons
challenging a Federal project, pro-
gram, or other activity that may affect
farmland. Neither the Act nor this
rule, therefore, shall afford any basis
for such an action. However, as further

provided in section 1548, the governor
of an affected state, where a state pol-
icy or program exists to protect farm-
land, may bring an action in the Fed-
eral district court of the district where
a Federal program is proposed to en-
force the requirements of section 1541
of the Act, 7 U.S.C. 4202, and regula-
tions issued pursuant to that section.

[49 FR 27724, July 5, 1984, as amended at 59
FR 31117, June 17, 1994]

§ 658.4 Guidelines for use of criteria.
As stated above and as provided in

the Act, each Federal agency shall use
the criteria provided in § 658.5 to iden-
tify and take into account the adverse
effects of Federal programs on the pro-
tection of farmland. The agencies are
to consider alternative actions, as ap-
propriate, that could lessen such ad-
verse effects, and assure that such Fed-
eral programs, to the extent prac-
ticable, are compatible with State,
unit of local government and private
programs and policies to protect farm-
land. The following are guidelines to
assist the agencies in these tasks:

(a) An agency may determine wheth-
er or not a site is farmland as defined
in § 658.2(a) or the agency may request
that NRCS make such a determination.
If an agency elects not to make its own
determination, it should make a re-
quest to NRCS on Form AD–1006, the
Farmland Conversion Impact Rating
Form, available at NRCS offices, for
determination of whether the site is
farmland subject to the Act. If neither
the entire site nor any part of it are
subject to the Act, then the Act will
not apply and NRCS will so notify the
agency. If the site is determined by
NRCS to be subject to the Act, then
NRCS will measure the relative value
of the site as farmland on a scale of 0
to 100 according to the information
sources listed in § 658.5(a). NRCS will
respond to these requests within 10
working days of their receipt except
that in cases where a site visit or land
evaluation system design is needed,
NRCS will respond in 30 working days.
In the event that NRCS fails to com-
plete its response within the required
period, if further delay would interfere
with construction activities, the agen-
cy should proceed as though the site
were not farmland.
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(b) The Form AD 1006, returned to
the agency by NRCS will also include
the following incidental information:
The total amount of farmable land (the
land in the unit of local government’s
jurisdiction that is capable of pro-
ducing the commonly grown crop); the
percentage of the jurisdiction that is
farmland covered by the Act; the per-
centage of farmland in the jurisdiction
that the project would convert; and the
percentage of farmland in the local
government’s jurisdiction with the
same or higher relative value than the
land that the project would convert.
These statistics will not be part of the
criteria scoring process, but are in-
tended simply to furnish additional
background information to Federal
agencies to aid them in considering the
effects of their projects on farmland.

(c) After the agency receives from
NRCS the score of a site’s relative
value as described in § 658.4(a) and then
applies the site assessment criteria
which are set forth in § 658.5 (b) and (c),
the agency will assign to the site a
combined score of up to 260 points,
composed of up to 100 points for rel-
ative value and up to 160 points for the
site assessment. With this score the
agency will be able to identify the ef-
fect of its programs on farmland, and
make a determination as to the suit-
ability of the site for protection as
farmland. Once this score is computed,
USDA recommends:

(1) Sites with the highest combined
scores be regarded as most suitable for
protection under these criteria and
sites with the lowest scores, as least
suitable.

(2) Sites receiving a total score of
less than 160 need not be given further
consideration for protection and no ad-
ditional sites need to be evaluated.

(3) Sites receiving scores totaling 160
or more be given increasingly higher
levels of consideration for protection.

(4) When making decisions on pro-
posed actions for sites receiving scores
totaling 160 or more, agency personnel
consider:

(i) Use of land that is not farmland or
use of existing structures;

(ii) Alternative sites, locations and
designs that would serve the proposed
purpose but convert either fewer acres

of farmland or other farmland that has
a lower relative value;

(iii) Special siting requirements of
the proposed project and the extent to
which an alternative site fails to sat-
isfy the special siting requirements as
well as the originally selected site.

(d) Federal agencies may elect to as-
sign the site assessment criteria rel-
ative weightings other than those
shown in § 658.5 (b) and (c). If an agency
elects to do so, USDA recommends that
the agency adopt its alternative
weighting system (1) through rule-
making in consultation with USDA,
and (2) as a system to be used uni-
formly throughout the agency. USDA
recommends that the weightings stated
in § 658.5 (b) and (c) be used until an
agency issues a final rule to change the
weightings.

(e) It is advisable that evaluations
and analyses of prospective farmland
conversion impacts be made early in
the planning process before a site or
design is selected, and that, where pos-
sible, agencies make the FPPA evalua-
tions part of the National Environ-
mental Policy Act (NEPA) process.
Under the agency’s own NEPA regula-
tions, some categories of projects may
be excluded from NEPA which may
still be covered under the FPPA. Sec-
tion 1540(c)(4) of the Act exempts
projects that were beyond the planning
stage and were in either the active de-
sign or construction state on the effec-
tive date of the Act. Section 1547(b) ex-
empts acquisition or use of farmland
for national defense purposes. There
are no other exemptions of projects by
category in the Act.

(f) Numerous States and units of
local government are developing and
adopting Land Evaluation and Site As-
sessment (LESA) systems to evaluate
the productivity of agricultural land
and its suitability for conversion to
nonagricultural use. Therefore, States
and units of local government may
have already performed an evaluation
using criteria similar to those con-
tained in this rule applicable to Fed-
eral agencies. USDA recommends that
where sites are to be evaluated within
a jurisdiction having a State or local
LESA system that has been approved
by the governing body of such jurisdic-
tion and has been placed on the NRCS
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State conservationist’s list as one
which meets the purpose of the FPPA
in balance with other public policy ob-
jectives, Federal agencies use that sys-
tem to make the evaluation.

(g) To meet reporting requirements
of section 1546 of the Act, 7 U.S.C. 4207,
and for data collection purposes, after
the agency has made a final decision on
a project in which one or more of the
alternative sites contain farmland sub-
ject to the FPPA, the agency is re-
quested to return a copy of the Form
AD–1006, which indicates the final deci-
sion of the agency, to the NRCS field
office.

(h) Once a Federal agency has per-
formed an analysis under the FPPA for
the conversion of a site, that agency’s,
or a second Federal agency’s deter-
mination with regard to additional as-
sistance or actions on the same site do
not require additional redundant FPPA
analysis.

[49 FR 27724, July 5, 1984, as amended at 59
FR 31118, June 17, 1994]

§ 658.5 Criteria.

This section states the criteria re-
quired by section 1541(a) of the Act, 7
U.S.C. 4202(a). The criteria were devel-
oped by the Secretary of Agriculture in
cooperation with other Federal agen-
cies. They are in two parts, (1) the land
evaluation criterion, relative value, for
which NRCS will provide the rating or
score, and (2) the site assessment cri-
teria, for which each Federal agency
must develop its own ratings or scores.
The criteria are as follows:

(a) Land Evaluation Criterion—Relative
Value. The land evaluation criterion is
based on information from several
sources including national cooperative
soil surveys or other acceptable soil
surveys, NRCS field office technical
guides, soil potential ratings or soil
productivity ratings, land capability
classifications, and important farm-
land determinations. Based on this in-
formation, groups of soils within a
local government’s jurisdiction will be
evaluated and assigned a score between
0 to 100, representing the relative
value, for agricultural production, of
the farmland to be converted by the
project compared to other farmland in
the same local government jurisdic-

tion, This score will be the Relative
Value Rating on Form AD 1006.

(b) Site Assessment Criteria. Federal
agencies are to use the following cri-
teria to assess the suitability of each
proposed site or design alternative for
protection as farmland along with the
score from the land evaluation cri-
terion described in § 658.5(a). Each cri-
terion will be given a score on a scale
of 0 to the maximum points shown.
Conditions suggesting top, inter-
mediate and bottom scores are indi-
cated for each criterion. The agency
would make scoring decisions in the
context of each proposed site or alter-
native action by examining the site,
the surrounding area, and the pro-
grams and policies of the State or local
unit of government in which the site is
located. Where one given location has
more than one design alternative, each
design should be considered as an alter-
native site. The site assessment cri-
teria are:

(1) How much land is in nonurban use
within a radius of 1.0 mile from where
the project is intended?

More than 90 percent—15 points
90 to 20 percent—14 to 1 point(s)
Less than 20 percent—0 points

(2) How much of the perimeter of the
site borders on land in nonurban use?

More than 90 percent—10 points
90 to 20 percent—9 to 1 point(s)
Less than 20 percent—0 points

(3) How much of the site has been
farmed (managed for a scheduled har-
vest or timber activity) more than 5 of
the last 10 years?
More than 90 percent—20 points
90 to 20 percent—19 to 1 points(s)
Less than 20 percent—0 points

(4) Is the site subject to State or unit
of local government policies or pro-
grams to protect farmland or covered
by private programs to protect farm-
land?

Site is protected—20 points
Site is not protected—0 points

(5) How close is the site to an urban
built-up area?

The site is 2 miles or more from an urban
built-up area—15 points

The site is more than 1 mile but less than 2
miles from an urban built-up area—10
points
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