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Good morning. My nameis Bertram Frey. | am Deputy Regiona Counsd for the United States
Environmenta Protection Agency (U.S. EPA), Region 5. Region 5 includes six Midwest states, including
Ohio. | appreciate the opportunity to testify today on the portion of Senate Bill 138 that deals with
proposed privilegesand immunitiesfor environmenta auditsin Ohio. | believeitisessentid that federd and
state efforts are coordinated to establish consstency in enforcement of the environmentd laws throughout
the country. TheU.S. EPA isconcerned with both the privilege and immunities provisions of the proposed
Ohio hill. TheU.S. EPA does not support an audit privilege because the proposed environmentd audit
privilege will not necessarily result in any sgnificant increase in voluntary auditing and compliance, it
promotes secrecy by alowing companies to withhold important evidence from law enforcement agencies
and the locd public, it complicates investigations and crimina prosecutions, it may increase litigetion, it
protectsfactsnot just legd conclusions, and it is so broad that it can cover dmaost any violation discovered
by the facility on itsown. The U.S. EPA dso has concerns over the immunity provisons of the bill, since
the provisons 1) immunizewhat under certain federd lawswould bereckless or negligent crimina conduct;
and 2) extend immunity to repeat violaions, violations that present an imminent and subgtantia
endangerment, or violationswhere there has been serious actud harm. In addition, theimmunity provisons

would dlow regulated entities to regp the economic benefits of their non-compliance, thereby enjoying an

unfair economic advantage over their complying and law-abiding competitors.
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| will begin by reviewing the U.S. EPA's palicies on environmenta audits, voluntary environmental
sf-policing, and self-disclosures, then discuss some dataon sdlf-auditing, and findly highlight some of the
key differences between U.S. EPA's palicies and the Ohio bill and provide more detail of U.S. EPA's
concerns regarding the bill.

In May 1994, the Adminigtrator of U.S. EPA cdled for areview of U.S. EPA's policies on self-
auditing and voluntary disclosuresto determine whether additiona incentives were necessary to encourage
voluntary disclosure and correction of violations discovered during environmental audits and self-
evaduations. InJuly of 1994, the Agency held amgor two-day meeting in Washington, D.C., attended by
over 400 interested parties who gave ora comments on these issues. In addition to considering the ordl
comments, the Agency has reviewed the over 80 written comments that have been submitted to the
environmentd auditing policy docket. In January 1995, the Agency held a focus group meeting in San
Francisco with key stakeholders
fromindustry, tradegroups, stateenvironmenta agencies, State AttorneysGenerd offices, ditrict attorneys
offices, environmenta and public interest groups, and professona environmenta auditing groups.

This mgor undertaking reflects the seriousness with which the U.S. EPA views the subject of
environmenta sdlf-auditing. One of the Agency's most important responsibilities is obtaining compliance
withthelawsthat protect public health and safeguard the environment. Thisgoa can beachieved only with
the voluntary cooperation of businessesand other regul ated entities subject to thoserequirements. Because
the vast mgjority of regulated entities comply with the environmenta laws, the focus of our enforcement

effortsison violators, not compliers. Thereisno doubt that Ohio sharesthe U.S. EPA'sgod of achieving
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cooperationof regulated entitiesto obtain compliancewith environmentd laws. Thecriticad questionishow
to achieve that god without intentionaly shielding environmentaly irresponsible behavior.

U.S. EPA's extensve study of the environmental audit issue resulted in the promulgation of anew
interim policy which containsincentives to encourage environmentally responsible behavior from regulated
entities. Thispolicy, acopy of which | submit for the record, took effect on April 18 of thisyear. Note
that it isan interim policy about which U.S. EPA is taking further comments until June 30, 1995. After
reviewing and consdering al the comments, the Agency anticipatesissuing afind policy later thisyear. The
interim policy is a good example of a common sense approach to environmenta protection. It isawell
balanced one that provides predictable incentives, but does not limit enforcement, in gppropriate
circumstances, or the public's right to know about environmental problems.

The U.S. EPA policy gpplies when a regulated entity undertakes a voluntary environmenta audit
or sdf-evauation. The policy providesthreeincentivesto conduct environmenta auditsor self-eva uations
and to disclose violations that may be discovered during them.

Firg, the Agency will completely iminate gravity-based (or " punitive’) pendtiesfor companiesor
public entities that voluntarily identify, disclose and correct violations in accordance with the policy
conditions. TheU.S. EPA will aso reduce gravity-based pendties by up to 75% for regulated entitiesthat
meet mogt, but not al of the conditions of the policy. U.S. EPA bdievesthat thisability to partialy reduce
pendties when pendty elimination is not appropriate is preferable to an dl or nothing approach.

Secondly, the U.S. EPA will not recommend to the Department of Justice (DQOJ) that crimina

charges be brought againgt a company acting in good faith to identify, disclose, and correct violations, so
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long as no serious actua harm has occurred. Under the federal system, DOJ hasthe ultimate authority on
crimina prosecutions, but U.S. EPA recommendations carry significant weight.

Thirdly, the U.S. EPA will not request voluntary environmenta audit reports to trigger or initiete
enforcement investigetions. This policy, which has been the Agency's policy and practice since 1986, will
dleviaefearsthat an audit report will invite investigations that would not otherwise occur. TheU.S. EPA
may, however, request audit report information if violations have been identified by other means.

In summary, the U.S. EPA through its April 1995 policy has struck a balance between the
encouragement of good behavior and the loss of some regulatory discretion. The policy dlows the U.S.
EPA to exercise its enforcement discretion in those cases where environmenta violations must be
addressed by the severity of crimind sanctions. U.S. EPA will also be able to assess penalties where the
violator has redlized an economic benefit as aresult of the violation, since the Agency believes that even
acompany that inadvertently violates an environmenta law company should not gain abusiness advantage
over companies that comply with the environmenta laws.  Inaddition, the April 1995 policy dlowsU.S.
EPA to reduce pendties where only portions of the policy's conditions gpply, if full eimination of the
pendtiesis not appropriate. Moreover, the policy affords the Agency the opportunity to obtain relevant
facts that may be contained in an audit report when an independent basis exids for the investigation, and
those facts are critical to the fact-finding effort.

Severa independent studies support the U.S. EPA's April 1995 policy's gods and conclusions.
For example, an Arthur Anderson survey of corporate genera counselsin 1992 reved ed that 59.2 percent
of corporations have had acompliance audit performed between 1989 and 1991, and another 3.6 percent

before 1989, while only 37.4 percent of corporations surveyed had never undertaken aforma compliance
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audit. This shows that a mgority of corporations have aready found it to their advantage to conduct
compliance audits. Of those corporations conducting audits, only 16 percent of the genera counsdls
reported that they atered their procedures for conducting audits because of concerns thet the violations
they find can be used againg them, while the overwheming mgority expressed no such concern.
Voluntary cooperation by regulated entities is dso exemplified in a sudy of the Investor

Responghility Research Center (IRRC). In its 1994 Corporate Environmental Profiles Directory, the

IRRC surveyed more than 249 companiesin 75 of the 86 Standard & Poors industry groups concerning
their methods of environmenta management. The study found a large amount of voluntary compliance
through various programs. For example:

0 83% of the companies surveyed have established written environmentd practices,

0 33% subscribe to codes of conduct;

0 53% have aboard of directorss committee that addresses environmental issues,

0 85% have established audit programs (average age of which is 8 years); and

0 72% have audited their domestic facilities within the last two years.

The preliminary results from aU.S. EPA internd survey on the use of information from voluntary
sdlf-disclosuresand voluntarily performed environmenta auditssupportsU.S. EPA'spolicy godsand show
that in generd even prior to its April 1995 palicy, the Agency did not initiate enforcement actions on the
basis of voluntarily self-disclosed information. The regions of U.S. EPA reported that of over 4,600
enforcement actionstaken during fiscal years 1993 and 1994, only 62 reported actions, amere 1.3%, were
initiated on the basis of voluntarily self-disclosed information. Of those actions, in 40 casesthe pendty was

or very likely will be mitigated for self-disclosure to the maximum extent alowable under the gpplicable
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enforcement policy. In the remaining 22 enforcement actions, the disclosing entity was provided alower
level of enforcement. To summarize, both the independent surveys and the interna survey support the
EPA's April 1995 palicy.

To U.S. EPA's and the Department of Justice's knowledge, the federa government has never
initiated a crimina enforcement case based upon a voluntarily submitted environmentd audit.

| will next address some of U.S. EPA's more detailed concerns with the Ohio bill currently before
you. | will begin with the privilege provisons and then discuss the immunity provisons.

The U.S. EPA opposesthe creation and adoption of new environmental evidentiary privileges. The
issues associated with the privileges and subsequent litigation create seriousresource drains on government
and private litigators. The bill encourages litigation over the scope of the privilege that will further burden
our aready taxed judicia system. Asdated by the U.S. Supreme Court inanumber of opinions, privileges
are impediments to the search for truth and should not be created lightly, nor construed broadly. A
privilege should not be created that could potentidly shidld from the government and  the public virtualy
dl factua information about an aspect of environmental non-compliance. In addition, in Oregon and the
other audit privilege sates, the existence of an environmenta audit privilege has not led to any increasein
environmenta auditing or voluntary compliance in those states. Moreover, the in camera process
complicates investigations and crimina prosecutions because the government must establish by a
preponderance of the evidence that one of the bill's exceptionswoul d apply to the audit information sought.
Furthermore, if an audit report isdeemed privileged in anin cameraproceeding, the prosecutor would then
have the burden of proving that other evidence used to prosecute the violator was not tainted (i.e., not the

"fruit of the poisonous treg") by the evidence deemed privileged.
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Unlike common law privileges, the audit privilege contained in the Ohio bill protects factud data
aswdl aslegd conclusons. This redtricts access to important evidence that would determine whether a
violation has occurred or whether a potentia environmenta disaster might be possible. In addition, the
definition of audit is so broad that it can cover and protect amost any violation that is discovered by the
company onitsown. The hill, too, dlowsindustry to dictateits own pacein correcting violations because
it only cdls for "reasonable diligence" in coming into compliance with thelaw. Thus, compliance might be
dower than would be in the best interest of protecting public hedth and the environment. In contrast, the
U.S. EPA normally indgststhat violatorsmust achievefull and fina compliance asexpeditiousas practicable.

Another concern that the U.S. EPA has with Senate Bill 138 is with its impacts on crimind law
prosecution under the immunity provisions. Under the proposed law, immunity from crimina prosection
for crimind acts other than knowing acts is granted with respect to environmental audit information
promptly and voluntarily disclosed to the Ohio EPA. Under the provisions of the hill, it appears that
crimina negligence or recklessness, or even recklessness with a total disregard for human life would be
shielded. For example, consider asituation inwhich acompany that produces adangerous chemical, such
as ethylene oxide, conducts an environmenta audit and finds no violation of the environmentd laws, but the
results of the audit reved "an environmental disaster waiting to happen.” Suppose that the company
recklesdy, or even negligently disregards the potential risk, and sometime later the toxic gas escgpesand
severd employees and afew nearby residents are killed or injured by the gas. If the company promptly
discloses the release of the gas as it is occurring, the disclosure would qudify as voluntary and prompt.
Under thisscenario, the company and its officia swould be completdly immunized from crimind prosection

or from civil penalties that would otherwise be rightfully imposed on a company that recklesdy or
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negligently caused people to lose their lives or be serioudy injured. It isimpossible to imagine that Ohio
would risk such an event within its borders, but this type of crimina or a least grosdy negligent tortious
activity is exactly what such immunity provision would protect.

Moreover, the bill should not extend immunity to repeat violations, violaions which present an
imminent and substantia endangerment, or violations where, as described above, there has been serious
actual harm. U.S. EPA's April policy does not give rise to these concerns, because it does not accord
immunity to regulated entities. Instead, it provides a reasonable incentive program that applies if its
conditions are met.

Findly, the immunity provisons of the bill ingppropriately would dlow a violating company to
benefit from its violations of the environmenta laws and obtain a competitive economic advantage over
complying competitors. To maintain aleve playing fid, Ohio should reserveitsright to collect a pendty
that is equa to or greater than the economic benefit the violator has received as a result of its non-
compliance, even where there has been a prompt and voluntary disclosure of theviolation. TheU.S. EPA
firmly believes tha the recovery of an economic benefit of aviolation ensuresthat aviolator doesnot gain
a compstitive advantage, even if it was unintentiona, over others who invested resources to meet
environmenta requirements.  U.S. EPA s required to establish a certain minimum consistency in
enforcement across the country, so that the sanctions a business faces for violating federal environmenta
law do not depend on where the businessislocated. Asthe Agency conducted public meetings acrossthe
country to discusstheseissues, industry leadersvoiced support for the recapture of economic benefit under

these circumstances.
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In clogng, | urge that you not enact thislegidation. U.S. EPA has considered many of the issues
facing this committee and is aware that the task at hand isnot easy. | hope you will consder the merits of
the April 1995 interim U.S. EPA policy on voluntary environmenta self-policing and sdf-disclosure, which
was adopted only after more than a year of fact-finding and consideration of the views of hundreds of
stakeholders across the country. U.S. EPA recognizes the states are important partners in federa
enforcement, and thet it isdesirableto create aclimatein which statescan beinnovative. If, however, Ohio
condrains its enforcement through passage of the proposed audit privilege/immunity legidation, U.S. EPA
may find it necessary to increase federd enforcement in Ohio. | thank you for inviting meto testify on this

important issue today.



