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(vii) Proximity impacts will be miti-
gated to a condition equivalent to, or 
better than, that which would occur 
under a no-build scenario; 

(viii) Change in accessibility will not 
substantially diminish the utilization 
of the section 4(f) resource; or 

(ix) Vibration levels from project 
construction activities are mitigated, 
through advance planning and moni-
toring of the activities, to levels that 
do not cause a substantial impairment 
of the section 4(f) resource. 

(6) When a constructive use deter-
mination is made, it will be based, to 
the extent it reasonably can, upon the 
following: 

(i) Identification of the current ac-
tivities, features, or attributes of a re-
source qualified for protection under 
section 4(f) and which may be sensitive 
to proximity impacts; 

(ii) An analysis of the proximity im-
pacts of the proposed project on the 
section 4(f) resource. If any of the prox-
imity impacts will be mitigated, only 
the net impact need be considered in 
this analysis. The analysis should also 
describe and consider the impacts 
which could reasonably be expected if 
the proposed project were not imple-
mented, since such impacts should not 
be attributed to the proposed project; 

(iii) Consultation, on the above iden-
tification and analysis, with the Fed-
eral, State, or local officials having ju-
risdiction over the park, recreation 
area, refuge, or historic site. 

(7) A temporary occupancy of land is 
so minimal that it does not constitute 
a use within the meaning of section 4(f) 
when the following conditions are sat-
isfied: 

(i) Duration must be temporary, i.e., 
less than the time needed for construc-
tion of the project, and there should be 
no change in ownership of the land; 

(ii) Scope of the work must be minor, 
i.e., both the nature and the magnitude 
of the changes to the section 4(f) re-
source are minimal; 

(iii) There are no anticipated perma-
nent adverse physical impacts, nor will 
there be interference with the activi-
ties or purposes of the resource, on ei-
ther a temporary or permanent basis; 

(iv) The land being used must be fully 
restored, i.e., the resource must be re-
turned to a condition which is at least 

as good as that which existed prior to 
the project; and 

(v) There must be documented agree-
ment of the appropriate Federal, State, 
or local officials having jurisdiction 
over the resource regarding the above 
conditions. 

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 
5, 1988, as amended at 56 FR 13279, Apr. 1, 
1991; 57 FR 12411, Apr. 10, 1992; 70 FR 24470, 
May 9, 2005] 

§ 771.137 International actions. 
(a) The requirements of this part 

apply to: 
(1) Administration actions signifi-

cantly affecting the environment of a 
foreign nation not participating in the 
action or not otherwise involved in the 
action. 

(2) Administration actions outside 
the U.S., its territories, and posses-
sions which significantly affect natural 
resources of global importance des-
ignated for protection by the President 
or by international agreement. 

(b) If communication with a foreign 
government concerning environmental 
studies or documentation is antici-
pated, the Administration shall coordi-
nate such communication with the De-
partment of State through the Office of 
the Secretary of Transportation. 
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