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emergency circumstances (40 CFR
1506.11) shall be referred to the Admin-
istration’s headquarters for evaluation
and decision after consultation with
CEQ.

§771.133 Compliance with other re-
quirements.

The final EIS or FONSI should docu-
ment compliance with requirements of
all applicable environmental laws, Ex-
ecutive orders, and other related re-
quirements. If full compliance is not
possible by the time the final EIS or
FONSI is prepared, the final EIS or
FONSI should reflect consultation with
the appropriate agencies and provide
reasonable assurance that the require-
ments will be met. Approval of the en-
vironmental document constitutes
adoption of any Administration find-
ings and determinations that are con-
tained therein. The FHWA approval of
the appropriate NEPA document will
constitute its finding of compliance
with the report requirements of 23
U.S.C. 128.

§771.135 Section 4(f) (49 U.S.C. 303).

(@)(I) The Administration may not
approve the use of land from a signifi-
cant publicly owned public park, recre-
ation area, or wildlife and waterfowl
refuge, or any significant historic site
unless a determination is made that:

(i) There is no feasible and prudent
alternative to the use of land from the
property; and

(if) The action includes all possible
planning to minimize harm to the
property resulting from such use.

(2) Supporting information must
demonstrate that there are unique
problems or unusual factors involved in
the use of alternatives that avoid these
properties or that the cost, social, eco-
nomic, and environmental impacts, or
community disruption resulting from
such alternatives reach extraordinary
magnitudes.

(b) The Administration will deter-
mine the application of section 4(f).
Any use of lands from a section 4(f)
property shall be evaluated early in the
development of the action when alter-
natives to the proposed action are
under study.

(c) Consideration under section 4(f) is
not required when the Federal, State,
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or local officials having jurisdiction
over a park, recreation area or refuge
determine that the entire site is not
significant. In the absence of such a de-
termination, the section 4(f) land will
be presumed to be significant. The Ad-
ministration will review the signifi-
cance determination to assure its rea-
sonableness.

(d) Where Federal lands or other pub-
lic land holdings (e.g., State forests)
are administered under statutes per-
mitting management for multiple uses,
and, in fact, are managed for multiple
uses, section 4(f) applies only to those
portions of such lands which function
for, or are designated in the plans of
the administering agency as being for,
significant park, recreation, or wildlife
and waterfowl purposes. The deter-
mination as to which lands so function
or are so designated, and the signifi-
cance of those lands, shall be made by
the officials having jurisdiction over
the lands. The Administration will re-
view this determination to assure its
reasonableness. The determination of
significance shall apply to the entire
area of such park, recreation, or wild-
life and waterfowl refuge sites.

(e) In determining the application of
section 4(f) to historic sites, the Ad-
ministration, in cooperation with the
applicant, will consult with the State
Historic Preservation Officer (SHPO)
and appropriate local officials to iden-
tify all properties on or eligible for the
National Register of Historic Places
(National Register). The section 4(f) re-
quirements apply only to sites on or el-
igible for the National Register unless
the Administration determines that
the application of section 4(f) is other-
wise appropriate.

(f) The Administration may deter-
mine that section 4(f) requirements do
not apply to restoration, rehabilita-
tion, or maintenance of transportation
facilities that are on or eligible for the
National Register when:

(1) Such work will not adversely af-
fect the historic qualities of the facil-
ity that caused it to be on or eligible
for the National Register, and

(2) The SHPO and the Advisory Coun-
cil on Historic Preservation (ACHP)
have been consulted and have not ob-
jected to the Administration finding in
paragraph (f)(1) of this section.
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(9)(1) Section 4(f) applies to all ar-
cheological sites on or eligible for in-
clusion on the National Register, in-
cluding those discovered during con-
struction except as set forth in para-
graph (9)(2) of this section. Where sec-
tion 4(f) applies to archeological sites
discovered during construction, the
section 4(f) process will be expedited.
In such cases, the evaluation of feasible
and prudent alternatives will take ac-
count of the level of investment al-
ready made. The review process, in-
cluding the consultation with other
agencies, will be shortened as appro-
priate.

(2) Section 4(f) does not apply to ar-
cheological sites where the Adminis-
tration, after consultation with the
SHPO and the ACHP, determines that
the archeological resource is important
chiefly because of what can be learned
by data recovery and has minimal
value for preservation in place. This
exception applies both to situations
where data recovery is undertaken or
where the Administration decides, with
agreement of the SHPO and, where ap-
plicable, the ACHP not to recover the
resource.

(h) Designations of park and recre-
ation lands, wildlife and waterfowl ref-
uges, and historic sites are sometimes
made and determinations of signifi-
cance changed late in the development
of a proposed action. With the excep-
tion of the treatment of archeological
resources in paragraph (g) of this sec-
tion, the Administration may permit a
project to proceed without consider-
ation under section 4(f) if the property
interest in the section 4(f) lands was
acquired for transportation purposes
prior to the designation or change in
the determination of significance and
if an adequate effort was made to iden-
tify properties protected by section 4(f)
prior to acquisition.

(i) The evaluations of alternatives to
avoid the use of section 4(f) land and of
possible measures to minimize harm to
such lands shall be developed by the
applicant in cooperation with the Ad-
ministration. This information should
be presented in the draft EIS, EA, or,
for a project classified as a CE in a sep-
arate document. The section 4(f) eval-
uation shall be provided for coordina-
tion and comment to the officials hav-
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ing jurisdiction over the section A4(f)
property and to the Department of the
Interior, and as appropriate to the De-
partment of Agriculture and the De-
partment of Housing and Urban Devel-
opment. A minimum of 45 days shall be
established by the Administration for
receipt of comments. Uses of section
4(f) land covered by a programmatic
section 4(f) evaluation shall be docu-
mented and coordinated as specified in
the programmatic section 4(f) evalua-
tion.

(J) When adequate support exists for
a section 4(f) determination, the dis-
cussion in the final EIS, FONSI, or sep-
arate section 4(f) evaluation shall spe-
cifically address:

(1) The reasons why the alternatives
to avoid a section 4(f) property are not
feasible and prudent; and

(2) All measures which will be taken
to minimize harm to the section 4(f)
property.

(k) The final Section 4(f) evaluation
will be reviewed for legal sufficiency.

(I) For actions processed with EISs,
the Administration will make the sec-
tion 4(f) approval either in its approval
of the final EIS or in the ROD. Where
the section 4(f) approval is documented
in the final EIS, the Administration
will summarize the basis for its section
4(f) approval in the ROD. Actions re-
quiring the use of section 4(f) property,
and proposed to be processed with a
FONSI or classified as a CE, shall not
proceed until notified by the Adminis-
tration of section 4(f) approval. For
these actions, any required section 4(f)
approval will be documented sepa-
rately.

(m) Circulation of a separate section
4(f) evaluation will be required when:

(1) A proposed modification of the
alignment or design would require the
use of section 4(f) property after the
CE, FONSI, draft EIS, or final EIS has
been processed;

(2) The Administration determines,
after processing the CE, FONSI, draft
EIS, or final EIS that section 4(f) ap-
plies to a property;

(3) A proposed modification of the
alignment, design, or measures to min-
imize harm (after the original section
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4(f) approval) would result in a sub-
stantial increase in the amount of sec-
tion 4(f) land used, a substantial in-
crease in the adverse impacts to sec-
tion 4(f) land, or a substantial reduc-
tion in mitigation measures; or

(4) Another agency is the lead agency
for the NEPA process, unless another
DOT element is preparing the section
4(f) evaluation.

(n) If the Administration determines
under §771.135(m) or otherwise, that
section 4(f) is applicable after the CE,
FONSI, or final EIS has been processed,
the decision to prepare and circulate a
section 4(f) evaluation will not nec-
essarily require the preparation of a
new or supplemental environmental
document. Where a separately cir-
culated section 4(f) evaluation is pre-
pared, such evaluation does not nec-
essarily:

(1) Prevent the granting of new ap-
provals;

(2) Require the withdrawal of pre-
vious approvals; or

(3) Require the suspension of project
activities; for any activity not affected
by the section 4(f) evaluation.

(0) An analysis required by section
4(f) may involve different levels of de-
tail where the section 4(f) involvement
is addressed in a tiered EIS.

(1) When the first-tier, broad-scale
EIS is prepared, the detailed informa-
tion necessary to complete the section
4(f) evaluation may not be available at
that stage in the development of the
action. In such cases, an evaluation
should be made on the potential im-
pacts that a proposed action will have
on section 4(f) land and whether those
impacts could have a bearing on the de-
cision to be made. A preliminary deter-
mination may be made at this time as
to whether there are feasible and pru-
dent locations or alternatives for the
action to avoid the use of section 4(f)
land. This preliminary determination
shall consider all possible planning to
minimize harm to the extent that the
level of detail available at the first-tier
EIS stage allows. It is recognized that
such planning at this stage will nor-
mally be limited to ensuring that op-
portunities to minimize harm at subse-
quent stages in the development proc-
ess have not been precluded by deci-
sions made at the first-tier stage. This
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preliminary determination is then in-
corporated into the first-tier EIS.

(2) A section 4(f) approval made when
additional design details are available
will include a determination that:

(i) The preliminary section 4(f) deter-
mination made pursuant to paragraph
(0)(1) of this section is still valid; and

(ii) The criteria of paragraph (a) of
this section have been met.

(p) Use. (1) Except as set forth in
paragraphs (f), (g)(2), and (h) of this
section, ‘‘use” (in paragraph (a)(1) of
this section) occurs:

(i) When land is permanently incor-
porated into a transportation facility;

(ii) When there is a temporary occu-
pancy of land that is adverse in terms
of the statute’s preservationist pur-
poses as determined by the criteria in
paragraph (p)(7) of this section; or

(iii) When there is a constructive use
of land.

(2) Constructive use occurs when the
transportation project does not incor-
porate land from a section 4(f) re-
source, but the project’s proximity im-
pacts are so severe that the protected
activities, features, or attributes that
qualify a resource for protection under
section 4(f) are substantially impaired.
Substantial impairment occurs only
when the protected activities, features,
or attributes of the resource are sub-
stantially diminished.

(3) The Administration is not re-
quired to determine that there is no
constructive use. However, such a de-
termination could be made at the dis-
cretion of the Administration.

(4) The Administration has reviewed
the following situations and deter-
mined that a constructive use occurs
when:

(i) The projected noise level increase
attributable to the project substan-
tially interferes with the use and en-
joyment of a noise-sensitive facility of
a resource protected by section 4(f),
such as hearing the performances at an
outdoor amphitheater, sleeping in the
sleeping area of a campground, enjoy-
ment of a historic site where a quiet
setting is a generally recognized fea-
ture or attribute of the site’s signifi-
cance, or enjoyment of an urban park
where serenity and quiet are signifi-
cant attributes;
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(ii) The proximity of the proposed
project substantially impairs esthetic
features or attributes of a resource pro-
tected by section 4(f), where such fea-
tures or attributes are considered im-
portant contributing elements to the
value of the resource. Examples of sub-
stantial impairment to visual or es-
thetic qualities would be the location
of a proposed transportation facility in
such proximity that it obstructs or
eliminates the primary views of an
architecturally significant historical
building, or substantially detracts
from the setting of a park or historic
site which derives its value in substan-
tial part due to its setting;

(iii) The project results in a restric-
tion on access which substantially di-
minishes the utility of a significant
publicly owned park, recreation area,
or a historic site;

(iv) The vibration impact from oper-
ation of the project substantially im-
pairs the use of a section 4(f) resource,
such as projected vibration levels from
a rail transit project that are great
enough to affect the structural integ-
rity of a historic building or substan-
tially diminish the utility of the build-
ing; or

(v) The ecological intrusion of the
project substantially diminishes the
value of wildlife habitat in a wildlife or
waterfowl refuge adjacent to the
project or substantially interferes with
the access to a wildlife or waterfowl
refuge, when such access is necessary
for established wildlife migration or
critical life cycle processes.

(5) The Administration has reviewed
the following situations and deter-
mined that a constructive use does not
occur when:

(i) Compliance with the requirements
of section 106 of the National Historic
Preservation Act and 36 CFR part 800
for proximity impacts of the proposed
action, on a site listed on or eligible for
the National Register of Historic
Places, results in an agreement of ‘‘no
effect’” or ‘‘no adverse effect’’;

(if) The projected traffic noise levels
of the proposed highway project do not
exceed the FHWA noise abatement cri-
teria as contained in Table 1, 23 CFR
part 772, or the projected operational
noise levels of the proposed transit
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project do not exceed the noise impact
criteria in the FTA guidelines;

(iii) The projected noise levels exceed
the relevant threshold in paragraph
(p)(5)(ii) of this section because of high
existing noise, but the increase in the
projected noise levels if the proposed
project is constructed, when compared
with the projected noise levels if the
project is not built, is barely percep-
tible (3 dBA or less);

(iv) There are proximity impacts to a
section 4(f) resource, but a govern-
mental agency’s right-of-way acquisi-
tion, an applicant’s adoption of project
location, or the Administration ap-
proval of a final environmental docu-
ment, established the location for a
proposed transportation project before
the designation, establishment, or
change in the significance of the re-
source. However, if the age of an his-
toric site is close to, but less than, 50
years at the time of the governmental
agency’s acquisition, adoption, or ap-
proval, and except for its age would be
eligible for the National Register, and
construction would begin after the site
was eligible, then the site is considered
a historic site eligible for the National
Register;

(v) There are impacts to a proposed
public park, recreation area, or wildlife
refuge, but the proposed transportation
project and the resource are concur-
rently planned or developed. Examples
of such concurrent planning or develop-
ment include, but are not limited to:

(A) Designation or donation of prop-
erty for the specific purpose of such
concurrent development by the entity
with jurisdiction or ownership of the
property for both the potential trans-
portation project and the section 4(f)
resource, or

(B) Designation, donation, planning
or development of property by two or
more governmental agencies, with ju-
risdiction for the potential transpor-
tation project and the section 4(f) re-
source, in consultation with each
other;

(vi) Overall (combined) proximity im-
pacts caused by a proposed project do
not substantially impair the activities,
features, or attributes that qualify a
resource for protection under section
4(f);
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(vii) Proximity impacts will be miti-
gated to a condition equivalent to, or
better than, that which would occur
under a no-build scenario;

(viii) Change in accessibility will not
substantially diminish the utilization
of the section 4(f) resource; or

(ix) Vibration levels from project
construction activities are mitigated,
through advance planning and moni-
toring of the activities, to levels that
do not cause a substantial impairment
of the section 4(f) resource.

(6) When a constructive use deter-
mination is made, it will be based, to
the extent it reasonably can, upon the
following:

(i) ldentification of the current ac-
tivities, features, or attributes of a re-
source qualified for protection under
section 4(f) and which may be sensitive
to proximity impacts;

(ii) An analysis of the proximity im-
pacts of the proposed project on the
section 4(f) resource. If any of the prox-
imity impacts will be mitigated, only
the net impact need be considered in
this analysis. The analysis should also
describe and consider the impacts
which could reasonably be expected if
the proposed project were not imple-
mented, since such impacts should not
be attributed to the proposed project;

(iii) Consultation, on the above iden-
tification and analysis, with the Fed-
eral, State, or local officials having ju-
risdiction over the park, recreation
area, refuge, or historic site.

(7) A temporary occupancy of land is
so minimal that it does not constitute
a use within the meaning of section 4(f)
when the following conditions are sat-
isfied:

(i) Duration must be temporary, i.e.,
less than the time needed for construc-
tion of the project, and there should be
no change in ownership of the land;

(ii) Scope of the work must be minor,
i.e., both the nature and the magnitude
of the changes to the section 4(f) re-
source are minimal;

(iii) There are no anticipated perma-
nent adverse physical impacts, nor will
there be interference with the activi-
ties or purposes of the resource, on ei-
ther a temporary or permanent basis;

(iv) The land being used must be fully
restored, i.e., the resource must be re-
turned to a condition which is at least
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as good as that which existed prior to
the project; and

(v) There must be documented agree-
ment of the appropriate Federal, State,
or local officials having jurisdiction
over the resource regarding the above
conditions.

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr.
5, 1988, as amended at 56 FR 13279, Apr. 1,
1991; 57 FR 12411, Apr. 10, 1992; 70 FR 24470,
May 9, 2005]

§771.137 International actions.

(@) The requirements of this part
apply to:

(1) Administration actions signifi-
cantly affecting the environment of a
foreign nation not participating in the
action or not otherwise involved in the
action.

(2) Administration actions outside
the U.S., its territories, and posses-
sions which significantly affect natural
resources of global importance des-
ignated for protection by the President
or by international agreement.

(b) If communication with a foreign
government concerning environmental
studies or documentation is antici-
pated, the Administration shall coordi-
nate such communication with the De-
partment of State through the Office of
the Secretary of Transportation.

PART  772—PROCEDURES  FOR
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Definitions.
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