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emergency circumstances (40 CFR 
1506.11) shall be referred to the Admin-
istration’s headquarters for evaluation 
and decision after consultation with 
CEQ. 

§ 771.133 Compliance with other re-
quirements. 

The final EIS or FONSI should docu-
ment compliance with requirements of 
all applicable environmental laws, Ex-
ecutive orders, and other related re-
quirements. If full compliance is not 
possible by the time the final EIS or 
FONSI is prepared, the final EIS or 
FONSI should reflect consultation with 
the appropriate agencies and provide 
reasonable assurance that the require-
ments will be met. Approval of the en-
vironmental document constitutes 
adoption of any Administration find-
ings and determinations that are con-
tained therein. The FHWA approval of 
the appropriate NEPA document will 
constitute its finding of compliance 
with the report requirements of 23 
U.S.C. 128. 

§ 771.135 Section 4(f) (49 U.S.C. 303). 
(a)(l) The Administration may not 

approve the use of land from a signifi-
cant publicly owned public park, recre-
ation area, or wildlife and waterfowl 
refuge, or any significant historic site 
unless a determination is made that: 

(i) There is no feasible and prudent 
alternative to the use of land from the 
property; and 

(ii) The action includes all possible 
planning to minimize harm to the 
property resulting from such use. 

(2) Supporting information must 
demonstrate that there are unique 
problems or unusual factors involved in 
the use of alternatives that avoid these 
properties or that the cost, social, eco-
nomic, and environmental impacts, or 
community disruption resulting from 
such alternatives reach extraordinary 
magnitudes. 

(b) The Administration will deter-
mine the application of section 4(f). 
Any use of lands from a section 4(f) 
property shall be evaluated early in the 
development of the action when alter-
natives to the proposed action are 
under study. 

(c) Consideration under section 4(f) is 
not required when the Federal, State, 

or local officials having jurisdiction 
over a park, recreation area or refuge 
determine that the entire site is not 
significant. In the absence of such a de-
termination, the section 4(f) land will 
be presumed to be significant. The Ad-
ministration will review the signifi-
cance determination to assure its rea-
sonableness. 

(d) Where Federal lands or other pub-
lic land holdings (e.g., State forests) 
are administered under statutes per-
mitting management for multiple uses, 
and, in fact, are managed for multiple 
uses, section 4(f) applies only to those 
portions of such lands which function 
for, or are designated in the plans of 
the administering agency as being for, 
significant park, recreation, or wildlife 
and waterfowl purposes. The deter-
mination as to which lands so function 
or are so designated, and the signifi-
cance of those lands, shall be made by 
the officials having jurisdiction over 
the lands. The Administration will re-
view this determination to assure its 
reasonableness. The determination of 
significance shall apply to the entire 
area of such park, recreation, or wild-
life and waterfowl refuge sites. 

(e) In determining the application of 
section 4(f) to historic sites, the Ad-
ministration, in cooperation with the 
applicant, will consult with the State 
Historic Preservation Officer (SHPO) 
and appropriate local officials to iden-
tify all properties on or eligible for the 
National Register of Historic Places 
(National Register). The section 4(f) re-
quirements apply only to sites on or el-
igible for the National Register unless 
the Administration determines that 
the application of section 4(f) is other-
wise appropriate. 

(f) The Administration may deter-
mine that section 4(f) requirements do 
not apply to restoration, rehabilita-
tion, or maintenance of transportation 
facilities that are on or eligible for the 
National Register when: 

(1) Such work will not adversely af-
fect the historic qualities of the facil-
ity that caused it to be on or eligible 
for the National Register, and 

(2) The SHPO and the Advisory Coun-
cil on Historic Preservation (ACHP) 
have been consulted and have not ob-
jected to the Administration finding in 
paragraph (f)(1) of this section. 
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