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programmers and may select among 
such programmers when demand 
exceeds the capacity of their reserved 
channels. 

(ii) A DBS operator may not require 
the programmers it selects to include 
particular programming on its channels. 

(iii) A DBS operator may not alter or 
censor the content of the programming 
provided by the qualified programmer 
using the channels reserved pursuant to 
this section. 

(4) Non-commercial channel 
limitation. A DBS operator cannot 
initially select a qualified programmer 
to fill more than one of its reserved 
channels except that, after all qualified 
entities that have sought access have 
been offered access on at least one 
channel, a provider may allocate 
additional channels to qualified 
programmers without having to make 
additional efforts to secure other 
qualified programmers. 

(5) Rates, terms and conditions. (i) In 
making the required reserved capacity 
available, DBS providers cannot charge 
rates that exceed costs that are directly 
related to making the capacity available 
to qualified programmers. Direct costs 
include only the cost of transmitting the 
signal to the uplink facility and 
uplinking the signal to the satellite. 

(ii) Rates for capacity reserved under 
paragraph (a) of this section shall not 
exceed 50 percent of the direct costs as 
defined in this section. 

(iii) Nothing in this section shall be 
construed to prohibit DBS providers 
from negotiating rates with qualified 
programmers that are less than 50 
percent of direct costs or from paying 
qualified programmers for the use of 
their programming. 

(iv) DBS providers shall reserve 
discrete channels and offer these to 
qualifying programmers at consistent 
times to fulfill the reservation 
requirement described in these rules. 

(6) Public file. (i) In addition to the 
political file requirements in 
§ 25.701(d), each DBS provider shall 
keep and permit public inspection of a 
complete and orderly record of: 

(A) Quarterly measurements of 
channel capacity and yearly average 
calculations on which it bases its four 
percent reservation, as well as its 
response to any capacity changes; 

(B) A record of entities to whom 
noncommercial capacity is being 
provided, the amount of capacity being 
provided to each entity, the conditions 

under which it is being provided and 
the rates, if any, being paid by the 
entity; 

(C) A record of entities that have 
requested capacity, disposition of those 
requests and reasons for the disposition. 

(ii) All records required by this 
paragraph shall be placed in a file 
available to the public as soon as 
possible and shall be retained for a 
period of two years. 

(7) Effective date. DBS providers are 
required to make channel capacity 
available pursuant to this section upon 
the effective date. Programming 
provided pursuant to this rule must be 
available to the public no later than six 
months after the effective date.
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AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Closure.

SUMMARY: NMFS is closing directed 
fishing for groundfish with non-pelagic 
trawl gear in the red king crab savings 
subarea (RKCSS) of the Bering Sea and 
Aleutian Islands management area 
(BSAI). This action is necessary to 
prevent exceeding the 2004 red king 
crab prohibited species catch (PSC) 
limit that is specified for the RKCSS of 
the BSAI.
DATES: Effective 1200 hrs, Alaska local 
time (A.l.t.), April 23, 2004, until 2400 
hrs, A.l.t., December 31, 2004.
FOR FURTHER INFORMATION CONTACT: Josh 
Keaton, 907–586–7228.
SUPPLEMENTARY INFORMATION: NMFS 
manages the groundfish fishery in the 
BSAI exclusive economic zone 
according to the Fishery Management 
Plan for the Groundfish Fishery of the 

Bering Sea and Aleutian Islands Area 
(FMP) prepared by the North Pacific 
Fishery Management Council under 
authority of the Magnuson-Stevens 
Fishery Conservation and Management 
Act. Regulations governing fishing by 
U.S. vessels in accordance with the FMP 
appear at subpart H of 50 CFR part 600 
and CFR part 679.

The final 2004 harvest specifications 
for groundfish of the BSAI (69 FR 9242, 
February 27, 2004), established the 2004 
red king crab PSC limit that is specified 
for the RKCSS of the BSAI , as 42,495 
animals.

In accordance with 
§ 679.21(e)(7)(ii)(B), the Administrator, 
Alaska Region, NMFS, has determined 
that the amount of the 2004 red king 
crab PSC limit specified for the RKCSS 
will be caught. Consequently, NMFS is 
closing the RKCSS to directed fishing 
for groundfish with non-pelagic trawl 
gear.

Classification

This action responds to the best 
available information recently obtained 
from the fishery. The Assistant 
Administrator for Fisheries, NOAA, 
(AA), finds good cause to waive the 
requirement to provide prior notice and 
opportunity for public comment 
pursuant to the authority set forth at 5 
U.S.C. 553(b)(B) as such requirement is 
impracticable and contrary to the public 
interest. This requirement is 
impracticable and contrary to the public 
interest as it would prevent the Agency 
from responding to the most recent 
fisheries data in a timely fashion and 
would delay the closure of the RKCSS 
under the 2004 red king crab PSC limit 
that is specified for the RKCSS of the 
BSAI.

The AA also finds good cause to 
waive the 30–day delay in the effective 
date of this action under 5 U.S.C. 
553(d)(3). This finding is based upon 
the reasons provided above for waiver of 
prior notice and opportunity for public 
comment.

This action is required by § 679.21 
and is exempt from review under 
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 22, 2004.
Alan D. Risenhoover,
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service.
[FR Doc. 04–9648 Filed 4–23–04; 2:29 pm]
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