THE DIALOGUE BETWEEN STUDENTS OF BUSINESS
AND STUDENTS OF ANTITRUST

A Keynote Address

By Thomas B. Leary’

It is both a pleasure and a privilege to introduce this American Antitrust Ingtitute program on
“Stretching the Envelope’ of our thinking about antitrust policy. The American Antitrust Indtitute
provides aforum for people who question established wisdom and suggest new idess, and if | have
learned one thing in forty-plus years of involvement with antitrust policy, it is that we aways should be
willing to entertain new ideas. A good friend reminded me recently that dl of us need to remain humble,
particularly those who not only reflect on antitrust policies but aso have some responsbility for
implementing them. The best definition of humility, not found in any dictionary, iswillingnessto be

taught. | want to agpproach my assgnment here in that spirit.

A theme of this conference and the subject of this introductory speech isthe potentid for
improved antitrust enforcement through a more active dia ogue between the traditiona antitrust
community and the faculty and students in business schools. Here, as dways, the word “diaogue’

suggests a two-way exchange.

Commissioner, Federd Trade Commisson. A preliminary and unwritten version of
this gpeech was given at the Notre Dame Research Workshop and Conference on Marketing,
Competitive Conduct and Antitrust Policy on May 3, 2002. These are individua views, not necessarily
shared by any other commissoner. | acknowledge the assstance of my advisor Thomas J. Klotz in the

preparation of this paper.



1. The Challenge of Incipiency Statutes and the Inevitability of Subjectivity

| am not sure that business people understand what antitrust enforcement is al about.
Commentators who draw an analogy between antitrust agencies and “cops’ on a business beet do not
help because it suggests that antitrust offenses, like Street crimes, are obvious and readily identifiable.
An andogy to “umpires’ on aplaying fidd is not much better because umpires do have to exercise
some judgment about the existence of an offense or a“foul,” but they are dways reviewing events that

have dready occurred rather than incipient threats of future consequences.

Antitrust is different. With the exception of so-cdled “per s’ offenses that are presumed to
cause immediate consumer harm,* al antitrust is focused to some degree on incipiency concerns.
Statutes like Sections 3 and 7 of the Clayton Act,? which refer to conduct that “may . . . substantialy . .
. lessen competition, or . . . tend to create amonopoly,” expressy invite consderation of potentia
future effects. The rich rule-of-reason jurisprudence that gives content to Sections 1 and 2 of the
Sherman Act, or Section 5 of the Federa Trade Commission Act,® similarly requires consideration of

future consegquences in appropriate cases.

! See Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 5 (1958)(per se offenses
“are conclusively presumed to be unreasonable and therefore illegd without eaborate inquiry” and such
practices include “price fixing, divison of markets, group boycotts, and tying arrangements”).

2 15 U.S.C. § 14, 18 (2000).

3 15U.S.C. 88 1, 2, 45 (2000).



Some have argued that the incipiency component of antitrust has been improperly ignored in
recent years,® but | think it is more accurate to say that people have different views on the extent to
which long-term predictions need to be discounted and, perhaps, different tolerances for errors of
under-enforcement or over-enforcement (so-caled “Type|” and “Typell”). For example, we redly
have no objective way to evauate arguments that particular forms of competition, with immediate pro-
consumer effects, will so adversdly affect competitors that consumers will be harmed in the long run.
Harold Demsetz summed up the problem succinctly about ten years ago, in a gpeech that never got the
atention it deserved: “People with opposing views on thisissue implicitly believe in different rates of

transformation between competition now and competition in the future.™

The inherently subjective nature of these judgements should not surprise students of business,
whose work is prominently and gppropriately featured here today. Even though corporate executives
typicaly are required by governing state law® to focus on a single overriding concern, shareholder
return, and they have available increasingly sophisticated tools to measure and to forecast, they would
indignantly reject any suggestion that they could be replaced by acomputer or agatistician. Thereis

aways room for the exercise of judgement. In particular, executives have the discretion to make

4 See Robert H. Lande,_Resurrecting Incipiency: From Von's Grocery to Consumer
Choice, 68 Antitrust L.J. 875 (2001).

> See Harold Demsetz, 100 Y ears of Antitrust: Should We Celebrate?, Brent T. Upson
Memorid Lecture, George Mason University School of Law, Law & Economics Center, at 8 (1991).

6 William Meade Fletcher, 3 Fletcher Cyclopediaof the law of Private Corporations
837.50 at 161-167 (2002)(Officers and directors of a corporation have afiduciary relationship to the
corporation and its shareholders).
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investments that have an immediate adverse effect on earnings but the potentid for along-term payoff,

and reasonable peopl e can disagree about these predictions.

We in government who are responsble for enforcement of the antitrust laws are in many ways
amilar. Itisnow generdly agreed that we dso have asingle overriding concern, though our focusison
consumer welfare rather than shareholder welfare (gods that are not necessarily in conflict). In some
ways, our job is easier because we are not required to enhance consumer welfare across the board but
rather to focus on particular business practices, which come to our attention one way or the other, and
to determine whether they will have an adverse effect. In this sense, we are reactive rather than
proactive. In another respect, however, our job is harder becauise the decisions we make in one case

will inevitably have some impact on people who are not before us. We create precedents.

2. The Need for Predictability

| do not need to explain the role of precedents to an audience of people brought up in the
common law tradition. But, we sometimes underestimate the critica importance of precedents or
sgnpogtsin afidd like antitrust, where the satutory standards are vague and enforcement is o
diffused. The antitrust laws are not redly enforced by bureaucrats like me; we in federd or state
governments review only a minute fraction of the business dtrategies that are consdered every day in
aress of potentia concern. The sameistrue of so-caled “private attorneys general.” The people who
redly enforce the antitrust laws, day-to-day, are private counselors employed either as “insde’ or

“outsde’ lawvyers. When | was responsible for antitrust compliance at Genera Motors during the
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1970s, | once told the then-head of the Antitrust Division - - only half-jokingly - - that | dedlt with more

potentia antitrust problems before breskfast every day than he saw in aweek.

Enforcement redlities mandate that antitrust rules not only make sense to the deep thinkers
present in this room, and people who judge business conduct after the fact, but also that they be
transparent to the people who have the prime responsibility for applying them before the fact. 1t is not

enough that the rules be as accurate as possible; they also need to be predictable.’

The competing claims of accuracy and predictability have been the subject of extended debate
and compromise. When we apply rules of per seillegdity to naked cartdls, or rules of per se legdity to
sdes above some measure of cost, we recognize that this inflexibility can adversdly affect accuracy.
Similarly, afull rule-of-reason analyssin the interest of accuracy can sacrifice predictability (not to
mention economy). It may seem that there is some Heisenberg uncertainty principle® of antitrust lurking

here - - as we move toward one god, we inevitably move away from the other.

| am, perhaps unreasonably, somewhat more optimistic. With your indulgence, let me refer to

another example from persona experience. | once attended a meeting at Genera Motors where the

! See Thomas B. Leary, Do the Proposals Make Any Sense From a Business
Standpoint?, 49 Antitrust L.J. 1281, 1285-88 (1980).

8 The Heisenberg uncertainty principle, familiar to sudents of particle physics, holds that
you cannot Smultaneoudly determine both the location and the motion of a particle with accuracy; the
more precisely you measure one attribute, the less precise you can be about the other.
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president of the company ingtructed a project manager to work with suppliersto develop atire that
would dramatically improve both traction and durability. By then, | knew enough about the subject to
understand that the objectives were inconsistent - - an “aggressve’ chunky design that maximizes
traction isinherently less durable - - and | asked the manager whether he was troubled by this
goparently inconagtent ingruction. The manager said: “Not a dl. The president knows very well that
the objectives tug in opposte directions. He' sjust telling methat | dways need to be mindful of both.”
And that iswhat happened. The seemingly inconsstent gods were accommodated, not just by

tweaking the tread designs, but by “stretching the envelope” and changing the ways that tires are made.®

Thislittle incident has remained fresh in my mind for dmogt thirty years, because it illugtrates the
problem of thinking like alawyer. Aslawyers, we are used to “guilty” or “not guilty” outcomes, and
our clients sometimes expect us to give bottomline“go” or “no go” advice. Our training and the
demands of our occupation encourage an “either or” view of the world but the antitrust problems we
confront are not like that. We may be required to make “go/no go” determinations, but we should not
delude oursalves into thinking that business conduct fits into such neat categories. For example, it istoo
ampligtic to believe that conduct is either predatory and anti-competitive or efficient and pro-

competitive, with no dternative possibilities® In my experience, thereis alikdly dternative, namdly,

o If anyone is interested, innovative stedl-belted radid tires provided better traction and
better durability.
10 See Robert H. Bork, The Antitrust Paradox 138-39 (1978) (arguing that these two

possihilities “exhaust the possible motivations for profit-maximizing behavior”). Much as| admire
Judge Bork’ stregtise, | think he iswrong on this one.
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that a particular strategy will be efficient in the short-term and anticompetitive in the long-term.
Business drategists are fully aware of these possibilities. Perhaps, we can do a better job as
government enforcers and as counsdors if we pay more attention to people who know how business
people think, and business people will respond to advice more readily if antitrust rules are explained to

them in language that they will understand.

This gtory, and some others that will be told below, help me to gppreciate what this sesson is
al aout. It isnot concerned with nice legd digtinctions and refinements of doctrine.  The conference
is exploring whether there are some new ways of looking at antitrust problems that will improve both

predictability and accuracy.

3. The Box Score on Predictability and Accuracy

Merger law enforcement is, perhaps, the most important and the most challenging. Some
weeks ago, | completed the draft of a paper called “The Essentid Stability of Merger Policy in the
United States.”'* This paper argues that, contrary to popular belief, there was not much difference
between merger enforcement in the 1980s and the 1990s. For example, the ratio of mergers
chalenged to mergers notified remained surprisingly stable. Also noteworthy, however, is the fact that
the incidence of challenged mergersis so low - - year after year, with rare exceptions, less than one

percent of the mergers notified have been chdlenged by the Federd Trade Commission and the

1 See Thomas B. Leary, The Essential Stability of Merger Policy in the United States,
70 Antitrust L.J. 105 (2002).
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Department of Justicel This means, a the very least, that ardatively smadl amount of private and public
resources were devoted to the investigation of problematic mergers that were doomed from the start. |

aso believe that the low challenge percentages tell us something about predictability.

It ispossble, of course, that avery low chdlenge rate evidences nothing more than a
perssently low leve of agency oversight, rather like the rate of traffic tickets given to red-light runners
in the city of Washington. In this case, merger chalenges would be essentidly random events. This
explanation is unlikely, however, in an environment where dl mergers above a certain Sze must be pre-
notified, and | suspect most experienced counselors would disputeit. 1t isaso possble that the low
chdlenge rate is evidence that companies and their counsd are highly risk averse. Again, | regard this

explanation as unlikely in an environment that rewards aggressive management and aggressive counsd.

| am inclined to believe that, notwithstanding a progressive weskening of numerica
presumptions in successive verdons of the merger guiddines, enforcement policy has somehow
continued to be remarkably predictable. The combination of guiddines, decisons and consent decrees,
gpeeches and informd discussons with an increesingly specidized merger bar seems to have effectively

communicated agency intentions in this highly fact-specific areaof antitrust.

The next question is whether merger enforcement policies are accurate. Chalenge percentages
are of dight relevance here because predictable enforcement may till be serioudy misguided. | say

“dight rlevance’ rather than “no relevance’ because the percentages may tell us something about
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consensus in the public and private sector. If it isassumed that merger policy evolves in atwo-way
interchange and if it is further assumed that, to some degree, private parties (or the states) may be
willing to challenge agency determinations in court, we may be able to draw some comfort from the fact
that relaively few mergers appear to be controversd. It is il true, however, that the legd rules
gpplied to mergers and other possibly anti-competitive business strategies are ill the particular
province of asmall circle of lawyers and economists, who talk to one another incessantly - - usudly, in
very nice places. The fact that people in this circle seem to agree so often is encouraging, but do our

policies make sense to people outside the circle?

4. The lmportance of “ Stretching the Envelope’

It is Sgnificant that the sponsors of this conference have seen fit to continue and expand on
sessions sponsored by the Antitrust Section of the American Bar Association on January 11 and July
18, 2001.? Thereisagrowing recognition of the need to examine some of the fundamenta

assumptions of our present antitrust regime and to consider the contributions of other disciplines.

2 See A.B.A. Sec. of Antitrust Law, Perspectives on Fundamental Antitrust Theory
(2001); A.B.A. Sec. of Antitrust Law, Perspectives on the Concepts of Time, Change, and Materiality in
Antitrust Enforcement (2001).
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| do not intend to revisit my own individua questions that are discussed dsewherg,®® and | will
not presume to pargphrase the far more significant contributions of others who are so concerned
about the intellectud foundations of antitrust.** All | will say here, in summary, isthat | believe our
present methods of antitrust andysis are ill mired too much in an obsolete view of what compstitionis
al about and thet they are likely to become increasingly unredistic. We il focus primarily on price
competition and on relatively short-term competitive effects - - in part, | suspect, because they are
easer to modd and to measure. In this respect, we are like the apocrypha drunk who looks for his

lost car keys under the lamppost because that is the only place that he will be able to find them.

| further suspect that criticism of our present methodology is rdatively muted today because a
lot of keys may till be under the lamppost. We might be deciding some cases “right” for the “wrong”

reasons, but someday our luck could run out. Hence, the need for conferences like this one.

When we consder a possible research agenda for the future, it may be helpful to start by
looking at some of the amilarities and differences between the Stuation today and the Stuation that

existed some thirty years ago, when avanguard of academic thinkers were attacking the very

13 See Thomas B. Leary, The Sanificance of Variety in Antitrugt, 68 Antitrust L.J. 1007
(2001); Thomas B. Leary, Antitrust Economics: Three Cheers and Two Challenges, speech before
Charles River Associates Antitrust Conference, Washington, D.C. (Nov. 15, 2000), avallable a
<http://www.ftc.gov/speeches/|eary/learythreecheershtm>.

14 See ABA Antitrust Section of Law, supra note 12; David T. Scheffman, Making
Sense of Mergers, Antitrust Bulletin (forthcoming); Federal Trade Commission Bureau of Economics,
Empirica Industria Organization Roundtable (Sept. 11, 2001), transcript available at
<http://ftc.gov/be/fempiricalioroundtabl etranscript.pdf>.
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foundations of antitrust jurisorudence. These academics argued that the courts improperly focused on

non-economic issues and that the economic principles they did gpply were smply wrong.

Empirica research had cast doubt on the commonly accepted notion that concentrated
industries performed poorly.*® Emerging economic theories suggested that previoudy suspect practices
like tying, exclusve deding or resde restraints - - could be pro-competitive. Existing antitrust policy

was viewed as wrongheaded and inconsistent, literally “A Policy a War with Itsdlf."1

The Stuation is different today than it was thirty years ago, in that mainstream critics do not
argue that antitrust policies are fundamentaly flawed or that most cases are wrongly decided.
Disagreements tend to be more fact specific and a greet ded lessideological. The once-lively debate
about the rlevance of socid and politicd factors seems to have subsided, and people typicaly viewed
as“consavative’ or “liberd” are found on both sides of the argument in particular cases!’ The
gtuation issmilar, however, in that a great ded of empirical and theoreticd work remainsto be done.
There are alot of things we gtill do not know. In my view, business school scholarship can make a

contribution in both the empirica and the theoretica aress.

B See, e.g., John S. McGeg, Efficiency and Economies of Size, in Industriad
Concentration: The New learning 55 (Harvey J. Goldschmid et d. eds. 1974). But see F.M. Scherer,
Economies of Scale and Industria Concentration, in Industrial Concentration: The New Learning 16
(Harvey J. Goldschmid et d. eds. 1974).

16 See Bork, supranote 10. Ironicdly, by the time thisimmensdly influentia book was
published, the tide had turned.

o See Leary, supranote 11, at 50.
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5. Quditaive Issuesin Empirica Andyss

In the vast body of commentary about antitrust issues, there gppears to be very little empirica
evidence on whether enforcement has been overly aggressve or not aggressve enough, ether a the
macro or the micro levd. We do not know much about the effects of antitrust policies on the economy
asawhole or on individud industries that have (or have not) been the focus of antitrust activity. | am
not sure how you would even begin to assess macro effects but, initidly, it might seem that Sudies at the
micro level could readily be done. However, further thought suggests thet, even here, thejob is

formidable.

Itis particularly difficult to test for Type Il errors of over enforcement because it is hard to
identify the appropriate parameters of astudy. Inthe merger areg, for example, the rdlatively small
number of transactions challenged does not represent the universe of transactions thet failed for antitrust
reasons. Anyone who has counseled clients on merger matters knowsthat alot of deds are killed in
lavyers offices. Thereisno public record of these events, and business people are highly unlikely to
supply information voluntarily.*® For avariety of reasons, they do not want to talk about the roads not

taken.

Type | errors of under enforcement should be somewhat essier. Significant mergers, for

example, are likely to be amatter of public knowledge, even though agency filings are not. But, there

18 | have, in the pagt, found that it isimpossible to get businesses to supply this
information, even in aid of legidative or executive initiatives that the businesses might favor.
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may be serious data collection issues in this area, aswell.® Even more important, perhaps, a
retrogpective assessment of consummeated transactions is not just a mathematical exercise; it requires
congderable industry-specific expertise. A recently proposed joint venture that the Commission’s staff

recently reviewed may provide a hypotheticd illustration of why thisis so.

A group of doctorsin Denver asked for astaff opinion on a proposa that they be permitted to
bargain as a unit with payers, even though they did not integrate their practices financidly. What they
intended to do instead is develop and implement protocols for clinica practice. Theissue for Saff was
whether thiskind of “clinicd” integration would avoid condemnation per se and judtify rule of reason

treatment.

Commission staff advised that the proposal would be evaluated under the rule of reason,?
advice that | think is correct for reasons not relevant here. However, in preparation for a speech that |
gave on this subject,?! | had occasion to consider the issues that might arise if we decided to revisit this
venture after the fact to determine whether, on balance, it had turned out to be beneficia or harmful to

consumers. The more | thought about it, the more complex the hypothetical inquiry appeared to be,

19 If, for example, efficiencies are an issue, it becomes progressvely more difficult with
the passage of time to isolate merger-related effects.

20 FTC Staff Advisory Opinion Letter to John J. Miles (Feb. 19, 2002), available at
<http://mww ftc.gov/bc/adops'medsouth.htm>. Commissioners do not formally vote on opinion letters
of thiskind, but we are familiar with them and do have the opportunity to voice opinions about them.

2L See Thomas B. Leary, The Antitrust Implications of “Clinical Integration.” An Andysis
of FTC Staff’s Advisory Opinion to MedSouth, 47 St. Louis U. L.J. 217 (2003).
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and the exercise brought home to me some of the difficulties involved in an after the fact assessment of

innovative busness arrangements.

If, for example, we tried a some time in the future to eva uate the competitive effects of this
loose consortium of doctors, under the rule of reason, it would not be enough smply to show that their
prices had increased. Aninitid question would be * prices compared to what.” Medicd servicesare
provided in an unusua economic setting,?? and it might be that extraneous factors have caused prices of
medica care to increase throughout the Denver area or the country as awhole. Moreover, how would
you adjust for qudity differentidsin afidd that is evolving rapidly, in light of the fact that the whole
purpose of the venture is to improve the qudity of care? Better-qudity care might dictate more
preventive medicine, which means more costs up front and lower cogts later on, other things being
equd. But, other thingswill not be equd if people live longer as the result of better care, resulting in

higher costs overdl. Other complications abound.

The point here, obvioudy, is not to provide a definitive andyss of the issuesinvolved in this
particular venture. The point isto demondtrate that an andyss of competitive consequences after the
fact involves alot more than smple mathematica computations; it requires the gpplication of alot of
gpecidized knowledge about the “industry” under study. The issues gppear to be particularly difficult to

the extent that the products or services are non-homogeneous and innovation is an important factor - -

22 For one thing, the people who receive the services typicaly do not pay for them. See
genedly, e.g., David M. Cutler, A Guide to Hedlth Care Reform, 8 J. Econ. Perspectives 13 (1994).
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complications that are becoming more, not less, Sgnificant.  And, if this knowledge is required Smply
to assess the competitive effects of one venture after the fact, imagine the further complexity of the
effort to do aretrogpective analysis of a number of venturesin avariety of industries, to help determine
whether we are generdly deding with incipiency issuesin asengble way. For one thing, the andyss
would have to consder whether the experience with any particular venture is typica enough to inform
policy. The message for students of business, then, would be that their familiarity with particular
industries could be important, even when we are Smply undertaking empirica studies of consummated

transactions.

6. A Different Perspective on Theoretica Assumptions

The advice of people familiar with business strategiesis obvioudy important when policy
makers are trying to evauate the potentid effects of particular practices. | have aready mentioned the
profound impect of scholarly literature, which pointed out thet there were legitimate pro-competitive
reasons for various restraints that had aways seemed suspect. Other, more recent literature has tilted
antitrust policy in the opposite direction, by describing business strategies that could make predation

pay off.

23 See generdly Janusz A. Ordover & Garth Saloner, Predation, Monopolization and
Antitrud, in 1 Handbook of Industria Organization 537 (Richard Schmaensee & Robert D. Willig
eds., 1989).
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We need to have a better appreciation of what the competitive landscape looks like to the
people who do battle on it. | mean that literdly. 1t ishepful to think in pictures because our views of
competition are subtly shaped by our mental image of what competition islike. For example, after
about ten years of firsthand experience in the automobile industry, | redized that | was looking at
competition in anew way. My early antitrust training gave me the impression thet the ided form of
competition was some kind of unruly scrimmeage, where people struggled for some high ground on the
same fidd, subject to assaults on dl sdes, and the more players the better. Theimage that cameto me
later was that competition, & least in the industry where | worked, was more like the rivary of different
hunting bands - - who had a home territory, secure in the short term, with mgjor battles confined to the
borders. That home territory could be understood as a geographic space, or a product space, or a
collection of particularly loya customers (and, of course, there could be more than one), but protection
of the home territory isjust as legitimate a competitive objective as doing beattle everywhere, dl the

time?*

| believe that the image of hunting bands isincreasingly amore fruitful one than the image of a
scrimmage, but need the help of more learned people in order to think about it systematicaly. The

image might suggest, for example, that the possession of some market power in particular areasis

24 Cf. Howard A. Shlanski & J. Gregory Sidak, Antitrust Divestiture in Network
Industries, 68 U. Ch. L. Rev. 1, 11-12 (2001)(Schumpeterian competition where firms compete
through innovation for temporary market dominance, from which they may be displaced by succeeding
developmentsin products); see dso, United States v. Microsoft Corp., 253 F.3d 34, 49-50 (D.C. Cir.
2001)(market dominance may be trandtory in rapidly changing markets).
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natural and not cause for concern; it dso might suggest that we should be concerned about aspects of
competition at the fringes, even if other important business strategies are unaffected;? it may even
suggest that strategic adliances of rdatively distant neighbors can be more important in the long term than

aliances between those who live dongside one another (the “next-best subgtitutes’).

There are other ways in which a better understanding of business redity can enrich our antitrust
andysis. We tend to assume, for example, that business organizations seek to maximize their profits?®
It may be the most practical assumption to make in most cases, but we should not deceive ourselves
that an organization can “seek” anything. It isindividuasin organizations who actualy seek things and
they are no more exclusvely focused on company welfare than public officids are exclusvely focused
on public welfare?” Wedl areinfluenced, in some measure, by purdly individua concerns? In

addition to this “agency” problem, | dso bdieve that students of business methods are beginning to

% See Robert H. Lande & Howard P. Marvel, The Three Types of Colluson: Fixing
Prices, Rivas and Rules, 2000 Wis. L. Rev. 941 (2000).

26 See Clayton Act Committee, Time, Change, and Maeridity Under the Clayton Act,
in Perspectives on the Concepts of Time, Change and Materidity in Antitrust Enforcement 19, 75-76,
Supra note 12.

21 See generdly Bengt R. Holmstrom & Jean Tirole, The Theory of the Firm, in 1
Handbook of Industrid Organization 61, 86-94 (Richard Schmaensee & Robert D. Willig eds,
1989)(separation of ownership and control).

28 | have observed a number of situations where CEOs who negotiate mergers are
looking at persond upside benefits if the merger succeeds that vastly exceed the persond downside
consequences if the merger falls. | leaveit to others, with better tools, to consder whether these
gpparently skewed incentives may significantly affect corporate decisons, and whether it should matter
to antitrust policy.
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question whether “profit maximization” is a sengble business drategy, even assuming that dl the

employees could really be motivated to seek it.2®

Other working assumptions of the antitrust community do not necessarily comport with business
redity. When we demondtrate, for example, that price predation amost never isarationa corporate
drategy, thismay help prove that it is unlikely to cause consumer harm but it does not necessarily prove
that it isunlikely to occur. (I know because | have seenit.) Similarly, when we theorize that arationd
company will decide to “make’ or “buy,” based on whether the insgde or the outsde supplier is more
efficient, we are not taking account of red-world factors like government relations, labor relations,
insufficient information or the human tendency to favor the home team. When we theorize that some
red-world conspiracies are unlikely because of the ability and the incentive to cheet, we forget that
even aconspiracy of cheaters can soften the sharp edges of competition. My favorite example hereis
the agreement of Ivy League schools not to award athletic scholarships (which would be illegd outsde
the context of college athletics).*® Cheating is rampant and obvious, but the agreement clearly has an

effect - - as demongrated by the generdly inferior performance of Ivy League teams.

29 See Norman W. Hawker, Antitrust Insights from Strategic Management, Remarks
presented at Research Workshop and Conference on Marketing, Competitive Conduct and Antitrust
Policy, University of Notre Dame Mendoza College of Business, South Bend, Indiana, (May 3, 2002).
Of coursg, it is possible that words like “ sustainable competitive advantage,” used by students of
drategy, are just another way of describing “long-term profit maximization,” familiar to students of
antitrust. See discussion, infra

0 See United States v. Brown Univ., 1993-2 Trade Cas. (CCH) 1 70,391 (E.D. Pa.
1991)(Section IX(A) of consent decree).
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7. Some Cautions About Overreaction

“Stretching the Enveope’ and opening the antitrust diaogue to other disciplines will not
necessily have a dramatic impact on antitrust policy. We may continue to do alot of the same things,
but with aricher understanding of why we do them.

When | clam, for example, that a better gppreciation of complex busness motivationsis
important, | do not mean to suggest that we should necessarily attach greeter significance to evidence of
“motive’” when deciding cases®! Attribution of asingle “motive’ to an organization where decision
makers are likely to have avariety of motivesis an arbitrary exercise and, besides, evidence of motive
can be too readily manipulated by lawyers. | imagine dl of uswith counsdling experience have advised
clients about the best ways to characterize their objectives on paper, in the same way that lawyers
prepare witnesses for testimony.  Skepticism about evidence of motive can, therefore, cut both ways.
It may cause usto discount self-aggrandizing clams that a proposed strategy will yidd market

dominance, but it may aso cause usto discount predicted efficiencies.

For another example, consider the policy implications of the fact that business people do not
aways sdect profit-maximizing drategies. Students of business decisonstell usthat ardatively large

number of srategies fail,* something that is obvious to anyone who reads the financia news. We

3 See Richard A. Posner, Antitrust Law: An Economic Perspective 189 (1976)(“the
avalability of evidence of improper intent is often afunction of luck and of the defendant’ s legd
sophidtication, not of the underlying redity”).

32 See, e.g, Max M. Habeck et d., After the Merger: Seven Rules for Successful Post-
Merger Integration 1 (2000)(58% of al mergersfail to increase stock prices and profitability over 3

year post-merger period).
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should not jump to the conclusion that tougher antitrust enforcement is needed because business people
make migakes. We in government do not have any mandate to interfere, just because we think a
particular transaction islikely to fall, and the market itsdf disciplines mistakes. Better information on
these issues may, however, calise us to revist some assumptions about the pro-competitive or anti-
competitive potential of various business srategies. 1t may also affect our assessment of the risks

associated with Typel or Typell errors.

Wein the antitrust community need to better understand what competition islikein thered
world if we are going to make judgements about it. | am not saying that we make decisonsin an ivory
tower today. Thereis consderable embedded expertise in our own professiond staff of lawvyersand
economists. Moreover, we can, and do, get some gppreciation of industry facts when we interview
customers or other interested partiesin investigations. But, it is useful to know whether snippets of
information that we hear, from people who may or may not have individual agendas, represent views
that are widely held by scholars who specidize in the study of business organizations. We need to test
our theoreticd modds of competitive harm, or our assumptions about efficiencies, againg the views of

dispassionate scholars with practica experience.

When we engage in this didogue, it isimportant to remember that differences in language do

not necessarily signify differencesin content. The centerpiece of the ABA Conference on

“Fundamentd Antitrust Theory,” held in January 2000, was a provocative paper on a“ Productivity-
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Based Approach” to merger andysis, presented by Michadl Porter of the Harvard Business School .
| partly agree with those commentators who argued that Porter was Smply using different language to

describe familiar economic concepts that are embedded in existing merger guiddlines

| only partly agree with this critique because some ements in Porter’ s particular analysis are
genuindy different.® What is more important - - even if | were to make the counter-factual assumption
that Porter has nothing new to say - - isthe fact that we can dways benefit from a fresh restatement of
familiar idess. We understand the ideas better when they are presented in a different way in a different

setting, and when the practical consequences are manifest.

Let meillustrate the point with another persona anecdote. In the infamous Fortner 1 decision,
the Supreme Court held that uniquely favorable financid terms offered by a credit subsidiary of U.S.

Sted to buyers of its prefabricated homes could support atying clam by the plaintiff, abuilder who

33 See Michad E. Porter, Competition and Antitrust: Towards a Productivity-Based
Approach to Evauating Mergers and Joint Ventures, in Perspectives on Fundamenta Antitrust Theory
125, supra note 12.

3 See, e.0., Gregory J. Werden, Merger Policy for the 213 Century: Charles D.
Weller's Guiddines Are Not Up to the Task, in Perspectives on Fundamental Antitrust Theory 355-
367, supranote 13. (Porter’ s “Five Competitive Forces are standard industria organization economics
dightly repackaged.”); Jonathan B. Baker & Steven C. Salop, Should Concentration Be Dropped
From the Merger Guiddines?, in Pergpectives on Fundamenta Antitrust Theory 339, 352, supra note
12.

% See, e.q., Porter supra note 33, at 154-55 (emphasis on the productivity of the loca
business environment); Baker & Salop, id.

% United States v. Fortner Enters. Steel Corp., 394 U.S. 495 (1969).
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had bought alarge number of them. This seemed dlly to me at the time but | redly never understood
how silly it was until | had the opportunity to participate, as one of the lawyersfor U.S. Sted, inthe trid
that followed in Louisville, Kentucky. The high point of the plaintiff’s case was Mr. Fortner’s own
lavish description of the extraordinarily generous financing terms that had been extended to him by the
people he was suing!®” (Try explaining to dients why this generosity could give rise to antitrugt liability.)
That experience of populigt antitrust in action helped me to understand the later academic criticism of

tying law in away that would not otherwise have been possble.

| personaly would like to know what people like you in the business-school community  think
about some of our more controversd decisons. We hear from lawyers and eminent forensic
economisgts dl the time, but we do not hear much from you. But, you are training the people who will

have to live with the competitive rules that we create.

8. Closng Thoughts

The ultimate objective of thisricher didogueisto test whether our present enforcement policies
are adequate or whether we can make improvements that will serve the twin goa's of accuracy and

predictability. Thisisno easy job, even if we could agree on what the relevant factors might be. In his

37 Mr. Fortner was an engaging and candid man. He once confided to me outside the
courtroom: “1 don’'t redly understand dl this antitrust talk - - | just didn’t think the houses were any
good.” Just s0. Fortner’s perhaps-valid breach of warranty claim had been transmuted into atying
case by imaginative counsd and, of course, he wound up with nothing after a decade of litigation.
United States Stedl Corp. v. Fortner Enters,, 429 U.S. 610 (1977)(Fortner 11).
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ord presentation at the Conference Board meseting in New York earlier this year, Robert Pitofsky read
out the factors listed in Michael Porter’s famous “ Five Forces’ chart,® and questioned how they
possibly could be consdered and weighed in a manageable proceeding. This exercise was not
intended to denigrate Porter’ swork at al; Pitofsky acknowledged that we dl benefit from exposure to
it. The point issmply thet it is very difficult to trandae thiskind of learning, created for an entirely
different purpose, into managesble lega rules that will be both credible and capable of being enforced

by the myriad private counsdors who redly must do the job.

We only seek improvement, however, not perfection. We will never be able to decide whether
enforcement policies are accurate in an absolute sense. The most careful attention to the lessons of the
past may improve our tools for predicting the future but there will dways be an dement of uncertainty.
Given this uncertainty, different people will aways have different tolerances for risks of various kinds,
and they will disagree about the amount of “insurance’ that is needed to guard againgt them. This
disagreement is evident in debates about subjects as diverse as globa warming, nuclear power,

electricity deregulation or antitrust policy.

Even if people can agree on the revant facts (no smal matter), their views will ill vary,
depending on their value judgements and their inherent tendency to be pessmidtic or optimistic. These

fundamentd differences are not worth arguing about. People who worry alot and have an activist

8 See Porter, supra note 33, at 161 (diagram illustrating “Five Forces).
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disposition cannot be talked out of it by people like me, who tend to think that alot of things work out
dright if you leave them aone and rather admire Presidents who keep regular hours. But whatever our

basic dispogtions and preferences, we can dways benefit from the common pursuit of knowledge.

The American Antitrust Ingtitute, which is hogting this conference, is most actively supported by
people who probably have different risk tolerances on antitrust issues than | do. Specifically, | suspect
that they are more concerned about risks of under-enforcement than | am. However, there dso are
people who worry alot more about over-enforcement than | do. | persondly have such a strong belief
in the potency of the entrepreneurid drive that | think our system can adjust to the consequences of a
few Type| or Typell errors® The common consensus on antitrust is so broad today that the

controversd cases are very close cdls.

If 1 believe that today’ s close cases can go ether way without significant harm, why do | keep
asking questions and encouraging research and didogue? There are three principa reasons. Firg, the
injunction to be humble, acknowledged up front, reminds me that my relaively relaxed attitude could
aways be wrong - - even if not wrong today, it could be wrong soon in a fast-changing world.

Second, ongoing communication and participation in common projects tend ultimately to reduce the

% This fundamentd faith helpsto explain why | think the GE/Honeywell controversy has
been overblown. See Thomas B. Leary, A Comment on Merger Enforcement in the United States and
in the European Union, Prepared Remarks Before the Transatlantic Business Didogue Principds
Meeting, Washington, D.C. (Oct. 11, 2001), available a
<http:/mvww.ftc.gov/speeches/leary/talbd010111.htm>.
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areas of disagreement because some factua disputes may be resolved or some misunderstandings
clarified. Third, it isimportant that our policies are perceived to be redigtic by business people most

directly affected by them.

This emphasis on perception looks like, but differs from, the more familiar argument that a
credible antitrust policy is needed to head off pervasive government controls* | would argue that a
credible antitrust is so important because it lends weight to the compliance efforts of those myriad
private counsdglors whom we rely on to enforce the antitrust laws every day. Business people are alot
more likely to understand and to follow adviceiif it can be couched in terms that fits their intellectua

framework. A diaogue can serve the twin gods of predictability and accuracy.

This conference and others with a similar theme serve an important public purpose. Even
though some fundamenta differences cannot be resolved, we can at least narrow the areas of dispute
and build consensus support for antitrust policies. In fact, this has happened in antitrust throughout the
last thirty years, here and throughout the world. Conferences like this one continue the tradition of the
momentous Airlie House event that was held in the Fall of 1973 We meet in a spirit of open inquiry

today, as others did then, to explore New Learning.

40 See, e.0., Robert Pitofsky, Commentary, Brent T. Upson Memoria Lecture, supra
note 5 (“without antitrust, without that powerful symboal . . . the aternative of more intrusive forms of
government regulation would have been much more attractive.”)

4l The papers from the conference were collected and published in Industrial
Concentration: the New Learning (Harvey Goldschmid, et al. eds,, 1974).
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