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holds a royalty-free license; or data 
which the Government has the right to 
possess, use, and disclose to others; or 
any technical assistance provided to 
the second source for which the Gov-
ernment has paid under a contract be-
tween the Government and the primary 
source; and 

(2) The separate agreement between 
the primary and second source shall in-
clude a statement referring to the con-
tract between the Government and the 
primary source, and shall conform to 
the requirements of the International 
Traffic in Arms Regulations (see 
227.675–1). 

(b) The following factors, among oth-
ers, shall be considered in negotiating 
the price to be paid the primary source 
under contracts within (a) of this sec-
tion: 

(1) The actual cost of providing data, 
personnel, manufacturing aids, sam-
ples, spare parts, and the like; 

(2) The extent to which the Govern-
ment has contributed to the develop-
ment of the supplies or services, and to 
the methods of manufacture or per-
formance, through past contracts for 
research and development or for manu-
facture of the supplies or performance 
of the services; and 

(3) The Government’s patent rights 
and rights in data relating to the sup-
plies or services and to the methods of 
manufacture or of performance.

227.674 Supply contracts between the 
Government and a foreign govern-
ment or concern. 

In negotiating contract prices with a 
second source, including the redeter-
mination of contract prices, or in de-
termining the allowability of costs 
under a cost-reimbursement contract 
with a second source, the contracting 
officer: 

(a) Shall obtain from the second 
source a detailed statement (see FAR 
27.204–1(a)(2)) of royalties, license fees, 
and other compensation paid or to be 
paid to a primary source (or any of his 
subcontractors) for patent rights, 
rights in data, and other technical as-
sistance provided to the second source, 
including identification and descrip-
tion of such patents, data, and tech-
nical assistance; and 

(b) Shall not accept or allow charges 
which in effect are— 

(1) For royalties or amortization for 
patents or inventions in which the 
Government holds a royalty-free li-
cense; or 

(2) For data which the Government 
has a right to possess, use, and disclose 
to others; or 

(3) For any technical assistance pro-
vided to the second source for which 
the Government has paid under a con-
tract between the Government and a 
primary source.

227.675 Foreign license and technical 
assistance agreements between a 
domestic concern and a foreign gov-
ernment or concern.

227.675–1 International Traffic in 
Arms Regulations. 

Pursuant to section 414 of the Mutual 
Security Act of 1954, as amended (22 
U.S.C. 1934), the Department of State 
controls the exportation of data relat-
ing to articles designated in the United 
States Munitions List as arms, ammu-
nition, or munitions of war. (The Muni-
tions List and pertinent procedures are 
set forth in the International Traffic in 
Arms Regulations, 22 CFR, et seq.) Be-
fore authorizing such exportation, the 
Department of State generally requests 
comments from the Department of De-
fense. On request of the Office of the 
Assistant Secretary of Defense (Inter-
national Security Affairs), each De-
partment shall submit comments 
thereon as the basis for a Department 
of Defense reply to the Department of 
State.

227.675–2 Review of agreements. 
(a) In reviewing foreign license and 

technical assistance agreements be-
tween primary and second sources, the 
Department concerned shall, insofar as 
its interests are involved, indicate 
whether the agreement meets the re-
quirements of §§ 124.07–124.10 of the 
International Traffic in Arms Regula-
tions or in what respects it is deficient. 
Paragraphs (b) through (g) of this sub-
section provide general guidance. 

(b) When it is reasonably anticipated 
that the Government will purchase 
from the second source the supplies or 
services involved in the agreement, or 
that Military Assistance Program 
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funds will be provided for the procure-
ment of the supplies or services, the 
following guidance applies. 

(1) If the agreement specifies a reduc-
tion in charges thereunder, with re-
spect to purchases by or for the Gov-
ernment or by others with funds de-
rived through the Military Assistance 
Program or otherwise through the Gov-
ernment, in recognition of the Govern-
ment’s rights in patents and data, the 
Department concerned shall evaluate 
the amount of the reduction to deter-
mine whether it is fair and reasonable 
in the circumstances, before indicating 
its approval. 

(2) If the agreement does not specify 
any reduction in charges or otherwise 
fails to give recognition to the Govern-
ment’s rights in the patents or data in-
volved, approval shall be conditioned 
upon amendment of the agreement to 
reflect a reduction, evaluated by the 
Department concerned as acceptable to 
the Government, in any charge there-
under with respect to purchases made 
by or for the Government or by others 
with funds derived through the Mili-
tary Assistance Program or otherwise 
through the Government, in accord-
ance with § 124.10 of the International 
Traffic in Arms Regulations. 

(3) If the agreement provides that no 
charge is to be made to the second 
source for data or patent rights to the 
extent of the Government’s rights, the 
Department concerned shall evaluate 
the acceptability of the provision be-
fore indicating its approval. 

(4) If time or circumstances do not 
permit the evaluation called for in (b) 
(1), (2), or (3) of this subsection, the 
guidance in (c) of this subsection shall 
be followed. 

(c) When it is not reasonably antici-
pated that the Government will pur-
chase from the second source the sup-
plies or services involved in the agree-
ment nor that Military Assistance Pro-
gram funds will be provided for the 
purchase of the supplies or services, 
then the following guidance applies. 

(1) If the agreement provides for 
charges to the second source for data 
or patent rights, it may suffice to ful-
fill the requirements of § 124.10 insofar 
as the Department of Defense is con-
cerned if: 

(i) The agreement requires the second 
source to advise the primary source 
when he has knowledge of any purchase 
made or to be made from him by or for 
the Government or by others with 
funds derived through the Military As-
sistance Program or otherwise through 
the Government; 

(ii) The primary source separately 
agrees with the Government that upon 
such advice to him from the second 
source or from the Government or oth-
erwise as to any such a purchase or 
prospective purchase, he will negotiate 
with the Department concerned an ap-
propriate reduction in his charges to 
the second source in recognition of any 
Government rights in patents or data; 
and 

(iii) The agreement between the pri-
mary and second sources further pro-
vides that in the event of any such pur-
chase and resulting reduction in 
charges, the second source shall pass 
on this reduction to the Government 
by giving the Government a cor-
responding reduction in the purchase 
price of the article or service. 

(2) If the agreement provides that no 
charge is to be made to the second 
source for data or patent rights to the 
extent to which the Government has 
rights, the Department concerned 
shall: 

(i) Evaluate the acceptability of the 
provision before indicating its ap-
proval; or 

(ii) Explicitly condition its approval 
on the right to evaluate the accept-
ability of the provision at a later time. 

(d) When there is a technical assist-
ance agreement between the primary 
source and the Government related to 
the agreement between the primary 
and second sources that is under re-
view, the latter agreement shall reflect 
the arrangements contemplated with 
respect thereto by the Government’s 
technical assistance agreement with 
the primary source. 

(e) Every agreement shall provide 
that any license rights transferred 
under the agreement are subject to ex-
isting rights of the Government. 

(f) In connection with every agree-
ment referred to in (b) of this section, 
a request shall be made to the primary 
source— 
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(1) To identify the patents, data, and 
other technical assistance to be pro-
vided to the second source by the pri-
mary source or any of his subcontrac-
tors, 

(2) To identify any such patents and 
data in which, to the knowledge of the 
primary source, the Government may 
have rights, and 

(3) To segregate the charges made to 
the second source for each such cat-
egory or item of patents, data, and 
other technical assistance. 

Reviewing personnel shall verify this 
information or, where the primary 
source does not furnish it, obtain such 
information from Governmental 
sources so far as practicable. 

(g) The Department concerned shall 
make it clear that its approval of any 
agreement does not necessarily recog-
nize the propriety of the charges or the 
amounts thereof, or constitute ap-
proval of any of the business arrange-
ments in the agreement, unless the De-
partment expressly intends by its ap-
proval to commit itself to the fairness 
and reasonableness of a particular 
charge or charges. In any event, a dis-
claimer should be made to charges or 
business terms not affecting any pur-
chase made by or for the Government 
or by others with funds derived 
through the Military Assistance Pro-
gram or otherwise through the Govern-
ment.

227.676 Foreign patent interchange 
agreements. 

(a) Patent interchange agreements 
between the United States and foreign 
governments provide for the use of pat-
ent rights, compensation, free licenses, 
and the establishment of committees 
to review and make recommendations 
on these matters. The agreements also 
may exempt the United States from 
royalty and other payments. The con-
tracting officer shall ensure that roy-
alty payments are consistent with pat-
ent interchange agreements. 

(b) Assistance with patent rights and 
royalty payments in the United States 
European Command (USEUCOM) area 
of responsibility is available from HQ 
USEUCOM, ATTN: ECLA, Unit 30400, 
Box 1000, APO AE 09128; Telephone: 

DSN 430–8001/7263, Commercial 49–0711–
680–8001/7263; Telefax: 49–0711–680–5732. 

[62 FR 34125, June 24, 1997, as amended at 63 
FR 11534, Mar. 9, 1998]

Subpart 227.70—Infringement 
Claims, Licenses, and Assign-
ments

227.7000 Scope. 
This subpart prescribes policy, proce-

dures, and instructions for use of 
clauses with respect to processing li-
censes, assignments, and infringement 
claims.

227.7001 Policy. 
Whenever a claim of infringement of 

privately owned rights in patented in-
ventions or copyrighted works is as-
serted against any Department or 
Agency of the Department of Defense, 
all necessary steps shall be taken to in-
vestigate, and to settle administra-
tively, deny, or otherwise dispose of 
such claim prior to suit against the 
United States. This subpart 227.70 does 
not apply to licenses or assignments 
acquired by the Department of Defense 
under the Patent Rights clauses.

227.7002 Statutes pertaining to admin-
istrative claims of infringement. 

Statutes pertaining to administra-
tive claims of infringement in the De-
partment of Defense include the fol-
lowing: the Foreign Assistance Act of 
1961, 22 U.S.C. 2356 (formerly the Mu-
tual Security Acts of 1951 and 1954); the 
Invention Secrecy Act, 35 U.S.C. 181–
188; 10 U.S.C. 2386; 28 U.S.C. 1498; and 35 
U.S.C. 286.

227.7003 Claims for copyright infringe-
ment. 

The procedures set forth herein will 
be followed, where applicable, in copy-
right infringement claims.

227.7004 Requirements for filing an 
administrative claim for patent in-
fringement. 

(a) A patent infringement claim for 
compensation, asserted against the 
United States under any of the applica-
ble statutes cited in 227.7002, must be 
actually communicated to and received 
by a Department, agency, organization, 
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