Department of Defense

where this contract is performed and agrees
to accept the exclusive jurisdiction of the
United States Armed Services Board of Con-
tract Appeals and the United States Court of
Federal Claims for hearing and determina-
tion of any and all disputes that may arise
under the Disputes clause of this contract.

(End of clause)

[62 FR 34135, June 24, 1997]

252.234-7000 Notice of earned value
management system.

As prescribed in 234.005-71(a), use the
following provision:

NOTICE OF EARNED VALUE MANAGEMENT
SYSTEM (MAR 1998)

(a) The offeror shall provide documenta-
tion that the cognizant Administrative Con-
tracting Officer (ACO) has recognized that
the proposed earned value management sys-
tem (EVMS) complies with the EVMS cri-
teria of DoD 5000.2-R, Mandatory Procedures
for Major Defense Acquisition Programs
(MDAPs) and Major Automated Information
System (MAIS) Acquisition Programs, or
that the proposed cost/schedule control sys-
tem has been accepted by the Department of
Defense.

(b) If the offeror proposes to use a system
that does not meet the requirements of para-
graph (a) of this provision, the offeror shall
submit a comprehensive plan for compliance
with the EVMS criteria.

(1) The plan shall—

(A) Describe the EVMS the offeror intends
to use in performance of the contract;

(B) Distinguish between the offeror’s exist-
ing management system and modifications
proposed to meet the criteria;

(C) Describe the management system and
its application in terms of the 32 EVMS cri-
teria;

(D) Describe the proposed procedure for ad-
ministration of the criteria as applied to
subcontractors; and

(E) Provide documentation describing the
process and results of any third-party or self-
evaluation of the system’s compliance with
EVMS criteria.

(2) The offeror shall provide information
and assistance as required by the Con-
tracting Officer to support review of the
plan.

(3) The Government will review the
offeror’s plan for EVMS before contract
award.

(c) Offerors shall identify the major sub-
contractors, or major subcontracted effort if
major subcontractors have not been selected,
planned for application of the criteria. The
prime contractor and the Government shall
agree to subcontractors selected for applica-
tion of the EVMS criteria.

252.234-7001
(End of provision)

[62 FR 9991, Mar. 5, 1997, as amended at 62 FR
34135, June 24, 1997; 62 FR 49305, Sept. 19, 1997;
63 FR 11548, Mar. 9, 1998]

252.234-7001 Earned value
ment system.

As prescribed in 234.005-71(b), use the
following clause:

manage-

EARNED VALUE MANAGEMENT SYSTEM (MAR
1998)

(a) In the performance of this contract, the
Contractor shall use an earned value man-
agement system (EVMS) that has been rec-
ognized by the cognizant Administrative
Contracting Officer (ACO) as complying with
the criteria provided in DoD 5000.2-R, Man-
datory Procedures for Major Defense Acqui-
sition Programs (MDAPs) and Major Auto-
mated Information System (MAIS) Acquisi-
tion Programs.

(b) If, at the time of award, the Contrac-
tor’s EVMS has not been recognized by the
cognizant ACO as complying with EVMS cri-
teria (or the Contractor does not have an ex-
isting cost/schedule control system that has
been accepted by the Department of De-
fense), the Contractor shall apply the system
to the contract and shall be prepared to dem-
onstrate to the ACO that the EVMS complies
with the EVMS criteria referenced in para-
graph (a) of this clause.

(c) The Government may require inte-
grated baseline reviews. Such reviews shall
be scheduled as early as practicable and
should be conducted within 180 calendar days
after (1) contract award, (2) the exercise of
significant contract options, or (3) the incor-
poration of major modifications. The objec-
tive of the integrated baseline review is for
the Government and the Contractor to joint-
ly assess areas, such as the Contractor’s
planning, to ensure complete coverage of the
statement of work, logical scheduling of the
work activities, adequate resourcing, and
identification of inherent risks.

(d) Unless a waiver is granted by the ACO,
Contractor-proposed EVMS changes require
approval of the ACO prior to implementa-
tion. The ACO shall advise the Contractor of
the acceptability of such changes within 30
calendar days after receipt of the notice of
proposed changes from the Contractor. If the
advance approval requirements are waived
by the ACO, the Contractor shall disclose
EVMS changes to the ACO at least 14 cal-
endar days prior to the effective date of im-
plementation.

(e) The Contractor agrees to provide access
to all pertinent records and data requested
by the ACO or duly authorized representa-
tive. Access is to permit Government sur-
veillance to ensure that the EVMS complies,
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and continues to comply, with the criteria
referenced in paragraph (a) of this clause.

(f) The Contractor shall require the fol-
lowing subcontractors to comply with the re-
quirements of this clause:

(Contracting Officer to insert names of sub-
contractors selected for application of EVMS
criteria in accordance with 252.234-7000(c).)

(End of clause)

[63 FR 11548, Mar. 9, 1998]

252.235-7000 Indemnification under 10
U.S.C. 2354—fixed price.

As prescribed in 235.070-3, use the fol-
lowing clause:

INDEMNIFICATION UNDER 10 U.S.C. 2354—FIXED
PRICE (DEC 1991)

(a) This clause provides for indemnifica-
tion under 10 U.S.C. 2354 if the Contractor
meets all the terms and conditions of this
clause.

(b) Claims, losses, and damages covered—

(1) Claims by third persons for death, bod-
ily injury, sickness, or disease, or the loss,
damage, or lost use of property. Claims in-
clude those for reasonable expenses of litiga-
tion or settlement. The term third persons in-
cludes employees of the contractor;

(2) The loss, damage, and lost use of the
Contractor’s property, but excluding lost
profit; and

(3) Loss, damage, or lost use of the Govern-
ment’s property.

(c) The claim, loss, or damage—

(1) Must arise from the direct performance
of this contract;

(2) Must not be compensated by insurance
or other means, or be within deductible
amounts of the Contractor’s insurance;

(3) Must result from an unusually haz-
ardous risk as specifically defined in the con-
tract;

(4) Must not result from willful misconduct
or lack of good faith on the part of any of
the Contractor’s directors or officers, man-
agers, superintendents, or other equivalent
representatives who have supervision or di-
rection of—

(i) All or substantially all of the Contrac-
tor’s business;

(ii) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location where this contract is being per-
formed; or

(iii) A separate and complete major indus-
trial operation connected with the perform-
ance of this contract;
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(5) Must not be a liability assumed under
any contract or agreement (except for sub-
contracts covered by paragraph (h) of this
clause), unless the Contracting Officer (or in
contracts with the Department of the Navy,
the Department) specifically approved the
assumption of liability; and

(6) Must be certified as just and reasonable
by the Secretary of the department or des-
ignated representative.

(d) The Contractor shall buy and maintain,
to the extent available, insurance against
unusually hazardous risks in the form,
amount, period(s) of time, at the rate(s), and
with such insurers, as the Contracting Offi-
cer (or, for Navy contracts, the Department)
may from time to time require and approve.
If the cost of this insurance is higher than
the cost of the insurance the Contractor had
as of the date of the contract, the Govern-
ment shall reimburse the Contractor for the
difference in cost, as long as it is properly al-
locable to this contract and is not included
in the contract price. The Government shall
not be liable for claims, loss, or damage if in-
surance was available and is either required
or approved under this paragraph.

(e) A reduction of the insurance coverage
maintained by the Contractor on the date of
the execution of this contract shall not in-
crease the Government’s liability under this
clause unless the Contracting Officer con-
sents, and the contract price is equitably ad-
justed, if appropriate, to reflect the Contrac-
tor’s consideration for the Government’s as-
sumption of increased liability.

(f) Notice. The Contractor shall—

(1) Promptly notify the Contracting Officer
of any occurrence, action, or claim that
might trigger the Government’s liability
under this clause;

(2) Furnish the proof or evidence of any
claim, loss, or damage in the form and man-
ner that the Government requires; and

(3) Immediately provide copies of all perti-
nent papers that the Contractor receives or
has received.

(g) The Government may direct, partici-
pate in, and supervise the settlement or de-
fense of the claim or action. The Contractor
shall comply with the Government’s direc-
tions and execute any authorizations re-
quired.

(h) Flowdown. The Government shall in-
demnify the Contractor if the Contractor has
an obligation to indemnify a subcontractor
under any subcontract at any tier under this
contract for the unusually hazardous risk
identified in this contract only if—

(1) The Contracting Officer gave prior writ-
ten approval for the Contractor to provide in
a subcontract for the Contractor to indem-
nify the subcontractor for unusually haz-
ardous risks defined in this contract;

(2) The Contracting Officer approved those
indemnification provisions;
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