Department of Defense

(b) This clause implements the Balance of
Payments Program by providing a preference
for domestic construction material. In addi-
tion, the Contracting Officer has determined
that the Trade Agreements Act applies to
this acquisition. Therefore, the Balance of
Payments Program restrictions are waived
for designated country construction mate-
rial.

(c) The Contractor shall use only domestic
or designated country construction material
in performing this contract, except for—

(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;
or

(2) The construction material or compo-
nents listed by the Government as follows:

[Contracting Officer to list applicable excepted
materials or indicate ‘“‘none’’.]

[67 FR 20695, Apr. 26, 2002]

252.226-7000 Notice of historically
black college or university and mi-
nority institution set-aside.

As prescribed in 226.7008(a), use the
following clause:

NOTICE OF HISTORICALLY BLACK COLLEGE OR
UNIVERSITY AND MINORITY INSTITUTION SET-
ASIDE (APR 1994)

(a) Definitions. Historically black colleges and
universities, as used in this clause, means in-
stitutions determined by the Secretary of
Education to meet the requirements of 34
CFR 608.2. The term also means any non-
profit research institution that was an inte-
gral part of such a college or university be-
fore November 14, 1986.

Minority institutions, as used in this clause,
means institutions meeting the require-
ments of section 1046(3) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1135d-5(3)). The
term also includes Hispanic-serving institu-
tions as defined in section 316(b)(1) of such
Act (20 U.S.C. 1059c(b)(1)).

(b) General. (1) Offers are solicited only
from historically black colleges or univer-
sities and minority institutions.

(2) Any award resulting from this solicita-
tion will be made only to an offeror which is
a historically black college or university or
a minority institution at the time of submis-
sion of its initial offer including price.

(c) Agreements. The offeror will—

(1) Perform at least 50 percent of the cost
of contract performance incurred for per-
sonnel with its own employees; and

(2) Upon request by the Contracting Offi-
cer, provide evidence prior to award that the
Secretary of Education has determined the
offeror to be a historically black college or
university or minority institution.

252.226-7001
(End of clause)

[66 FR 36479, July 31, 1991, as amended at 59
FR 22131, Apr. 29, 1994]

252.226-7001 Utilization of Indian Or-
ganizations and Indian-Owned Eco-
nomic Enterprises-DoD Contracts.

As prescribed in 226.104, use the fol-
lowing clause:

UTILIZATION OF INDIAN ORGANIZATIONS AND
INDIAN-OWNED ECONOMIC ENTERPRISES-DOD
CONTRACTS (SEP 2001)

(a) Definitions. As used in this clause—

“Indian’ means any person who is a mem-
ber of any Indian tribe, band, group, pueblo,
or community that is recognized by the Fed-
eral Government as eligible for services from
the Bureau of Indian Affairs (BIA) in accord-
ance with 25 U.S.C. 1452(c) and any ‘‘Native”’
as defined in the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1601).

‘““Indian organization’” means the gov-
erning body of any Indian tribe or entity es-
tablished or recognized by the governing
body of an Indian tribe for the purposes of 25
U.S.C. Chapter 17.

‘“‘Indian-owned economic enterprise’’
means any Indian-owned (as determined by
the Secretary of the Interior) commercial,
industrial, or business activity established
or organized for the purpose of profit, pro-
vided that Indian ownership constitutes not
less than 51 percent of the enterprise.

‘““‘Indian tribe” means any Indian tribe,
band, group, pueblo, or community, includ-
ing native villages and native groups (includ-
ing corporations organized by Kenai, Juneau,
Sitka, and Kodiak) as defined in the Alaska
Native Claims Settlement Act, that is recog-
nized by the Federal Government as eligible
for services from BIA in accordance with 25
U.S.C. 1452 (o).

‘“‘Interested party’ means a contractor or
an actual or prospective offeror whose direct
economic interest would be affected by the
award of a subcontract or by the failure to
award a subcontract.

(b) The Contractor shall use its best efforts
to give Indian organizations and Indian-
owned economic enterprises the maximum
practicable opportunity to participate in the
subcontracts it awards, to the fullest extent
consistent with efficient performance of the
contract.

(c) The Contracting Officer and the Con-
tractor, acting in good faith, may rely on the
representation of an Indian organization or
Indian-owned economic enterprise as to its
eligibility, unless an interested party chal-
lenges its status or the Contracting Officer
has independent reason to question that sta-
tus.
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(d) In the event of a challenge to the rep-
resentation of a subcontractor, the Con-
tracting Officer will refer the matter to the
U.S. Department of the Interior, Bureau of
Indian Affairs, Attn: Chief, Division of Con-
tracting and Grants Administration, 1849 C
Street NW, MS-2626-MIB, Washington, DC
20240-4000. The BIA will determine the eligi-
bility and will notify the Contracting Offi-
cer. No incentive payment will be made—

(1) Within 50 working days of subcontract
award;

(2) While a challenge is pending; or

(3) If a subcontractor is determined to be
an ineligible participant.

(e)(1) The Contractor, on its own behalf or
on behalf of a subcontractor at any tier, may
request an adjustment under the Indian In-
centive Program to the following:

(i) The estimated cost of a cost-type con-
tract.

(ii) The target cost of a cost-plus-incen-
tive-fee contract.

(iii) The target cost and ceiling price of a
fixed-price incentive contract.

(iv) The price of a firm-fixed-price con-
tract.

(2) The amount of the adjustment that
may be made to the contract is 5 percent of
the estimated cost, target cost, or firm-fixed
price included in the subcontract initially
awarded to the Indian organization or In-
dian-owned economic enterprise.

(3) The Contractor has the burden of prov-
ing the amount claimed and must assert its
request for an adjustment prior to comple-
tion of contract performance.

(4) The Contracting Officer, subject to the
terms and conditions of the contract and the
availability of funds, will authorize an incen-
tive payment of 5 percent of the amount paid
to the subcontractor.

(5) If the Contractor requests and receives
an adjustment on behalf of a subcontractor,
the Contractor is obligated to pay the sub-
contractor the adjustment.

(f) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (f), in all subcontracts that—

(1) Are for other than commercial items;
and

(2) Are expected to exceed the simplified
acquisition threshold in Part 2 of the Federal
Acquisition Regulation.

(End of clause)

[66 FR 47111, Sept. 11, 2001; 66 FR 50504, Oct.
3, 2001]
252.227-7000 Non-estoppel.

As prescribed at 227.7009-1, insert the
following clause in patent releases, li-
cense agreements, and assignments:

48 CFR Ch. 2 (10-1-02 Edition)

NON-ESTOPPEL (OCT 1966)

The Government reserves the right at any
time to contest the enforceability, validity,
scope of, or the title to any patent or patent
application herein licensed without waiving
or forfeiting any right under this contract.

(End of clause)

252.227-7001 Release of past infringe-
ment.

As prescribed at 227.7009-2(a), insert
the following clause in patent releases,
license agreements, and assignments:

RELEASE OF PAST INFRINGEMENT (AUG 1984)

The Contractor hereby releases each and
every claim and demand which he now has or
may hereafter have against the Government
for the manufacture or use by or for the Gov-
ernment prior to the effective date of this
contract, of any inventions covered by (i)
any of the patents and applications for pat-
ent identified in this contract, and (ii) any
other patent or application for patent owned
or hereafter acquired by him, insofar as and
only to the extent that such other patent or
patent application covers the manufacture,
use, or disposition of (description of subject
matter).*

(End of clause)
252.227-7002
ments.

As prescribed at 227.7009-2(b), insert
the following clause in patent releases,
license agreements, and assignments:

Readjustment of pay-

READJUSTMENT OF PAYMENTS (OCT 1966)

(a) If any license, under substantially the
same patents and authorizing substantially
the same acts which are authorized under
this contract, has been or shall hereafter be
granted within the United States, on royalty
terms which are more favorable to the li-
censee than those contained herein, the Gov-
ernment shall be entitled to the benefit of
such more favorable terms with respect to
all royalties accruing under this contract
after the date such more favorable terms be-
come effective, and the Contractor shall
promptly notify the Secretary in writing of
the granting of such more favorable terms.

(b) In the event any claim of any patent
hereby licensed is construed or held invalid
by decision of a court of competent jurisdic-
tion, the requirement to pay royalties under
this contract insofar as its arises solely by
reason of such claim, and any other claim

*Bracketed portions of the clause may be
omitted when not appropriate or not encom-
passed by the release as negotiated.
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