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placed with a particular firm. The con-
tracting officer shall honor such re-
quests from the FMS customer only if 
the LOA or other written direction suf-
ficiently fulfills the requirements of 
FAR subpart 6.3. 

(b) Do not allow representatives of 
the FMS customer to— 

(1) Direct the deletion of names of 
firms from bidders mailing lists or 
slates of proposed architect-engineer 
firms. (They may suggest the inclusion 
of certain firms); 

(2) Interfere with a contractor’s 
placement of subcontracts; or 

(3) Participate in the price negotia-
tions between the U.S. Government 
and the contractor. 

(c) Do not accept directions from the 
FMS customer on source selection de-
cisions or contract terms (except that, 
upon timely notice, the contracting of-
ficer may attempt to obtain any spe-
cial contract provisions and warranties 
requested by the FMS customer). 

(d) Do not honor any requests by the 
FMS customer to reject any bid or pro-
posal. 

[56 FR 36367, July 31, 1991, as amended at 63 
FR 43890, Aug. 17, 1998]

225.7305 Limitation of liability. 
The contracting officer must advise 

the contractor whenever the foreign 
customer will assume the risk for loss 
or damage under the appropriate limi-
tation of liability clause(s) (see FAR 
subpart 46.8). Consider the costs of nec-
essary insurance, if any, obtained by 
the contractor to cover the risk of loss 
or damage in establishing the FMS 
contract price.

225.7306 Exercise of options for FMS. 
Consider changes to cost and profit 

attributable to pricing differences be-
tween U.S. and FMS requirements 
when exercising an option to satisfy an 
FMS requirement. Also consider such 
changes if the option is already identi-
fied for FMS, but it is exercised for 
country B requirements instead of the 
country A requirements for which it 
was priced.

225.7307 Offset arrangements. 
In accordance with the Presidential 

policy statement of April 16, 1990, DoD 
does not encourage, enter into, or com-

mit U.S. firms to FMS offset arrange-
ments. The decision whether to engage 
in offsets, and the responsibility for ne-
gotiating and implementing offset ar-
rangements, resides with the compa-
nies involved. 

[62 FR 34125, June 24, 1997]

225.7308 Contract clauses. 
(a) Use the clause at 252.225–7027, Re-

striction on Contingent Fees for For-
eign Military Sales, in all solicitations 
and contracts for FMS. 

(b) Use the clause at 252.225–7028, Ex-
clusionary Policies and Practices of 
Foreign Governments, in all solicita-
tions and contracts for the purchase of 
goods and services for international 
military education training and FMS. 

[56 FR 36367, July 31, 1991, as amended at 62 
FR 2617, Jan. 17, 1997; 63 FR 43890, Aug. 17, 
1998]

Subpart 225.74—Antiterrorism/
Force Protection Policy for 
Defense Contractors Outside 
the United States

SOURCE: 63 FR 31937, June 11, 1998, unless 
otherwise noted.

225.7400 Scope of subpart. 
This subpart pertains to 

antiterrorism/force protection policy 
for contracts that require performance 
or travel outside the United States.

225.7401 General. 
Information and guidance pertaining 

to DoD antiterrorism/force protection 
can be obtained from the following of-
fices: 

(a) For Navy contracts: Naval Crimi-
nal Investigative Service (NCIS), Code 
24; telephone, DSN 228–9113 or commer-
cial (202) 433–9113. 

(b) For Army contracts: HQDA 
(DAMO–ODL)/ODCSOP; telephone, DSN 
225–8491 or commercial (703) 695–8491. 

(c) For Marine Corps contracts: CMC 
Code POS–10; telephone, DSN 224–4177 
or commercial (703) 614–4177. 

(d) For Air Force contracts: HQ 
AFSFC/SFPT; telephone, DSN 473–0927/
0928 or commercial (210) 671–0927/0928. 

(e) For Combatant Command con-
tracts: The appropriate Antiterrorism 
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Force Protection Office at the Com-
mand Headquarters. 

(f) For Defense Agencies: The appro-
priate agency security office. 

(g) For additional information: As-
sistant Secretary of Defense for Spe-
cial Operations and Low Intensity Con-
flict, ASD (SOLIC); telephone, DSN 
255–0044 or commercial (703) 695–0044.

225.7402 Contract clause. 
Use the clause at 252.225–7043, 

Antiterrorism/Force Protection Policy 
for Defense Contractors Outside the 
United States, in solicitations and con-
tracts that require performance or 
travel outside the United States, ex-
cept for contracts with— 

(a) Foreign governments; 
(b) Representatives of foreign govern-

ments; or 
(c) Foreign corporations wholly 

owned by foreign governments.

Subpart 225.75—Balance of 
Payments Program

SOURCE: 67 FR 20694, Apr. 26, 2002, unless 
otherwise noted.

225.7500 Scope of subpart. 
This subpart provides policies and 

procedures implementing the Balance 
of Payments Program. It applies to 
contracts for the acquisition of— 

(a) Supplies for use outside the 
United States; and 

(b) Construction to be performed out-
side the United States.

225.7501 Policy. 
Acquire only domestic end products 

for use outside the United States, and 
use only domestic construction mate-
rial for construction to be performed 
outside the United States, including 
end products and construction material 
for foreign military sales, unless— 

(a) Before issuing the solicitation— 
(1) The estimated cost of the acquisi-

tion or the value of a particular con-
struction material is at or below the 
simplified acquisition threshold; 

(2) The end product or particular con-
struction material is— 

(i) Listed in FAR 25.104 or 
225.104(a)(iii); 

(ii) A petroleum product; 

(iii) A spare part for foreign-manu-
factured vehicles, equipment, machin-
ery, or systems, provided the acquisi-
tion is restricted to the original manu-
facturer or its supplier in accordance 
with DoD standardization policy (see 
DoD Directive 4120.3, Defense Stand-
ardization and Specification Program); 

(iv) An industrial gas; or 
(v) A brand drug specified by the De-

fense Medical Materiel Board; 
(3) The acquisition of foreign end 

products or construction material is 
required by a treaty or executive 
agreement between governments; 

(4) The end product is acquired for 
commissary resale; or 

(5) The contracting officer deter-
mines that a requirement can best be 
filled by a foreign end product or con-
struction material, including deter-
minations that— 

(i) A subsistence product is perish-
able and delivery from the United 
States would significantly impair the 
quality at the point of consumption; 

(ii) An end product or construction 
material, by its nature or as a prac-
tical matter, can best be acquired in 
the geographic area concerned, e.g., ice 
or books; or bulk material, such as 
sand, gravel, or other soil material, 
stone, concrete masonry units, or fired 
brick; 

(iii) A particular domestic construc-
tion material is not available; 

(iv) The cost of domestic construc-
tion material would exceed the cost of 
foreign construction material by more 
than 50 percent, calculated on the basis 
of— 

(A) A particular construction mate-
rial; or 

(B) The comparative cost of applica-
tion of the Balance of Payments Pro-
gram to the total acquisition; or 

(v) Use of a particular domestic con-
struction material is impracticable; 

(b) After receipt of offers— 
(1) The evaluated low offer (see sub-

part 225.5) is an offer of an end product 
that— 

(i) Is a qualifying country end prod-
uct; 

(ii) Is an eligible product subject to 
the Trade Agreements Act or NAFTA; 

(iii) For acquisitions subject to the 
Trade Agreements Act, is an informa-
tion technology product in Federal 
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