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nonconformances, by appropriate ac-
tion, such as rejection and docu-
menting the contractor’s performance
record.

(f) When supplies or services are ac-
cepted  with critical or major
nonconformances as authorized in
paragraph (c) of this section, the con-
tracting officer must modify the con-
tract to provide for an equitable price
reduction or other consideration. In
the case of conditional acceptance,
amounts withheld from payments gen-
erally should be at least sufficient to
cover the estimated cost and related
profit to correct deficiencies and com-
plete unfinished work. The contracting
officer must document in the contract
file the basis for the amounts withheld.
For services, the contracting officer
can consider identifying the value of
the individual work requirements or
tasks (subdivisions) that may be sub-
ject to price or fee reduction. This
value may be used to determine an eq-
uitable adjustment for nonconforming

services. However, when supplies or
services involving minor
nonconformances are accepted, the

contract need not be modified unless it
appears that the savings to the con-
tractor in fabricating the mnoncon-
forming supplies or performing the
nonconforming services will exceed the
cost to the Government of processing
the modification.

(g) Notices of rejection must include
the reasons for rejection and be fur-
nished promptly to the contractor.
Promptness in giving this notice is es-
sential because, if timely nature of re-
jection is not furnished, acceptance
may in certain cases be implied as a
matter of law. The notice must, be in
writing if—

(1) The supplies or services have been
rejected at a place other than the con-
tractor’s plant;

(2) The contractor persists in offering
nonconforming supplies or services for
acceptance; or

(3) Delivery or performance was late
without excusable cause.

[48 FR 42415, Sept. 19, 1983, as amended at 61
FR 31663, June 20, 1996; 62 FR 44816, Aug. 22,
1997; 64 FR 51846, Sept. 24, 1999]

46.503

46.408 Single-agency assignments of
Government contract quality assur-
ance.

(a) Government-wide responsibility
for quality assurance support for acqui-
sitions of certain commodities is as-
signed as follows:

(1) For drugs, biologics, and other
medical supplies—the Food and Drug
Administration;

(2) For food, except seafood—the De-
partment of Agriculture.

(3) For seafood—the National Marine
Fisheries Service of the Department of
Commerce.

(b) Agencies requiring quality assur-
ance support for acquiring these sup-
plies should request the support di-
rectly from the cognizant office.

Subpart 46.5—Acceptance

46.501 General.

Acceptance constitutes acknowledg-
ment that the supplies or services con-
form with applicable contract quality
and quantity requirements, except as
provided in this subpart and subject to
other terms and conditions of the con-
tract. Acceptance may take place be-
fore delivery, at the time of delivery,
or after delivery, depending on the pro-
visions of the terms and conditions of
the contract. Supplies or services shall
ordinarily not be accepted before com-
pletion of Government contract quality
assurance actions (however, see 46.504).
Acceptance shall ordinarily be evi-
denced by execution of an acceptance
certificate on an inspection or receiv-
ing report form or commercial shipping
document/packing list.

46.502

Acceptance of supplies or services is
the responsibility of the contracting
officer. When this responsibility is as-
signed to a cognizant contract adminis-
tration office or to another agency (see
42.202(g)), acceptance by that office or
agency is binding on the Government.

[48 FR 42415, Sept. 19, 1983, as amended at 63
FR 9065, Feb. 23, 1998]

Responsibility for acceptance.

46.503 Place of acceptance.

Each contract shall specify the place
of acceptance. Contracts that provide
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46.504

for Government contract quality assur-
ance at source shall ordinarily provide
for acceptance at source. Contracts
that provide for Government contract
quality assurance at destination shall
ordinarily provide for acceptance at
destination. (For transportation terms,
see subpart 47.3). Supplies accepted at a
place other than destination shall not
be reinspected at destination for ac-
ceptance purposes, but should be exam-
ined at destination for quantity, dam-
age in transit, and possible substi-
tution or fraud.

46.504 Certificate of conformance.

A certificate of conformance (see
46.315) may be used in certain instances
instead of source inspection (whether
the contract calls for acceptance at
source or destination) at the discretion
of the contracting officer if the fol-
lowing conditions apply:

(a) Acceptance on the basis of a con-
tractor’s certificate of conformance is
in the Government’s interest.

(b)(1) Small losses would be incurred
in the event of a defect; or

(2) Because of the contractor’s rep-
utation or past performance, it is like-
ly that the supplies or services fur-
nished will be acceptable and any de-
fective work would be replaced, cor-
rected, or repaired without contest. In
no case shall the Government’s right to
inspect supplies under the inspection
provisions of the contract be preju-
diced.

46.505 Transfer of title and risk of
loss.

(a) Title to supplies shall pass to the
Government upon formal acceptance,
regardless of when or where the Gov-
ernment takes physical possession, un-
less the contract specifically provides
for earlier passage of title.

(b) Unless the contract specifically
provides otherwise, risk of loss of or
damage to supplies shall remain with
the contractor until, and shall pass to
the Government upon—

(1) Delivery of the supplies to a car-
rier if transportation is f.0.b. origin; or

(2) Acceptance by the Government or
delivery of the supplies to the Govern-
ment at the destination specified in the
contract, whichever is later, if trans-
portation is f.0.b. destination.
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(c) Paragraph (b) above shall not
apply to supplies that so fail to con-
form to contract requirements as to
give a right of rejection. The risk of
loss of or damage to such noncon-
forming supplies remains with the con-
tractor until cure or acceptance. After
cure or acceptance, paragraph (b) above
shall apply.

(d) Under paragraph (b) above, the
contractor shall not be liable for loss of
or damage to supplies caused by the
negligence of officers, agents, or em-
ployees of the Government acting with-
in the scope of their employment.

(e) The policy expressed in (a)
through (d) above is specified in the
clause at 52.246-16, Responsibility for
Supplies, which is prescribed in 46.316.

Subpart 46.6—Material Inspection
and Receiving Reports

46.601 General.

Agencies shall prescribe procedures
and instructions for the use, prepara-
tion, and distribution of material in-
spection and receiving reports and
commercial shipping document/pack-
ing lists to evidence Government in-
spection(see 46.401) and acceptance (see
46.501).

Subpart 46.7—Warranties
46.701 [Reserved]

46.702 General.

(a) The principal purposes of a war-
ranty in a Government contract are (1)
to delineate the rights and obligations
of the contractor and the Government
for defective items and services and (2)
to foster quality performance.

(b) Generally, a warranty should pro-
vide—

(1) A contractual right for the correc-
tion of defects notwithstanding any
other requirement f the contract per-
taining to acceptance of the supplies or
services by the Government; and

(2) A stated period of time or use, or
the occurrence of a specified event,
after acceptance by the Government to
assert a contractual right for the cor-
rection of defects.

(c) The benefits to be derived from a
warranty must be commensurate with
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