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the identification of data to be ex-
cluded from the Government’s rights, 
as discussed in paragraph (a) of this 
section. Such exclusion is not disposi-
tive of the protective status of the 
data, but any excluded technical data, 
as well as any commercial and finan-
cial information contained in the pro-
posal, will remain subject to the poli-
cies in subpart 15.2 or 15.6 (or agency 
supplements thereto) relating to pro-
posal information (i.e., will be used for 
evaluation purposes only). If the clause 
at 52.227–23, Rights to Proposal Data 
(Technical), is included in a contract, 
the prospective contractor must be spe-
cifically afforded the opportunity to 
exclude technical data as set forth in 
paragraph (a) of this section, and the 
contract file must reflect that fact. If 
there is a need to have access to any of 
the excluded technical data during con-
tract performance, consideration 
should be given to their acquisition as 
limited rights data, if they so qualify, 
in accordance with27.404(d). 

[52 FR 18140, May 13, 1987, as amended at 62 
FR 51271, Sept. 30, 1997]

27.408 Cosponsored research and de-
velopment activities. 

(a) In contracts involving cospon-
sored research and development where-
in the contractor is required to make 
substantial contributions of funds or 
resources (i.e., by cost-sharing or by re-
payment of nonrecurring costs), and 
the contractor’s and the Government’s 
respective contributions to any item, 
component, process, or computer soft-
ware, developed or produced under the 
contract are not readily segregable, the 
contracting officer may limit the ac-
quisition of or acquire less than unlim-
ited rights to any data developed and 
delivered under such contract. Agen-
cies may regulate the use of this au-
thority in their supplements. Basically 
such rights should, at a minimum, as-
sure use of the data for agreed-to Gov-
ernmental purposes (including re-
procurement rights as appropriate), 
and will address any disclosure limita-
tions or restrictions to be imposed on 
the data. Also, consideration may be 
given to directed licensing provisions if 
needed to carry out the objectives of 
the contract. Since the purpose of the 
cosponsored research and development, 

the legitimate proprietary interests of 
the contractor, the needs of the Gov-
ernment, and the respective contribu-
tions of both parties may vary, no spe-
cific clauses are prescribed, but a 
clause providing less than unlimited 
rights in the Government for data de-
veloped and delivered under the con-
tract (such as license rights) may be 
tailored to the circumstances con-
sistent with the foregoing and the pol-
icy set forth in 27.402. As a guide, such 
clause may be appropriate when the 
contractor contributes money or re-
sources, or agrees to make repayment 
of nonrecurring costs, of a value of ap-
proximately 50 percent of the total cost 
of the contract (i.e., Government, con-
tractor, and/or third party paid costs), 
and the respective contributions are 
not readily segregable for any work 
element to be performed under the con-
tract. Such clause may be used for all 
or for only specifically identified tasks 
or work elements under the contract. 
In the latter instance, its use will be in 
addition to whatever other data rights 
clause is prescribed under this subpart, 
with the contract specifically identi-
fying which clause is to apply to which 
tasks or work elements. Further, such 
clause may not be appropriate where 
the purpose of the contract is to 
produce data for dissemination to the 
public, or to develop or demonstrate 
technologies which will be available, in 
any event, to the public for their direct 
use. 

(b) Where the contractor’s contribu-
tions are readily segregable (by per-
formance requirements and the funding 
therefor) and so identified in the con-
tract, any data resulting therefrom 
may be treated under such clause as 
limited rights data or restricted com-
puter software in accordance with 
27.404 (d) or (e), as applicable; or if such 
treatment is inconsistent with the pur-
pose of the contract, rights to such 
data may, if so negotiated and stated 
in the contract, be treated in a manner 
consistent with paragraph (a) of this 
section.

27.409 Solicitation provisions and con-
tract clauses. 

(a)(1) The contracting officer shall 
insert the clause at 52.227–14, Rights in 
Data—General, including its use with 
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Alternate I through Alternate V as may 
be required or authorized in accordance 
with paragraphs (b) through (f) of this 
section, in solicitations and contracts 
if it is contemplated that data will be 
produced, furnished, or acquired under 
the contract, unless the contract is— 

(i) For the production of special 
works of the type set forth in 27.405(a), 
but the clause at 52.227–14, Rights in 
Data— General, shall be included in 
the contract and made applicable to 
data other than special works, as ap-
propriate; 

(ii) For the acquisition of existing 
data works, as described in 27.405(b); 

(iii) To be performed outside the 
United States, its possessions, and 
Puerto Rico, in which case agencies 
may prescribe different clauses (see 
paragraph (n) of this section); 

(iv) For architect-engineer services 
or construction work, in which case 
agencies may utilize the clause at 
52.227–17, Rights in Data—Special 
Works, or may prescribe different 
clauses; 

(v) A Small Business Innovation Re-
search contract (see paragraph (l) of 
this section); 

(vi) For the management, operation, 
design, or construction of a Govern-
ment-owned facility to perform re-
search, development, or production 
work, in which case agencies may pre-
scribe different clauses (see paragraph 
(p) of this section); or 

(vii) A contract involving cospon-
sored research and development in 
which a clause providing for less than 
unlimited right has been authorized. 
(See 27.408). 

(2) Subparagraph (e)(3) of the clause 
at 52.227–14, Rights in Data—General, 
may be deleted or reserved by an agen-
cy not subject to Title III of the Fed-
eral Property and Administrative Serv-
ices Act. 

(b) If an agency determines, in ac-
cordance with 27.404(c), to adopt the al-
ternate definition of Limited Rights 
Data in paragraph (a) of the clause, the 
clause shall be used with its Alternate I.

(c) In accordance with 27.404(d), if a 
contracting officer determines it is 
necessary to obtain the delivery of lim-
ited rights data, the clause shall be 
used with its Alternate II. The con-
tracting officer shall, when Alternate II 

is used, assure that the purposes, if 
any, for which limited rights data are 
to be disclosed outside the Government 
are included in the Limited Rights Notice 
of subparagraph (g)(2) of the clause. 

(d) In accordance with 27.404(e), if a 
contracting officer determines it is 
necessary to obtain the delivery of re-
stricted computer software, the clause 
shall be used with its Alternate III. Any 
greater or lesser rights regarding the 
use, duplication, or disclosure of re-
stricted computer software than those 
set forth in the Restricted Rights No-
tice of subparagraph (g)(3) of the clause 
must be specified in the contract and 
the notice modified accordingly. 

(e) The clause shall be used with its 
Alternate IV in contracts for basic or 
applied research (other than those for 
the management or operation of Gov-
ernment facilities or where inter-
national agreements require other-
wise), to be performed solely by univer-
sities and colleges. The clause may be 
used with its Alternate IV in other con-
tracts if in accordance with 27.404(f)(1) 
an agency determines to grant blanket 
permission for the contractor to estab-
lish claim to copyright subsisting in all 
data first produced without further re-
quest being made by the contractor. 
When Alternate IV is used, the contract 
may exclude items or categories of 
data from the blanket permission 
granted, either by express provisions in 
the contract or by the addition of a 
subparagraph (d)(3) to the clause (see 
27.404(g)(2)). 

(f) In accordance with 27.404(i), if a 
contracting officer needs to have the 
right to inspect certain data at a con-
tractor’s facility or if by an agency, 
generally the clause shall be used with 
its Alternate V.

(g) In accordance with 27.404(d)(2), if 
the contracting officer desires to have 
an offeror state in response to a solici-
tation, to the extent feasible, whether 
limited rights data or restricted com-
puter software are likely to be used in 
meeting the data delivery require-
ments set forth in the solicitation, the 
contracting officer shall insert the pro-
vision at 52.227–15, Representation of 
Limited Rights Data and Restricted 
Computer Software, in any solicitation 
containing the clause at 52.227–14, 
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Rights in Data—General. The contrac-
tor’s response will provide an aid in de-
termining whether the clause should be 
used with Alternate II and/or Alternate 
III.

(h) The contracting officer shall nor-
mally insert the clause at 52.227–16, Ad-
ditional Data Requirements, in solici-
tations and contracts involving experi-
mental, developmental, research, or 
demonstration work (other than basic 
or applied research to be performed 
solely by a university or college where 
the contract amount will be $500,000 or 
less) unless all the requirements for 
data are believed to be known at the 
time of contracting and specified in the 
contract. (See 27.406(b).) This clause 
may also be used in other contracts 
when considered appropriate. 

(i) In accordance with 27.405(a), the 
contracting officer shall insert the 
clause at 52.227–17, Rights in Data—
Special Works, in solicitations and 
contracts primarily for the production 
or compilation of data (other than lim-
ited rights data or restricted computer 
software) for the Government’s inter-
nal use, or when there is a specific need 
to limit distribution and use of the 
data and/or to obtain indemnity for li-
abilities that may arise out of the con-
tent, performance, or disclosure of the 
data. Examples of such contracts are 
set forth in 27.405(a). The contract may 
specify the purposes and conditions (in-
cluding time limitations) under which 
the data may be used, released or re-
produced by the contractor for other 
than contract performance. Contracts 
for the production of audiovisual 
works, sound recordings, etc. may in-
clude limitations in connection with 
talent releases, music licenses, and the 
like that are consistent with the pur-
poses for which the data is acquired. 

(j) The contracting officer shall in-
sert the clause at 52.227–18, Rights in 
Data—Existing Works, in solicitations 
and contracts exclusively for the acqui-
sition, without modification, of exist-
ing audiovisual and similar works of 
the type set forth in 27.405(b)(1). The 
contract may set forth limitations con-
sistent with the purposes for which the 
work is being acquired. The clause at 
52.227–17, Rights in Data—Special 
Works, shall be used if existing works 

are to be modified, as by editing, trans-
lation, addition of subject matter, etc. 

(k) In accordance with 27.405(b)(2), 
when contracting (other than from 
GSA’s Multiple Award Schedule con-
tracts) for the acquisition of existing 
computer software, the clause at 
52.227–19, Commercial Computer Soft-
ware-Restricted Rights, may be used in 
the solicitation and contract. In any 
event, the contracting officer shall as-
sure that the contract contains terms 
to obtain sufficient rights for the Gov-
ernment to fulfill the need for which 
the software is being acquired and is 
otherwise consistent with 27.405(b)(2). 

(l) If the contract is a Small Business 
Innovation Research (SBIR) contract, 
the clause at 52.227–20, Rights in Data—
SBIR Program shall be used in all 
Phase I and Phase II contracts awarded 
under the Small Business Innovation 
Research Program established pursu-
ant to Pub. L. 97–219 (The Small Busi-
ness Innovation Development Act of 
1982). 

(m) While no specific clause of this 
subpart is required to be included in 
contracts solely for the acquisition, 
without disclosure prohibitions, of 
books, publications and similar items 
in the exact form in which such items 
exist prior to the request for purchase 
(i.e., the off-the-shelf purchase of such 
items), or in other contracts (e.g., con-
tracts resulting from sealed bidding) 
where only existing data available 
without disclosure prohibitions is to be 
furnished, if reproduction rights are to 
be acquired the contract shall include 
terms addressing such rights. (See 
27.405(b)(3).) 

(n) Agencies may prescribe in their 
procedures, as appropriate, a clause 
consistent with the policy of 27.402 in 
contracts to be performed outside the 
United States, its possessions, and 
Puerto Rico. 

(o) Agencies may prescribe in their 
procedures the clause at 52.227–17, 
Rights in Data—Special Works, or pre-
scribe, as appropriate, clauses con-
sistent with the policy in 27.402 in con-
tracts for architect-engineer services 
and construction work. 

(p) Agencies may prescribe in their 
procedures, as appropriate, a clause 
consistent with the policy of 27.402 in 
contracts for management, operation, 
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design, or construction of Government-
owned research, development, or pro-
duction facilities, and in contracts and 
subcontracts in support of programs 
being conducted at such facilities. 

(q) In accordance with 27.406(d), the 
contracting officer shall insert the 
clause at 52.227–21, Technical Data Dec-
laration, Revision, and Withholding of 
Payment—Major Systems, in contracts 
for major systems acquisitions or for 
support of major systems acquisitions. 
When used, this clause requires that 
the technical data to which it applies 
be specified in the contract. (See 
27.406(d).) 

(r) In the case of civilian agencies ex-
cept NASA and the U.S. Coast Guard, 
the contracting officer shall insert the 
clause at 52.227–22, Major System—Min-
imum Rights, in contracts for major 
systems or contracts in support of 
major systems. 

(s) In accordance with 27.407, if a con-
tracting officer desires to acquire un-
limited rights in technical data con-
tained in a successful proposal upon 
which a contract award is based, the 
contracting officer shall insert the 
clause at 52.227–23, Rights to Proposed 
Data (Technical). Rights to technical 
data in a proposal are not acquired by 
mere incorporation by reference of the 
proposal in the contract, and if a pro-
posal is incorporated by reference, 
27.404 must be followed to assure that 
such rights are appropriately ad-
dressed. 

[52 FR 18140, May 13, 1987, as amended at 55 
FR 38517, Sept. 18, 1990; 62 FR 236, Jan. 2, 
1997; 64 FR 10532, Mar. 4, 1999]

Subpart 27.5 [Reserved]

Subpart 27.6—Foreign License 
and Technical Assistance 
Agreements

27.601 General. 
Agencies shall provide all necessary 

rules and regulations as are required 
for the proper application of the laws 
and policies of the U.S. Government re-
garding— 

(a) Elimination in agreements be-
tween domestic concerns and foreign 
governments or foreign concerns of 
charges for the use of patents in which 

the U.S. Government has a royalty-free 
license or of charges in agreements for 
the use of data that the U.S. Govern-
ment has a right to use and disclose to 
others, that is in the public domain, or 
that was acquired by the U.S. Govern-
ment with the unrestricted right to 
use, duplicate, or disclose and to have 
or permit others to do so; 

(b) Foreign license and technical as-
sistance agreements between the U.S. 
Government and United States domes-
tic concerns; 

(c) Guidance on negotiating contract 
prices and terms concerning patents 
and data, including royalties, in con-
tracts between the U.S. Government 
and a foreign government or foreign 
concern; and 

(d) Regulations and guidance on con-
trols on the exportation of data relat-
ing to certain designated items, such 
as arms or munitions of war, and guid-
ance on reviews of agreements involv-
ing such data (see 22 CFR part l24).

PART 28—BONDS AND INSURANCE

Sec.
28.000 Scope of part. 
28.001 Definitions.

Subpart 28.1—Bonds and Other Financial 
Protections

28.100 Scope of subpart. 
28.101 Bid guarantees. 
28.101–1 Policy on use. 
28.101–2 Solicitation provision or contract 

clause. 
28.101–3 [Reserved] 
28.101–4 Noncompliance with bid guarantee 

requirements. 
28.102 Performance and payment bonds and 

alternative payment protections for con-
struction contracts. 

28.102–1 General. 
28.102–2 Amount required. 
28.102–3 Contract clauses. 
28.103 Performance and payment bonds for 

other than construction contracts. 
28.103–1 General. 
28.103–2 Performance bonds. 
28.103–3 Payment bonds. 
28.103–4 Contract clause. 
28.104 Annual performance bonds. 
28.105 Other types of bonds. 
28.105–1 Advance payment bonds. 
28.105–2 Patent infringement bonds. 
28.106 Administration. 
28.106–1 Bonds and bond related forms. 
28.106–2 Substitution of surety bonds. 
28.106–3 Additional bond and security. 
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