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(e) If it is determined that a con-
tractor or subcontractor does not have 
a clear understanding of the rights and 
obligations of the parties under a pat-
ent rights clause, or that its proce-
dures for complying with the clause are 
deficient, a post-award orientation con-
ference or letter should ordinarily be 
used to explain these rights and obliga-
tions (see subpart 42.5). When a con-
tractor fails to establish, maintain, or 
follow effective procedures for identi-
fying, disclosing, and, when appro-
priate, filing patent applications on in-
ventions (if such procedures are re-
quired by the patent rights clause), or 
after appropriate notice fails to correct 
any deficiency, the contracting officer 
may require the contractor to make 
available for examination books, 
records, and documents relating to the 
contractor’s inventions in the same 
field of technology as the contract ef-
fort to enable a determination of 
whether there are such inventions and 
may invoke the withholding of pay-
ments provision (if any) of the clause. 
The withholding of payments provision 
(if any) of the patent rights clause or of 
any other contract clause may also be 
invoked if the contractor fails to dis-
close a subject invention. Significant 
or repeated failures by a contractor to 
comply with the patent rights obliga-
tion in its contracts shall be docu-
mented and made a part of the general 
file (see 4.801(c)(3)).

27.305–4 Conveyance of invention 
rights acquired by the Government. 

(a) Agencies are responsible for those 
procedures necessary to protect the 
Government’s interest in subject in-
ventions. When the Government ac-
quires the entire right, title, and inter-
est in an invention by contract, this is 
normally accomplished by an assign-
ment either from each inventor to the 
contractor and from the contractor to 
the Government, or from the inventor 
to the Government with the consent of 
the contractor, so that the chain of 
title from the inventor to the Govern-
ment is clearly established. When the 
Government’s rights are limited to a li-
cense, there should be a confirmatory 
instrument to that effect. 

(b) The form of conveyance of title 
from the inventor to the contractor 

must be legally sufficient to convey 
the rights the contractor is required to 
convey to the Government. Agencies 
may, by supplemental instructions, de-
velop suitable assignments, licenses, 
and other papers evidencing any rights 
of the Government in patents or patent 
applications, including such instru-
ments as may be required to be re-
corded in the Statutory Register or 
documented in the Government Reg-
ister maintained by the U.S. Patent 
and Trademark Office pursuant to Ex-
ecutive Order 9424, February 18, 1944.

27.305–5 Publication or release of in-
vention disclosures. 

(a) In accordance with the policy at 
27.302(i), to protect their mutual inter-
ests, contractors and the Government 
should cooperate in deferring the publi-
cation or release of invention disclo-
sures until the filing of the first patent 
application, and use their best efforts 
to achieve prompt filing when publica-
tion or release may be imminent. The 
Government will, on its part and to the 
extent authorized by 35 U.S.C. 205, 
withhold from disclosure to the public 
any invention disclosures reported 
under the patent rights clauses of 
52.227–11, 52.227–12, or 52.227–13 for a rea-
sonable time in order for patent appli-
cations to be filed. The policy in 
27.302(i) regarding protection of con-
fidentiality shall be followed. 

(b) The Government will also use rea-
sonable efforts to withhold from disclo-
sure to the public for a reasonable time 
other information disclosing a reported 
invention included in any data deliv-
ered pursuant to contract require-
ments; provided, that the contractor 
notifies the agency as to the identity 
of the data and the invention to which 
it relates at the time of delivery of the 
data. Such notification must be to both 
the contracting officer and any patent 
representative to which the invention 
is reported, if other than the con-
tracting officer. 

(c) As an additional protection for 
small business firms and nonprofit or-
ganizations 37 CFR part 401 prescribes 
that agencies shall not disclose or re-
lease, in accordance with 35 U.S.C. 205, 
for a period of 18 months from the fil-
ing date of the application to third par-
ties pursuant to request under the 
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48 CFR Ch. 1 (10–1–02 Edition)27.306

Freedom of Information Act or other-
wise copies of any document which the 
agency obtained under contract which 
is part of an application for patent 
with the U.S. Patent and Trademark 
Office or any foreign patent office filed 
by the contractor (or its assignees, li-
censees, or employees) on a subject in-
vention to which the contractor has 
elected to retain title. This prohibition 
does not extend to disclosure to other 
Government agencies or contractors of 
Government agencies under an obliga-
tion to maintain such information in 
confidence. 

[49 FR 12974, Mar. 30, 1984, as amended at 54 
FR 25069, June 12, 1989 and 55 FR 25525, June 
21, 1990]

27.306 Licensing background patent 
rights to third parties. 

(a) A contract with a small business 
firm or nonprofit organization will not 
contain a provision allowing the Gov-
ernment to require the licensing to 
third parties of inventions owned by 
the contractor that are not subject in-
ventions unless such provision has been 
approved by the agency head and writ-
ten justification has been signed by the 
agency head. Any such provision will 
clearly state whether the licensing 
may be required in connection with the 
practice of a subject invention, a spe-
cifically identified work object, or 
both. The agency head may not dele-
gate the authority to approve such pro-
visions or to sign justifications re-
quired for such provisions. 

(b) The Government will not require 
the licensing of third parties under any 
such provision unless the agency head 
determines that the use of the inven-
tion by others is necessary for the 
practice of a subject invention or for 
the use of a work object of the contract 
and that such action is necessary to 
achieve the practical application of the 
subject invention or work object. Any 
such determination will be on the 
record after an opportunity for a hear-
ing, and the contractor shall be given 
notification of the determination by 
certified or registered mail. The notifi-
cation shall include a statement that 
any action commenced for judicial re-
view of such determination must be 
brought by the contractor within 60 
days after the notification.

Subpart 27.4—Rights in Data and 
Copyrights

SOURCE: 52 FR 18140, May 13, 1987, unless 
otherwise noted.

27.400 Scope of subpart. 
(a) The policy statement in 27.402 ap-

plies to all executive agencies. The re-
mainder of the subpart sets forth civil-
ian agency and National Aeronautics 
and Space Administration (NASA) poli-
cies, procedures, and instructions with 
respect to (1) rights in data and copy-
rights and (2) acquisition of data. How-
ever, these policies, procedures, and in-
structions are not required to be appli-
cable to NASA solicitations until De-
cember 31, 1987 (or until such other 
date as the NASA FAR Supplement is 
revised to accommodate the policies, 
procedures, and instructions contained 
in this subpart). Due to the special 
mission needs of the Department of De-
fense (DOD) and as required by 10 
U.S.C. 2320, the remainder of the DOD 
policies, procedures, and instructions 
with respect to rights in data and copy-
rights and acquisition of data are con-
tained in the DOD FAR Supplement 
(DFARS). 

(b) Civilian agencies other than 
NASA shall implement section 203 of 
Public Law 98–577 pertaining to valida-
tion of proprietary data restrictions. 

[52 FR 18140, May 13, 1987, as amended at 54 
FR 34755, Aug. 21, 1989]

27.401 Definitions. 
As used in this subpart— 
Data means recorded information, re-

gardless of form or the media on which 
it may be recorded. The term includes 
technical data and computer software. 
The term does not include information 
incidental to contract administration, 
such as financial, administrative, cost 
or pricing or management information. 

Form, fit, and function data means 
data relating to items, components, 
processes that are sufficient to enable 
physical and functional interchange-
ability, as well as data identifying 
source, size, configuration, mating and 
attachment characteristics, functional 
characteristics, and performance re-
quirements; except that for computer 
software it means data identifying 
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