23.905

23.905 Policy.

(a) It is the policy of the Government
to purchase supplies and services that
have been produced with a minimum
adverse impact on community health
and the environment.

(b) Federal agencies, to the greatest
extent practicable, shall contract with
companies that report in a public man-
ner on toxic chemicals released to the
environment.

23.906 Requirements.

(a) E.O. 12969 requires that solicita-
tions for competitive contracts ex-
pected to exceed $100,000 (including all
options) include, to the maximum ex-
tent practicable, as an award eligi-
bility criterion, a certification by the
offeror that, if awarded a contract, ei-
ther——

(1) As the owner or operator of facili-
ties to be used in the performance of
the contract that are subject to Form
R filing and reporting requirements,
the offeror will file, and will continue
to file throughout the life of the con-
tract, for such facilities, the Toxic
Chemical Release Inventory Form
(Form R) as described in EPCRA sec-
tions 313 (a) and (g) and PPA section
6607; or—

(2) Facilities to be used in the per-
formance of the contract are exempt
from Form R filing and reporting re-
quirements because the facilities—

(i) Do not manufacture, process, or
otherwise use any toxic chemicals list-
ed under section 313(c) of EPCRA, 42
U.S.C. 11023(c);—

(ii) Do not have 10 or more full-time
employees as specified in section
313(b)(1)(A) of EPCRA, 42 TU.S.C.
11023(b)(1)(A);—

(iii) Do not meet the reporting
thresholds of toxic chemicals estab-
lished under section 313(f) of EPCRA, 42
U.S.C. 11023(f) (including the alternate
thresholds at 40 CFR 372.27, provided an
appropriate certification form has been
filed with EPA),—

(iv) Do not fall within Standard In-
dustrial Classification Code (SIC)
major groups 20 through 39 or their cor-
responding North American Industry
Classification System (NAICS) sectors
31 through 33; or

(v) Are not located within any State
of the United States, the District of
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Columbia, the Commonwealth of Puer-
to Rico, Guam, American Samoa, the
United States Virgin Islands, the
Northern Mariana Islands, or any other
territory or possession over which the
United States has jurisdiction.—

(b) A determination that it is not
practicable to include the solicitation
provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in a
solicitation or class of solicitations
shall be approved by a procurement of-
ficial at a level no lower than the head
of the contracting activity. Prior to
making such a determination for a so-
licitation or class of solicitations with
an estimated value in excess of $500,000
(including all options), the agency
shall consult with the Environmental
Protection Agency, Director, Environ-
mental Assistance Division, Office of
Pollution Prevention and Toxic Sub-
stances (Mail Code 7408), Washington,
DC 20460.—

(¢c) Award shall not be made to
offerors who do not certify in accord-
ance with paragraph (a) of this section
when the provision at 52.223-13, Certifi-
cation of Toxic Chemical Release Re-
porting, is included in the solicitation.
If facilities to be used by the offeror in
the performance of the contract are
not subject to Form R filing and re-
porting requirements and the offeror
fails to check the appropriate box(es)
in 52.223-13, Certification of Toxic
Chemical Release Reporting, such fail-
ure shall be considered a minor infor-
mality or irregularity.

(d) The contracting officer shall co-
operate with EPA representatives and
provide such advice and assistance as
may be required to aid EPA in the per-
formance of its responsibilities under
E.O. 12969.

(e) EPA, upon determining that a
contractor is not filing the necessary
forms or is filing incomplete informa-
tion, may recommend to the head of
the contracting activity that the con-
tract be terminated for convenience.
The head of the contracting activity
shall consider the EPA recommenda-
tion and determine if termination or
some other action is appropriate.
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