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EXECUTIVE SUMMARY

PURPOSE

The purpose of this inspection was to evaluate the enforcement process for the Emergency
Medical Treatment and Labor Act (EMTALA).

BACKGROUND

Congress passed EMTALA, part of the Consolidated Omnibus Reconciliation Act
(COBRA) of 1985, in April 1986 to address the problem of “patient dumping.” The term
“patient dumping” refers to certain situations where hospitals fail to screen, treat, or
appropriately transfer patients. According to Section 9121 of COBRA, Medicare-
participating hospitals must provide amedical screening exam to any individual who
comes to the emergency department and requests examination or treatment for a medical
condition. If ahospital determines that an individual has a medical emergency, it must
then stabilize the condition or provide for an appropriate transfer. The hospital is
obligated to provide these services regardless of the individual’s ability to pay and without
delay to inquire about the individua’s method of payment or insurance status.

Congress created a bifurcated enforcement mechanism for EMTALA within the
Department of Health and Human Services. The Health Care Financing Administration
(HCFA) authorizes investigations of dumping complaints by State survey agencies,
determinesif aviolation occurred, and, if appropriate, terminates a hospital’ s provider
agreement. The Office of Inspector General (OlG) assesses civil monetary penalties
against hospitals and physicians and may exclude physicians from the Medicare program
for repeated or gross and flagrant behavior. The HCFA may seek the input of the local
peer review organization (PRO) after the State' s investigation to help determine whether
the hospital adequately screened, examined, and treated a patient but must seek PRO input
in most circumstances before forwarding a case to the OIG if the aleged violation involves
aquestion of medical judgment.

We interviewed staff at HCFA regional offices, State survey agencies, the PROs, and the
OIG between June and December 1999. We aso reviewed relevant HCFA manuals and
guidelines aswell aslaw journas. We obtained logs from HCFA that contain information
about EMTALA complaints and the outcomes of investigations between Fiscal Y ears
1986 and 1998.
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FINDINGS

The EMTALA enforcement processis compromised by long delays and inadequate
feedback. Timely processing of EMTALA casesis alongstanding problem. Delays have
worsened in recent years, despite a decline in dumping cases. In addition, HCFA regional
offices often fail to communicate their decisions to State survey agencies and the PROs.

The number of EMTALA investigations and their ultimate disposition vary widely
by HCFA region and year. Regiona offices vary greatly in the number of EMTALA
investigations that they conduct and the outcomes of those investigations. For example,
one region found violations in 22 percent of its investigations while another region found
violationsin 68 percent of its investigations.

Poor tracking of EMTALA casesimpedes oversight. The HCFA'’sinvestigation logs
contain numerous errors and omit key information about dumping complaints and
EMTALA investigations. Although HCFA'’s central office chose a particular software
application for tracking EMTALA cases, some regional offices continue to use their own
methods for data collection.

Peer review isnot always obtained before HCFA consider s terminating a hospital
for medical reasons. The HCFA instructs States to obtain professional medical review
during an EMTALA investigation, but this does not always occur. The HCFA hasthe
option of requesting peer review, but thisis discretionary even if the State did not obtain
peer review. In most cases, the OIG must seek PRO input and may drop a case if the
PRO finds that medical care was adequate.

RECOMMENDATIONS

We recommend that HCFA:

> increase its oversight of regional offices,
> improve collection and accessto EMTALA data,
> ensur e that peer review occursfor casesinvolving medical judgment, and

> establish an EMTALA technical advisory group.
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AGENCY COMMENTS

We received written comments from HCFA on the draft report, which are included in the
appendix. The HCFA concurred with our recommendations. The comments describe a
dedicated HCFA effort to reduce backlogs, improve data collection, and increase

coordination among the regions. The HCFA also offered several technical comments,
which we have incorporated where appropriate.
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INTRODUCTION

PURPOSE

The purpose of this inspection was to evaluate the enforcement process for the Emergency
Medical Treatment and Labor Act (EMTALA).

BACKGROUND
Requirements of the Emergency Medical Treatment and Labor Act

Congress passed EMTALA, part of the Consolidated Omnibus Reconciliation Act
(COBRA) of 1985, in April 1986" to address the problem of “patient dumping.” Theterm
“patient dumping” refers to certain situations where hospitals fail to screen, treat, or
appropriately transfer patients. According to Section 9121 of COBRA, Medicare-
participating hospitals must provide amedical screening exam to any individual who
comes to the emergency department and requests examination or treatment for a medical
condition. If ahospital determines that an individua has an emergency medical condition,
it must then stabilize the condition or provide for an appropriate transfer. The hospital is
obligated to provide these services regardless of the individual’s ability to pay and without
delay to inquire about the individua’s method of payment or insurance status. Hospitals
may transfer unstable patients only if a physician determines that the benefits of the
transfer outweigh the risks or if requested by a patient who has been informed of both the
hospital’s EMTALA obligations and the risks of transfer. Hospitals with specialized care
facilities, such as burn units, must, within their capacity, accept requests for appropriate
transfers of patients who require such specialized care. The following diagram illustrates
the basic EMTALA requirements:

2

'EMTALA became effective on August 1, 1986.

2Emergency medical condition is defined by law as “amedical condition manifesting itself by acute symptoms
of sufficient severity (including severe pain) such that the absence of immediate medical attention could reasonably
be expected to result in (i) placing the health of the individual (or, with respect to a pregnant woman, the health of
the woman or her unborn child) in serious jeopardy; (ii) serious impairment to bodily functions; or
(iii) serious dysfunction of any bodily organ or part . . .”
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Figure 1: Basc EMTALA Requirements

Emergency room patients must receive a
medical screening exam without delay
to determine if they have an emergency
medical condition.
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Petient has an Peatient does not
emergency medical have an emergency —
condition. medical condition.
Hospital Hospital cannot stabilize
stabilizes patient and provides an
patient. appropriate transfer.

| Hospital hasfulfilled basic EMTALA requirements. |«—————

The specific requirements of EMTALA are incorporated in each hospital’s Medicare
provider agreement. The Health Care Financing Administration (HCFA) requires that in
addition to providing a medical screening examination and necessary stabilizing treatment
and appropriate transfers (i.e., the statutory requirements), hospitals must post signs,
maintain a central log, an on-call roster and patient transfer records, and report EMTALA
violations to HCFA or the State survey agency. All such obligations are considered equal,
and failure to meet any of them constitutes a breach of the Medicare provider agreement
and possible basis for termination. Hospitals also may be subject to civil monetary
penalties of up to $50,000 per violation ($25,000 for hospitals with fewer than 100 beds)
and civil action. Physicians who negligently violate EMTALA also are subject to civil
monetary penalties and, for repeated or gross and flagrant violations, exclusion from
Medicare.

Enforcement Mechanisms and Trends

The HCFA and the Office of Inspector Genera (OIG) are responsible for enforcing
EMTALA (see Figure 2 for more information on the EMTALA enforcement process).
The HCFA authorizes investigations of dumping complaints by State survey agencies,
determinesif aviolation occurred, and, if appropriate, terminates a hospital’ s provider
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Figure2: EMTALA Enforcement Process

Complaint received by . . .
I
v v
State survey agency (SA) » HCFA Regiona Office (RO)
I

v v
Complaint not authorized RO authorizes SA to investigate the complaint.
for investigation. ¢

SA goes to the hospital, unannounced, and begins the investigation.
SA holds an entrance conference with the hospital, examines the

KEY :

complaint case and a sample of other emergency department

records, interviews hospital staff, and conducts an exit conference.

|:| = actions potentially SA must conduct the investigation within 5 working days of
affecting Medicare authorization.
certification ¢

SA must report to RO 10-15 working days after investigation.

= actions potentially
leading to Civil RO has the option to
Monetary Penalties Based on SA'sreport, RO decides | »| Usethe peer review
if EMTALA was violated. organization (PRO)
for a5-day review.
A A A
EMTALA was not violated and EMTALA was not violated, but EMTALA was violated.
no past violation was found. apast violation was found. (See Figure 4 for
possible actions.)
v
Termination date set.
Yy v Y v
RO natifies the HHS Office of For medical issues, RO SA isdirected to re-
Inspector General (OIG) and the forwards the medical records to survey the facility prior
Office of Civil Rights that the PRO for 60-day review. to termination date.
hospital violated EMTALA. [
\
. PRO sendstheresultsto OIG. ¢ | Hospitdl in
compliance
A
v ‘ . Hospit.al out of
: compliance —
OIG decides not to pursue CMP OIG has 6 years from the date Provider agreement
against the hospital and closes of the violation to pursue CMP. terminated
the case.

agreement. Within the OIG, the Office of Counsel to the Inspector General assesses civil
monetary penalties against hospitals and physicians and may exclude physicians from the
Medicare program. The HCFA may seek the input of the local peer review organization
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(PRO) after the investigation, when HCFA must decide whether a violation occurred.
However, by law HCFA must seek PRO input before it forwards a case to OIG which
requires a medical judgement of a hospital’s or physician’s liability.?

State survey agencies perform unannounced, on-site investigations of hospitals and
forward the results to the regional office. The purpose of these investigationsis to
determine whether a violation occurred, to assess whether the violation endangers patient
health and safety, to identify any patterns of violations at the facility, and to assess whether
the hospital has policies and procedures that implement EMTALA’s provisions.

The number of EMTALA investigations, averaging 400 a year between Fiscal Y ears 1994
and 1998, is very small compared to the number of emergency department visitsin the
United States, which totaled approximately 97 millionin 1999. In general, less than 50
percent of investigations confirm a dumping violation (see Figure 3).

Figure3

EMTALA Investigations and Confirmed Violations
Source: HCFA EMTALA Investigation Logs

500 457 ] 448 A
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D Confirmed Violations

Hospitals cited for dumping violations rarely lose their provider agreements. Since 1986,
HCFA has terminated 13 hospitals from Medicare dueto EMTALA violations. Only one
of these terminations occurred after 1993, and it was voluntary. In practice, HCFA does
not terminate a hospital’s provider agreement if the hospital takes corrective action to
prevent future violations.

Civil monetary penalties are relatively uncommon. The OIG closes more than half of the
casesit reviews. To date, the OIG has processed 677 dumping cases, it has declined

*The OIG can impose a civil monetary penalty without PRO review “[i]f a delay would jeopardize the health or
safety of individuals or when there was no screening examination. . .” 42 C.F.R. § 489.24 (g)(3)
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353 cases and settled 226 (decisionsin the remaining cases are pending). The number of
civil monetary penalties assessed by OIG has increased dramatically in recent years, from a
total of 79 settlementsin Fiscal Y ears 1987 to 1997 to 61 settlements and judgmentsin
1999 alone. Theincreased activity reflects additional OIG staffing that resulted in the
elimination of abacklog of cases rather than a surge in dumping complaints and confirmed
violations (the statute of limitations for assessing civil monetary penaltiesis

6 years from the date of violation).

Recent Policy Developments

Implementation of EMTALA has evolved over the years due in part to alengthy delay
before final regulations were issued and growing concerns about the impact of managed
care on access to emergency department services. In addition, issues continue to arise
over the application of EMTALA to different hospital departments and operations.

In 1996, HCFA convened awork group composed of representatives of professional
organizations and regulatory agencies to address enforcement issues as well as the
definition of key termsin the law and the impact of managed care. The work group’s
objective “was to produce consensus recommendations for clarifications or changes to the
statute, regulation, or HCFA's interpretive guidelines (enforcement procedures), with
emphasis on changes that could be implemented quickly without legidative action or a
formal rulemaking process.”* The work group formed subgroups to address definitions,
the enforcement process, and the relationship between EMTALA and managed care. The
group submitted its recommendations in January 1997. The HCFA adopted some of these
changes when it devel oped new guidelines for HCFA regional offices and State surveyors.
These guidelines became effective in July 1998.

In 1998, HCFA aso issued new instructions to State surveyors about the types of
violations that warranted a 23-day rather than a 90-day termination process. Before 1998,
HCFA treated dmost all EMTALA violations as potential threats to patient health and
safety that warranted a 23-day termination process. The new guidelines distinguished
between violations that pose an immediate threat to patient health and safety that would
trigger 23-day termination and those violations that do not affect health and safety and
would justify a 90-day termination schedule (see Figure 4 on the following page). For
example, violations involving afailure to complete required paperwork do not pose a
threat to health and safety and therefore warrant a 90-day process.

In November 1999, HCFA and OIG published a Special Advisory Bulletin that
recommended a number of “best practices’ designed to help hospitals comply with
EMTALA in amanaged care environment where health plans may require hospitals to
obtain prior authorization for emergency services. The Bulletin recommended that
hospitals not seek such authorization but acknowledged that HCFA and OIG have no

“Joan M. Stieber and Linda J. Spar, “EMTALA in the ‘ 90s — Enforcement Challenges,” Health Matrix:
Journal of Law-Medicine, Volume 8, Number 1, Winter 1998, pp. 65-66.
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authority to require health plansto pay for the screening and stabilizing treatment that
hospitals are obligated to provide under EMTALA.
Figure4: EMTALA Determination and HCFA Actions

Regional Office Regional Office Action Hospital Action
Determination

Hospital isin compliance— No action No action
No past violation

Hospital isin compliance— Past violation is referred to OIG No action
Past violation for consideration of possible civil
monetary penaties

Hospital is not in compliance— | RO begins termination procedures | Hospital has 90 daysto develop
Violation does not pose an and refers the case to OIG for and implement a corrective
immediate and serious threat to | consideration of possible civil action plan to cease termination
patient health and safety monetary penaties procedures’

Hospital is not in compliance— | RO begins termination procedures | Hospital has 23 daysto develop
Violation poses an immediate and refers the case to OIG for and implement a corrective

and serious threat to patient consideration of possible civil action plan to cease termination
health and safety monetary penalties and to the procedures’

Office for Civil Rights for
possible action under Hill-Burton

Previous Office of Inspector General Studies on EMTALA

In 1988, shortly after Congress enacted EMTALA, the OIG issued two reports on the
new law. Thefirst report assessed whether hospital records provided enough information
to determine the incidence of patient dumping. The study concluded that reviewing these
records alone was inconclusive. The second report assessed the complaint and
investigation process for dumping cases and found that the process was till evolving,
coordination among different components needed improvement, and resolution of
dumping complaints was time-consuming. In 1995, the Office of Inspector General issued
athird report on enforcement of EMTALA and focused on HCFA. Although the report
concluded that the investigation process was generally effective, it highlighted
inconsistency among the regional offices with respect to their procedures and compliance
with HCFA guiddlines.

®If the hospital does not implement a corrective action plan within 21 days (in the case of a 23-day termination)
or 75 days (in the case of a 90-day termination), the regional office notifies the public of the hospital’s pending
termination through “the most expeditious means available” (e.g., newspaper, television, or radio).
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METHODOLOGY

Weinterviewed staff at four HCFA regionad offices, eight State survey agencies, five
PROs, and the OIG between June and December 1999. We visited HCFA regional offices
in San Francisco, Dallas, New York, and Atlanta. We chose these regions because they
have jurisdiction over half the nation’ s hospital's, and they have historically processed a
large number of EMTALA cases.® We aso reviewed some actual EMTALA cases. In
each region, we visited two State survey agencies and interviewed surveyors and
managers. We also interviewed staff from the PROs in the four HCFA regions. We used
standardized discussion guides for all interviews.

In addition to interviews with Federal and State staff, we interviewed emergency
department nurses and physicians as well as health care attorneys. We conducted a mail
survey of emergency department staff and tel egphone interviews with more than

100 emergency department managers nationwide for a separate study on awareness and
impact of EMTALA. During the telephone interviews, we asked managers about the
impact of EMTALA and their experiences with EMTALA investigations. The companion
report entitled The Emergency Medical Treatment and Labor Act: A Survey of
Emergency Department Staff (OEI-09-98-00220), discusses the results of our mail survey
and interviews with emergency department steff.

We reviewed relevant HCFA manuals and guidelines aswell aslaw journals. We adso
obtained logs from HCFA that contain information about EMTALA complaints and the
outcomes of investigations between Fiscal Y ears 1986 and 1998.

®These four regions accounted for 65 percent of all EMTALA investigations between Fiscal Y ears 1994 and
1998 (1,330 out of 2,036).
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FINDINGS

The EMTALA enforcement process is compromised by long
delays and inadequate feedback

The HCFA requires State survey agencies to complete investigations within 5 working
days of authorization and submit their reports 10 to 15 working days after the
investigation is complete. These investigations are labor-intensive and require surveyors
to review alarge volume of documents, including alog of emergency department cases for
the past 6 to 12 months, policy manuals, minutes from medical staff meetings for the past
6 to 12 months, credential files, and quality assurance minutes. 1n addition, State staff
must review 20 to 50 medical records for emergency department patients. We found that
State agencies generally meet the mandatory time frames.

Long delays. Although strict time frames apply to State survey agencies that investigate
complaints of patient dumping, HCFA itself is not subject to any. Hospitals may wait a
long time to find out the outcome of an investigation and could be subject to a fast-track
termination for an incident that occurred months or years before. Long delaysin
reviewing and deciding cases defeat the purpose of the 23-day termination process, which
isto address immediate threats to patient health and safety.

The logs that we obtained from HCFA central office confirm that timely processing of
casesis alongstanding problem (see Figure 5). Between 1994 and 1998, the period
reflected in the logs, regional offices took an average of 65 days after the State’s
investigation to determine if aviolation occurred. Seven of the 10 HCFA regional offices
sometimes took as long as a year or more to decide whether a hospital violated EMTALA.
Many cases in the logs were marked as “pending,” despite the fact that the original
complaint often was received years before. For example, the 1998 logs show

20 cases dating from 1996 as “decision pending.”

Three State survey agencies that we visited expressed concern about long processing
timesin HCFA regional offices. Staff in one State told us that in some cases 2 years or
more elapse before the hospital finds out its status. We heard similar concerns from
emergency department administrators. Three administrators whom we interviewed told us
that their hospitals had been investigated a year or more earlier, but they were still unsure
of the outcomes. In one case, the hospital was not cited until 4 years after the
investigation had occurred. “[The investigation] loses punch if it takes too long,” said one
emergency department director, “[because] the staff in question leave.” Staff in HCFA
regional offices acknowledged that they have a backlog of cases.
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Figure5

Time between Investigation and Determination
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Inadequate feedback. State survey agencies, PROs, and hospitals repeatedly complained
about lack of feedback from HCFA about the outcome of EMTALA cases. State agencies
and the PROs, which review material related to alleged dumping violations, rarely learn
the outcome of the cases they review. The survey agencies are particularly interested in
the outcome, because they aso license hospitals for the State.

The number of EMTALA investigations and their ultimate
disposition vary widely by HCFA region and year

The volume of investigations within regions occasionally shifts sharply by year, and we
identified no reason for these swings. 1n 1994, for example, one of the largest HCFA
regions handled 119 EMTALA cases, the second highest total nationally. The workload
has since dropped precipitoudy, and in 1998 the same region handled only three
EMTALA cases. Another region logged 42 casesin 1996 and only 7 in 1998.

Conversealy, 7 of the 10 regional offices have seen arisein their EMTALA caseloads since
1994. Oneregion’s caseload climbed from 18 casesin 1994 to 74 casesin 1998. Another
region’s caseload jJumped from 13 casesin 1994 to 48 in 1998.

Thisinconsistency may mean that hospitals have a higher or lower chance of being
investigated, depending in large part on their location (see Figure 6). Nationaly, we
identified 1 investigation for every 15 hospitals between Fiscal Years 1994 and 1998. In
one region, however, there was one EMTALA investigation for every eight hospitalsin
the region during the same period. At the other extreme, the average was 1 investigation
for every 40 hospitals in another region. These variations may, in part, be explained by
staffing differences, regional priorities, or the fact that some regional offices are more
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aggressive about screening complaints before they authorize State survey agencies to
conduct investigations.

Figure 6

Investigation Rate by Region

Fiscal Years 1994 - 1998

g

N
Q

g

8

per Investigation

Number of Hospitals

S
‘

I i m v \4 VI viI vl IX X

| Shorter bars indicate more active regions

The percentage of investigations that confirm a dumping violation varies gregtly by region
(see Figure 7). Nationaly, 40 percent of investigations substantiated a violation between
Fiscal Years 1994 and 1998. One region, however, found violations in

22 percent of its investigations while another region found violations in 68 percent of its
investigations.

Figure7

Regional Variation in Investigations and Confirmed Violations
Fiscal Years 1994 - 1998
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In 1997, the Enforcement Process and Procedures Subgroup of the EMTALA Work
Group noted “that there was substantial inconsistencies from state agency to state agency
and from region to region, in both understanding of the guidelines and in the application of
the guidelines and law at the respective levels.” To address these inconsistencies, the
subgroup recommended that HCFA consolidate all rules, regulations, and guidelines for
State survey agencies and HCFA regiond officesin asingle manual.

Poor tracking of EMTALA cases impedes oversight

Data collection for EMTALA cases has historically been inconsistent and incomplete. We
requested investigation logs from HCFA central office in November 1998 and received an
incomplete set in June 1999. The documents contained numerous errors and omissions,
each page was stamped “draft,” even though the logs reflected activity between 1994 and
1998. Key information was absent. Details were missing concerning the complaints that
did not result in an investigation, the dates investigations were authorized, and the nature
of the violations, which can range from technica violations involving afailure to complete
necessary paperwork to more serious infractions such as failure to perform a medical
screening exam. Common errorsin the 1998 logs includeillogical dates (e.g., dates of
investigation precede dates of complaint) and incorrect provider numbers.

Inconsistencies in data collection formats between regions and central office may explain
the serious and ongoing problems with the logs. The HCFA central office decided to
track EMTALA casesin 1995 and requires regions to submit monthly logs, but regional
offices continue to use their own methods for data collection. One region uses a different
software application to track cases and previoudly tracked cases manually (staff reported
that they have lost EMTALA files). Another region developed its own spreadsheet, and
staff there told us that they had received no guidance from central office about tracking
cases. At the time of our interview with this region in June 1999, staff had not submitted
logs for Fiscal Year 1998. Another region maintains both electronic and manual logs.

The historical absence of an accurate, complete central database limits HCFA’s ability to
oversee regional offices. Specifically, central office cannot track regional workloads and
address longstanding problems. Such problems include lengthy delays before regional
offices determine whether violations occurred, unacceptable backlogs of cases that are
several years old, and insufficient screening of complaints to assess thelir legitimacy.
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Peer review is not always obtained before HCFA considers
terminating a hospital for medical reasons

Although HCFA instructs State survey agencies to conduct professional medical review
(physician review) during their investigations of aleged dumping violations and provides
explicit guidelines about what this review should entail, this does not always occur. In
1998, HCFA specified that “review physicians should be board-certified (if the physician
being reviewed is board-certified) and should be actively practicing in the same medical
specialty as the physician treating the patient whose case led to an aleged violation.”
Three State survey agencies out of the eight that we contacted had problems obtaining
appropriate physician review. One agency does not employ or contract with any
physicians, and the remaining two had longstanding problems finding physicians to work
for the State.

After the State’' s investigation, regional offices may ask their local PRO to perform a
5-day review to obtain additional medical expertise. Thisreview is discretionary, even if
the State did not obtain professional medical review during itsinvestigation. Four out of
the five PROs that we contacted either conduct few or no 5-day reviews.

In contrast, PRO review is, in nearly al circumstances, mandatory before Ol G assesses
civil monetary penalties, and in many instances the PRO’ s assessment leads OIG to drop a
case. In 1990, Congress added a provision to section 1867 of the Socia Security Act that
requires PRO review under certain circumstances before imposition of civil monetary
pendties. By statute, the PRO has 60 days to complete thisreview. The PRO assesses
whether a patient had an emergency medical condition that was not stabilized, in addition
to other medical issues. According to HCFA guidelines, “the PRO must offer to discuss
the case with the involved physician(s) and hospital(s) and provide them with an
opportunity to submit additional information.” In 1997, the OIG noted that in some
regions the PROs disputed HCFA’ s decision about a case as much as 33 percent of the
time.’

"Recommendations, The Enforcement Process and Procedures Subgroup, p. 4.
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RECOMMENDATIONS

The HCFA central office should increase its oversight of
regional offices

The EMTALA enforcement process is marked by considerable inconsistency; thisis the
result of the decentralized nature of the process and the sheer number of agencies
involved.

We recommend that HCFA central office:

> monitor regions conduct of investigations more closely;

> consolidate al rules, regulations, and guidelines in a single manual; and

> establish time frames for regiona decisions and intervene if regiona officesfail to
meet them.

The HCFA should continue to improve collection and access
to EMTALA data

To facilitate oversight of the regional offices and State survey agencies that play critical
rolesin EMTALA enforcement, HCFA central office should continue to improve data
collection. Without aggregate data on complaints and the nature of dumping violations, it
isimpossible to assess the prevalence of patient dumping or whether the violations
threaten patient health and safety. Also, PROs and State survey agencies should have
access to dataon EMTALA cases so that they can learn the outcomes.

The HCFA should ensure that peer review occurs before

initiating termination actions in cases involving medical
judgment

The HCFA expects States to obtain professional medical review when they investigate
hospitals but does not seek peer review if State agenciesfail to follow HCFA's
instructions. As aresult, hospitals may be subject to termination without the benefit of
peer review of aphysician’s actions. The HCFA should ensure that peer review occurs
before it seeks termination of a hospital’s provider agreement on medical grounds.
According to HCFA guidelines, “appropriate physician review may be performed by
qualified SA [State agency] physicians or under agreements or contracts with the State
PRO, the State or local medical association, or other physician groups or individuals.”
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The HCFA should establish an EMTALA technical advisory
group

The HCFA disbanded the EMTALA Work Group after it submitted its recommendations
in January 1997. Questions about EMTALA continue to arise, however, and the health
care landscape continues to change. Given the enormous complexity and impact of
EMTALA on hospitals and physicians, HCFA should consider establishing a technical
advisory group comprised of representatives from organizations such as the American
College of Emergency Physicians, American Hospital Association, and the American
Association of Health Plans as well as State surveyors, patient advocacy groups, and staff
from the PROs. Like the origina Work Group, the new group could help the agency
resolve any emerging issues related to implementation of the law. Current issues include
specialists who refuse to serve on call panels and inconsistencies between State and
Federal law governing emergency medical services.

AGENCY COMMENTS

We received written comments from HCFA on the draft report, which are included in the
appendix. The HCFA concurred with our recommendations. The comments describe a
dedicated HCFA effort to reduce backlogs, improve data collection, and increase
coordination among the regions. The HCFA also offered several technical comments,
which we have incorporated where appropriate.
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Inspector General
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Acting Deputy Administrator

SUBJECT: Office of Inspector General (O1G) Draft Reports: “The Emergency Treatment and
Labor Act: Survey of Hospital Emergency Departments,” (QEI-09-98-0022(0) and
“The Emergency Treatment and Labor Act: The Enforcement Process,”

(OEL-09-98-00221)

Thank you for the opportunity to comment on the above drail reports. The Health Care
Financing Administration (HCFA) is absolutely committed to vigorously implementing the
Emergency Medical Treatment and Labor Act (EMTALA). Our efforts are two-pronged: by
providing clear guidance to hospitals about EMTALA requirements through effective outreach
and education we try to prevent violations, while taking fair and timely action when EMTALA
violations ooour.

Enacted in 1986 in response to concerns that patients were being denied emergency care for
[nancial reasons, EMTALA has played a critical role in ensuring that individuals with
emergency medical conditions receive a medical screening and stabilization, or an appropriate
transfer to another facility. Between 1986 and 1994, the number of complaints of EMTALA
violations rose steadily from 3 (of which 2 were confimmed) to 1,851 (465 confirmed). In 1994,
wi published an interim final rule, clarifying the obligations of hospitals under EMTALA. Since
then, the number of complaints has hovered between 300 and 500, with confirmed violations,
ranging between |80 and 210 per year, :

While ne violation is acceptable, we think the dramatic decling in number of complaints i3 a
testimony o EMTALAS success in ensuring patient access to emergency care. At the same lime,
woe are laking a number of steps to bolster our EMTALA efforts,

Between fiscal years 1996 and 2000, we received over 2,000 EMTALA complaints across the

country, OF those, more than ene-third were attributable to one HCFA region, which, as a result,
develo I.'.Il..‘il a backlog of unresolved cases. We have been addressing this problem by increasing
1 backlogs and redisteibuting a portion of the complaints

the number of stalt devoted o pro 1
o other RO for reviews, In the past 6 woeeks, for example, we have processed 127 cases in this
regien, |'u-'.1uuing the backlog by 29 percent. Bascd on this experience, we expect to eliminale the
backlog of conuplaints within 4 1o 6 months.
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Similarly, we have found a disproportionate number of complaints in one state. We are working
in that state, through focused intervention such as outreach and training to hospitals, to avert
future EMTALA violations.

For the longer term, we are stepping up communication and coordination of our prevention and
enforcement activities. We are revising our State Operations Manual and our Interpretative
Guidelines to provide clearer guidance to our Regional Offices and the State Agencies on
investigating EMTALA complaints. We are alse developing standardized forms and procedures
lor handling EMTALA complaints, and maintaining regular contact via conference call with eur
regions, so we can intervene more prompily when problems anise,

We also plan to issuc a Notice of Proposed Rulemaking in the near future that will further clarify
EMTALA requirements as they apply to a changing healtheare delivery system.

It is in this context that we view the OIG reporls, We welcome the OIG's recommendations and
look forward to working together to ensure that the statute is effectively and appropriately
enforeed.

We find the observations in the first report, Swevey of Hospilal Emergency Depariments, o be
largely consistent with our own assessments of EMTALA compliance issues based on our own
interviews with hospital emergency departments. We agree with the conclusions of this report,
and have submitted only the attached technical comments,

We also agree with the conclusions of the second report, The Enforcement Process, regarding
needed changes in how HCFA responds to complaints of EMTALA violations. We are pleased
to repart that we have already made significant inroads in strengthening cur processes for
complaint investigation and resolution. We have reduced complaint backlogs, developed
resource redeployment strategies 1o address the geographic variation in complaints rcc::i'-'n::-dhand
improved data reporting.

We appreciate the opportunity (o comment on the issues raised. Detailed information an
concrele sieps we have taken or planned are contained in our respenses o gach recommendation

b,

MG Recommendation
The HCFA central office (OO0 should increase its oversight of ROs.

HCPA Response

IO A concurs that there should be greater communication and coordination between the CO
and the regions, and has already taken steps to achieve this. For example, in May 1999, OO staff
implemented an improved log reporting process to assist RO staff in reperting complaints 1o CO
and changed the reporting cvele from quarterly to monthly. [n addition, monthly conference

EMTALA — Enforcement 20 OEI-09-98-00221



APPENDIX

Page 3- June Gibbs Brown

calls have been initiated to discass EMTALA issues and clarify policies to promote consistent
EMTALA enforcement across the regions.

Currently the State Operations Manual {(SOM), rales, regulations, and interpretative guidelines
are located on the HCFA website. The Center for Medicaid and State Operations is in the
process of redesigning the website to establish clear and precise links to these documents. In
addition, HOFA will review and examine the SOM policies and procedures concerming
EMTALA enforcement and make revisions as appropriate,

In April 2000, a HCFA work group convened in Baltimore to begin revising the Interpretative
Guidelines-Responsibilitics of Medicare Participating Hospitals in Emergency Cases {Appendix
V). The goal of this revision is to clarify national policies and to include in the SOM timeframes
for HOFA to review State agencies” investigative findings. HCFA will monitor the status of
these investigations and review activities and work closely with its regions to ensure that
complaints are promptly and appropriately resolved.

014G Recommendation
The HCFA should continue to improve collection and access o EMTALA data.

HCFA Response

EMTALA iz 2 complaint-driven process requiring precise documentation to evaluate

enforcement activity and assess the complaint investigation process, In 1999, HCFA took

numerous steps to improve the timeliness and accuracy of reports of EMTALA allegations and
investigations. Specifically, HCFA is now compiling reports manthly, rather than quarterly.

The agency has also developed log instructions and a standardized log format to promote

consistency of reporting among the regions, Although some advances in reporting have been

made, HCFA will continue to work to identify ather mechanisms to improve the reporting of
EMTALA complaints.

We also expect that enhancements in a new survey and certification data system (Chualsty
Improvement and Evaluation System or (MES) will address EMTALA enforcement issues, :
including more timely access and public disclosure of EMTALA findings. w

OIG Recommendation
The HCFA should ensure that peer review occurs before intiating termination actions in cases
invelving medical judgment,

FICE A penerally agrees that prior o initiating termination actions in cases involving medical
judgment, peer review of @ physician's action should be performed by a physician (State agency
vt of Peer Reviess 0 seation (PROY, HOFA s currently reviewing its hospital

et s estioation procestares. including handiing of EMTALA complaints and will revise

T |'||'||:_-::- s oneeded
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The group reviewing these procedures is also coordinating its efforts with HOFA's OfTice of
Clinical Standards and Cuality, which is reexamining the PROs role in responding to complaints.,

DG Recommendation
The HCF A should establish an EMTALA technical advisory group.

HCFA Response
In 1996-1997, HCFA met with a group of interested stakeholders from professional

arganizations and consumer advocate groups. The group discussed possible clarilications or
changes to the statute, regulation, and interpretative puidelines for EMTALA, and HCFA has
developed and implemented some of the recommendations raised by the various stakeholders.

HCFA agrees that continued consultation with stakeholders is necessary and that a mare formal
approach may be effective. We will work closely with the QIG and the Office of the General

Counsel to determine the best strategy to ensure meaningful consultation.

Attachment
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