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SUBJECT: Summary of Comments and Possible Options on the Advance Notice of
Proposed Rulemaking on the Definition of “Political Committee™

[ Introduction

On March 7, 2001, the Commission published an Advance Notice of Proposed Rulemaking
(“ANPRM") secking comment on proposed revisions to the definition of “political committee.”
66 FR 13681, A copy of the ANPRM is attached.

The Commission received seven comments in response to the ANPRM. Commenters
included the American Medical Association (“AMA™), the Brennan Center for Justice at NYU
School of Law (“Brennan Center”), the Chamber of Commerce of the United States (“Chamber of
Commerce”), the James Madison Center for Free Speech (“Madison Center"}, the National Rifle
Association of America (“NRA™), the National Right to Work Committee (“NRWC™), and the
Republican National Committee (“RNC").



No commenter requested that the Commission hold a hearing on the ANPRM. The
Madison Center stated in its comrnent that its General Counsel, James Bopp, Jr., wished to provide
oral testimony in the event  hearing is held on this matter.

II. The ANPRM
The ANPRM sought comment on three topics.

(a)  Contribution and Expenditure Definitions

Under the FECA, a group of persons qualifies as a political committee once it receives
more than $1,000 in contributions or makes more than $1,000 in expenditures duting a calendar
year, 2US.C. § 431(4). The ANPRM sought comment on a number of possible revisions to the
regulatory definitions of “contribution” and “expenditure,” found at 11 CFR 100,7 and 100.8
respectively, that trigger political committee statys.

Possibie revisions to 11 CFR 100.7 wouid incorpotate within the definition of
“contribution™:

{1}  Money, services or any other thing of value received as the result of 2 solicitation, the
express purpose of which was to raise money to influence faderal ¢lections.

(2) Money, services or anything of value received from a political commiittee organized
pursuant to 11 CFR 100.5(b}, (¢), or (d), except money, services or anything of valye
received by an organization qualifying for tax exempt status pursuant to 26 U.S.C.
S01(c)(3).

(3)  Money, services or anything of value received by an organization that is expressly
authorized by its charter, constitution, bylaws, articles of incotporation or other
organizational document(s) to engage in activities for the purpose of influencing federal
elections,

(4) Money, services or anything of value received by =an organization that is controjled
by a federal candidate, his or her principal campaign committee, or any other committas
authorized by a federal candidate pursuant to 11 CFR 100.5(f)(1}, other than as an
organization qualifying for tax #xempt status pursuant to 26 U.S.C. 501(c)(3) or {c)(4) or
an organization whose exclusive purpase is the election or nomination of that candidate for
state or local office.

(5) Money, services, or anything of value received by an organization that claims tax
SXempt status pursuant to 26 U.S.C. 527 and does not restrict its activities to influencing or
attempting to influence elections to state or Jocal public office or office in a political
Organization.



(6} Payments or costs deemed to be in-kind contributions for general public political
communications, pursuant to 11 CFR 100.23, the Commission’s recently-promulgated
coordination rules.

Possible revisions to 11 CFR 100.8 would incorporate within the definition of
"expenditure:”

(1) Payments or costs associated with the organization’s solicitation or money or any
other thing of value, where the solicitation appesls to donors by stating that deonations will
be used to influence a federal election.

(2} Payments or costs deemed to be coordinated expenditures for general public political
communicaticns, pursuant to 11 CFR 100.23, the Commission’s recently-promulgated
coordination rules.

(3) Paytents or costs associated with any genera] public political conununication that
refers to a candidate for federal office and has been tested to determine its probable impact
on the candidate preference of voters.

(#4) Payments or costs associated with any general public political communication that
refers to & candidate for federal office, where the intended audience has been selected
based on its voting behavior.

(5} Payments made to a commercial vendor for a service or produet with the express
understanding that the service or product be designed to influence one or more federal
elections,

(b} Major Purpose

The ANPRM also sought comment on whether to mcorporate the concept of an organi-
zation’s “major purpose” into the definition of “political committee.” The Supreme Court stated
in Buckley v. Valeo, 424 U 8. 1, 79 (1976) that the definition of “political committee” need only
encompass organizations that are undsr the control of a candidate, or “whose major purpose is the
nomimation or election of a candidate.” If so, the Notice suggested four altemative bases on which
this might be determined: (1) percentage of disbursements made for the purpose of influencing
federal and non-federal elections; (2) percentage of time or disbursements devoted to electoral
activity; (3) percentage of disbursements spent on general public political communications
containing express advocacy; and (4) $50,000 or more spett on election activity (or on express
advocacy communications).

{c) Section 527 Organizations

The Nutic_c addressed so-called “'Section 527 Organizations,” those organized under § 527
of the Internal Revenue Cede. Such groups by definition have as their primary purpose the
influencing of elections, so once they cross the $1000 contribution or expenditure threshold they



automatically become political committess under the FECA. The proposed revisions to the
definitions of “contribution” and “expenditure” would apply to these entities. However, there is
concern that some groups may choose not to become Section 527 organizations in order to avoid
new statutory reporting requirements that took effect July 1, 2000. Pub. L. 106-230.

m. Brief Summary of the Comments
A, The AMA

{(a} Contributions: The first and sixth options for defining “contribution” listed above
{solicitation costs and costs of coordinated contributions) appear to be useful clarifications of the
definition of contribution; the others seem overbroad. Expenditures; The first two proposed
examples of expenditures (sclicitation costs and payment of coordinated expenditures) would be
reasonable clarifications, while the last three would treat as expenditures the type of issue
advocacy cotnmunications that the courts have consistently held are not contributions under the
FECA. The third and fifth proposals (communications tested to determine voter impact, payments
te commercial vendors) would cover communications that are not intended to influence federal
elections.

(b) While the AMA believes it would be appropriate for the Commission to add a major
purpose test to the definition of “political committee,” it is extremely unlikely that any such
definition would apply to the AMA, so they have no opinion as to which of the suggested
approaches would be appropriate. Exception: They oppose using a doltar amount of campaign
activity 1o establish an entity’s major purpose, since a threshold that is high encugh to be realistic
in the case of a large organization such as the AMA or a national labor organization would be too

high to have any practical effect.

{c) No Commission action is needed on 527 organizations in view of last summer’s
congressional enactment of Pub. L. 106-230, supra.

B. The Brennan Center.

(a) The Brennan Center generally supports all the proposed new elements to the
definitions of “contribution™ and “expenditure.”

(b} If an organization crosses the newly-defined $1000 contribution or expenditure
threshold, it should be presumed to be a political committee uniess less than 50% of the
organization’s disbursements were made for the purpose of influencing federal and non-federal
elections; less than 50% of the time spent by the organization’s staff was utilized for the purpose
of influencing elections; and the crganization received less than $50,000 in federal contributions
and disbursed less than $50,000 in federal expenditures. Al disbursements sheuld be included in
making this calculation, not just those that contain express advocacy,



{¢} All Section 527 organizations are political committees unless they are elther engaged
solely in non-federat political activity, or their spending on or fund-raising for activities that
further their federal political goals amounts to less than $1,000.

C. The Chamber of Commerfe «.urm

(a) The proposed definitions of “contribution” and “expenditure” are too expansive,
since they would impermissibly subject issue advocacy to Commission oversight. In addition,
several definitions are intemally inconsistent or redundant.

(b)  They support the Commission’s proposal te include the major purpose test in the
rules. They further support Alternative 3 (majority of disbursements expressly advocate the
election or defeat of federal candidates), with modifications to incorporate both & 50% threshoid
and to insure that the term “express advocacy” is limited to express terms like those addressed in
Bucklev, 424 U S, at 44 n. 52.

() The comment does not address this issue.
D. The Madison Center

(2) While the comment does not address this in detail, it states that most of the proposed
amendments would amount to radically rewriting the FECA, without constitutional warrant. They
reveal an attempt to overtum judicially-imposed constitutional mandates by agency regulation, and
are doomed to federal judicial invalidation if enacted.

(b) The Madison Center supports Altemative 3, under which an erganization qualifies as
a political committee for FECA pumoses only if a majority of its disbursements expressly
advocate the election or defeat of federal candidates.

(¢) The comment does not address this jssue.
E. The NRA

(8) The comnment suggests revised tanguage for the first proposed new definition of
“contribution,” and the first, third, and fifth preposed new definitions of “expenditure.” to limit
these definitions to express advocacy communications. It also asks that the fourth proposed new
definition of “expenditure” be deleted in its entirety.

(b) The Commission shouid not adopt a rebuttable presumption that certain groups are
political committees. If the Commission chooses to incorporate the major purpose test into the
rules, it should follow Alternative 3 (majority of disbursements expressly advocate the election or
defeat of federal candidates).

(c) The comment does not address this issue,



F. The NRWC

{a) The NRWC objects to several of the proposed revisions to the definitions of
“contribution” (#'s 1, 3, and 5) and “expenditure” (#'s 1, 3 and 5) arguing that they are
overreaching and/or raise constitutional concerns. They believe onty express advocacy, not issue
advocacy, should count trigger the thresholds.

(b} The major purpose test should be based on whether an organization devotes mors
than 30% of its resources to activities that can be regulated by the Commission. This is consistent
with how the IRS distinguishes between § 527 committees and $§ 503(c)4) social welfare
organizations such as the NRWC. They are strongly opposed to setting a doltar amount as the
qualifying threshoid.

(c) While the cornment does not specifically address § 527 organizations, it cautions the
Commission to continue to maintain the distinction between “political” and “social welfare”
crganizations.

G. The RNC

The RNC did not address the merits of the ANPRM, although it incorporated by reference
“statements in previously submitted comments urging the Commission to not issue any regulations
that unconstitutionally chill or sbridge the First Amendment rights of political parties, or that serve
to stifle political participation at the grassroots level.” Rather, it requested that the Commission
not proceed with the rulemaking as long as Congress is considering legislation on these issues.

V. Options for Future Commission Action

At this point, the Office of General Counsel sees four options, which are set out below:

A, Publish an NPRM That Follows the ANPRRM

The Commission ¢could build on the comments recejved in response to the ANPRM to draft
a Notice of Proposed Rutemaking (“NPRM™) seeking further input on these issues. The NFRM
could be redrafted to reflect those comments the Commission fesls have merit, and/or to
encourage comment on related issues or issues that were not addressed in the ANPRM comments.

For example, several commenters suggested revised language for proposed new elements
of the definitions of “contribution” and expenditure.” Where gppropriate, these could be
incorporated into the text of the NPRM, or put out separately for comment.

This NPRM could also seek comment on specific regulatory language addressing the major
purpose test. Any or all of the alternatives contained in the ANPRM, or different aliernatives,
could be included in the proposed rules at 11 CFR 100.5(a). In terms of resources, this woulki
involve a fair amount of effort.



B. Publish an NPRM That Addresses Certain Issues on Which Consensus May Be

Reached

Based on discussions the Office of General Counsel has had with each Commissioner
while drafting the ANPRM and on subsequent Commission and Regulations Committee
discussions, it appears there is a wide diversity of views on all the central issues presented in the
ANPRM at this time. Nevertheless, if the Commission believes a consensus on SOMmeE issues 1s
possible, one option is to proceed with a NPRM on just those specific topics. While this approach
would require less effort than a more comprehensive document, it may have the disadvantage of
leaving significant issues unaddressed.

C. Terminate the Rulemaking

The third approach is to terminate this rulemaking, given the seeming lack of consensus on
how best to address these issues, the number of other rulemaking projects currently underway or
under censideration, and the limited resources available for rulemakings. If the Commission
chooses this alternative, OGC would draft a Notice of Disposition for Commission consideration,
which could be done relatively expeditiously. The Notice of Disposition would formally end the
rulemaking.

D. Hold the Rulemaking in Abeyance

Finally, the Commission could decide to hold this project n abeyance, to await possible
legislative action or other developments such as the compietion of other pending projects.

Recommendations

The Office of General Counsel recommends:
(1) That the Commission adopt one of the foregoing recotnmendations; and

(2) If Alternative C or Alternative D is adopted (terminate the rulemaking, or hold it
in abeyance), the Commission direct this Office to so notify the commenters on the ANPRM.

Attachment
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Fires means wild fires that ocourred
in farests, brush, etc., and, &s & result,
livestock was killed when it was caught
in these fires or in strzctures that
burned in these firos, It does not include
structure fires that were nol the result of
4 wild fire,

Livestack means beef end dairy cattle,
sheep, goats, swine, poultry (includin
BgR-producing poultry], equine animals
used for food or in the production of
food, and bueffale and beefalo when
maintained on the same basis and in the
same manner zs baef cattle maintained
for commercial slaughter,

Livestock owner means a persun who
has legal ownership of the livestock and
is a cillzen of, ot legel resident alien in,
the United States. & farm cooperative,
private domestic corporation,
Partnership, or joint operation in which
i majority interest is held by memhers,
slackholders, or partners wha are
citizens of, or legal resident aliens in,
the United States, if such cogperative,
corperation, partnership, or joint
operation owns or joiotly owns eligible
livestock or poultry, will be considered
livestock owners. Any Native American
tribe {as defined in section 4(b) of the
Indian Self-Tetermination and
Education Assistance Act (Public Law
93-638, 88 Stat, 2203} any MNative
Americen organization or entity
chartered under the Indjan
Reorganization Act; any tribal
organization wnder the Indian Self-
Determination and Education
Assistancs Act; and any sconomic
enterprise under the [ndian Financing
Aet of 1974 will be considered livestock
owners o long as they mest the terms
of the definitian,

§1439.204 Siyr-up pericd.

A requast for benefits under this
subpart mugt be submitted to the COC
at the FSA county office serving the
county where the livestock loss
cccurred. All applications must be filed
in the FEA eounty office prior to the
close of business or such date s
determined and apnounced by the
Deputy Administrator.

§1435.205 Proof of lnga.

(a} In the case of fires or natural
disasters, livestock owners must, fn
accordunce with instructions igsued by
the Deputy Administraiar, provide
adequats proof that tha death of the
eligible livestock occurred during the
recognized natural disssler period, &5
provided in § 1439.201 (b); or was
reasonebly related to the digastar,

(b) The livastock owner shall provide
any evailable supporting decumenis
that will essist the county committse, o

is requested by the county committes, in
verifying:

(1] The quantity of eligible livestock
that perished in the natural disaster
including, but not Hmited 15, purchase
Tecords, veterinarian receipts, bank loan
Fapers, rendering truck cartificates,
Faderal Emergancy Management Agency
and Naticral Guard records, auction

receipis, and any other domuments
available to confirm the presence of the
livestock and subseguent losses; and

{2) That the ings was reafonably
related to the recognized disaster in the
declaration or designation, including,
but not limited to, newspapet articles or
ather media reports, photographs of
disaster damage, veterinarian records,
and any other documents aveilabie to
confirm that the disaster occurred and
was responsible for the livestock |ogses,

[¢] Livestock owners requesti
banefits for losses due to anthrax she]]
provide documentation veri ing the
quantity of livestock desths that wes
caused by anthrax.

(d) Certifications by third parties or
the owner and sther such
documentation es the counity committes
determines to be necessary in arder 1o
verify the information provided by the
owner must also be submitted, Third-
party verificztions may be accepted only
I the owner certifies in writing that
there is no other documentation
available. Third-party verification mugt
be signed by the party that is verifying
the information. Failure to provide
documentation that is satisfactory 1o the
county committee will regult in the
disapproval of the application by the
COURLY commitios,

(e] Livestock owners shali cortify the
Bccuracy of the information provided.
All information provided s subject to
verification and spat checks by the CCC.
& failure to pruvige information
requested by the county committee pr
by agency cfficials is cause for denie] of
ey application filed under this part.

§1430.206 Incdemnity bensfits.

() Livestock indemnity payments for
losses of eligibls livestock as
determined by CCC are autharized to be
mede to livesiock ewners, based on the
owner's share of the livestock, who file
an application for the specific livestock
categlry in accordance with instructions
issued by the Deputy Administrator, if

(1) The livestock owner gubmits En
approved proof of loss {1 eccordance
with § 1439.205: and

(2) The FSA county or State
committee determinas that bacauss of
an gligible disasler candition the
livesiock owner had a loss iy the
specific livestock eategory in sxcess of
the normal mortality rate established by

CCC, based an the number of animals in
the livastock category that were in the
owner's ipventory at the time aof the
disaster,

(b) If the number of lossas i the
animel category exceeds the norme]
mortzlity rate established by COC for
such category, the toss of livestock that
ghall be usa?in meking a payment ghall
be the number of animal losses in the
animai categary that axceed the normal
mortality thrashold established by Cro0

[fi}l Fayments shell he lcajc:ulaleé’ by
mitiplying the nationa Payroant rate
for thg I)i:raﬂuck calegory as determined
by CCC, by the number of qualifyin
animals determined under parsgraph (k)
of this section. Adjustments, {f
necegsary, shall apply in accordance
with § 1438.207.

§9430.207  Avallability of funda,

{a) In the even! that the tatal amougt
of eligible claims submitted under this
subpart exceeds $10 million allocated
by the Act, then each payment shall ha
raduced by a uniform national
percentags,

(b) Such payment reductions shall be
epplied after the imposilion of
applicable per-parson pEYment
limitation provisions.

§1439.204 Limitations on pAyTANLE.

{a] The provisions of §5 1439.10 and
1439.11 apply to LIP-2000,

(b) Paymoents earned under other
programs centained in this pant shall
not reduce the amount payable under
this subpart.

{c] Disaster benefits under this part
are oot subject to administrative offset,
See £842 af Pub. L. 108387,

(d] No {nterest will be paid or accrus
on disazter benefits under thi part that
are delayed or are otherwise not timely
{szuad unless otherwise mandaisg by

aw,

Dated: March 1, 2001,
James E. Littla,

Acting Exscutive Vice Prasidens, Commodity
Credit Corporation,

[FR Doe. 01-5493 Filsd 3-5-01: 1:12 pm|
BLLMG CORE :10-08-p

FEDERAL ELECTION COMMISSION
11 CFR Part 100

[Hotice 2001-3]

Definition of Political Commlites

AGENCY: Foderal Election Commigsion,

ACTION: Advance notice of proposed
rulemaking,

SUMMARY: The Federal Election
Campaign Act, with certain Bxceptions,
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defines “political committee™ as any
group of persons that receives more than
$1.000 in contributiong or makes more
than $1,000 in experditures during a
calendar year. The Commission is
seeking comments on whether to revise
the definition of " political committea™
contained in its regulations to include
more explicit descriptions of activities
thal will result in those funds being
considered contributions er
expenditures. The Commission is also
examining whether and how w
incorporate the concepl of " major
purpose*’ into tha definition of
“political commitiee.” The Supreme
Court hes stated thet the tecm “political
coramittee” need only encompass
otganizations thal are under the contrgl
of candidates or the major purpose of
which is the nomination or election of
a candidate. Flease note that the
Commission has not yet decided whal,
if eny, revisions it will make to 118 rules
in this area. Further information is
provided in the supplemantary
information that follows.
DATES: Comments must be received on
or before May 7, 2001. The Commission
wil] determine at a latler date wheather to
hald a public hearing on this Netice. If
2 hearing is ireld, its date and time will
be published in the Federal Register.
ADDRESSES: All comments should be
addressed to Rosamary C. Smith,
Azgistant General Counsel, and must he
submilted in either writien or electronic
form. Wrilten comments should be gont
tv the Federal Election Comrmission, 599
E Streel, NW., Washitgton, DC 20463,
Faxed comments should be sent to (203)
219-3923, with printed copy foligw-up.
Electronic mail comments shouid be
sent 10 polcomms@fec.gov and must
inciude tha full nams, electronic mail
address and postal service eddress of
the commenlter. Electronic mail
comments that do not contaio the full
neme, electronic maii address and
postal service address of the commenter
will nol be considerad.
FOR FURTHER INFORMATION CONTACT: Mg,
Rosemary C. Smith, Assistant General
Counszel, or Ms. Rita A. Reimer,
Attorney, 999 E Streat NW,,
Washington, DC 20463, [202] F94-1650
or [80H1) 424-8530.
SUFPLEMENTARY INFORMATION: Tho
Federel Election Commisstan is
publishing this Advance Notice of
Proposed Rulemaking {“ ANFRM")
seeking comments on whether to revige
the Commission's ruleg at 11 CFR 100.5
that define the term *'political
committes,™

Section 431(4) of the Federal Election
Campaign Act, 2 U.5.C. 431 e seq.,
{"FECA" or “the Act”), which contains

the statutory deflnition of "political
commitiee,” is divided into thres parts.
Paragraph (4] states that a polilica
committes i5 “any committee, clul,
association, or other group of persens
which receives contributions

ting in excess of 51,000 during a
calendar year or which makes
expenditures aggragating in excess of
£1.000 during a calendar year,”
Paragrephs (B] and [C) state that
separata segregated funds established
under section 441bib) of the FECA are
political committees, and that local
commillees of a political party are also
political commillees for FECA purpeses
under certain circumastances, This
statulory definilion is incorporated into
section 100.5 of the Comumission's
reguialions.

he Act defines *'contribution” as

“any gift, subscription, loan, advance, or
deposit of money or anything of value
made by eny person for the purpose of
influgnciog any electiun for federal
office.” 211.5.C. 431(8)(a)(}). An
“expanditure” is dafined as “any
purchase, payment, distribution, loan,
advance, deposit, or ift of money or
anything of value, made by any person
for the purpose of influencing any
election for federal office.” 2 U.S.C.
231[8){ali).

The Commission iz seeking comment
on the scope and meaning of the "major
purpose” test, which flrst appeared in
the Supreme Court’s discussion of the
definition of "palitice] committee” in
Bucklayy, Vafso, 424 U.5. 1 (1976)
["Buckiey''). In Buckley, the Supreme
Court noted Lhet section 431(4][A} as
written could be construed 1o dafine
“'politica] committee™ solely in terms of
the amount of annual conuributions
received and expenditures made, and
thus “could be interpreted to reach
groups engaged purely in issue
discussion " 424 U.8. st 79, In digta, the
Court set forth criteria to prevent a
potentially averbroad interpretation of
“political commitiee™: “To fulfill the
purpose of the Act hhe term “palitical
committee”| need only encompass
crganizations Lhat are under the control
of a candidate or the major purpose of
which is the nomination or election of
a candidate." Id.

The Supreme Court returned to the
Buekdey Court's “major purpose”
concept in FEC v. Massochusetis
Citizens far Life, Inc., 475 U5, 238
(1986) ["MCFL™). In MCFL, 1the Court
concluded, inter alia, that the
prohibilion on expendituras by
corparstions contained in another
Emvisiun of the FECA, section 441b,

ad to be construed narrowly 1o avoid
averbreadth problems and could not
constitutionally be epplied to

indepsndent axpanditures made by
incorporated issue advocacy
organizations with certnin essential
features. Id. at 263-84. However, the
MCFL Court also seid that “should |such
an argahization's] independent
spending become so extensive that the
organization’s major purpose may be
ragecded 65 campaign activily, the
corporation would be classified az a
political commitiee.” . at 2632.

While the Supreme Court has yet 10
ravisit the "major purpese” test, there
have been lower court decisions that
have done so. These decisions will be
sddressed in the “major purpose”
portian of this document. Thera may be
further judicial developmenis in 1his
area of the law during the course of this
rulemaking. Any such developments
will obviously have an impact on any
regulations to be promulgated by the
Commission. Ways in which a "major
purpose” test could be incorporeted into
the regulations defining “political
committes” are discussed infra in Part
IL.

The Commission is alsp seeking
comment on the extant to which the
“'expross advocacy™ requirement for
independent expenditures should be
incorporated into the “palitical
committee” definition. in limiting the
reach of the FECA's corporate
independant expenditure ban at 2
U.5.C. 441k, the MCFL Court reilerated
and expanded in application what it
had held in Buckigy, that tha "term
‘expenditure’ encompassed ‘ooly funds
used for communications that expressly
advocate the vlection or defeat of &
clearly identified cangdidate. " I at
24849, quoting Buckley, 424 U.5. at 80.
Ways in which the “express advocacy”
requirement could be incorporated into
the regulations defining “political
cornmittee” pre discussed infra in Part
I

Becoming a political commines es
defined in the FECA has recordkeeping
and reporting consequences. Generally,
groups that are nol political committess,
such as partnerships and other
unincorporaled associations, are treatsd
8¢ other persons under the Act, and are
subject to minimal reporting obligations.
See 2 11.8.C. 434(c), 17 CFR 108.2. In
contrasi, political commitiees are
subject to & more extensive set of
recordkeeping end reporting
requirements, See 2 1L5.C, 432, 434 11
CFR parts 102, 104, In additon,
political committess are subject 1o
contribution limits and prohibitions.
See 2 UL.C. 441ala), () and {(h),
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I. Definitions of “Political Committes,”
“"Contrihution" angd *Expenditurs"

Paragraph (a) of section 104.5 follows
the statutory definition of “political
committes'” by providing that any
commaittes, club, association, or other
group of persons that receives
contributions sggregaling in excess of
51000 during & calendar year is g
political committee, except as sol out in
11 CFR 100.5[b), (cl. and (d]. Paragraph
{b] indicates that any separate
sepregatad fund esla.blisﬂed under 2
[1.5.C. 441b(b](2]C] is a political
committea without any dollar
thresholds. Parsgraph (c) indicates that
loca! committees of & politicel party are
themselves political committees if they
exceed either of the $1,000 threshelds or
if they engage in $5.000 in exempt
activity during a ceiendar year. See 11
CFR 100.7(b){8), (18], {17]; 11 CFR
100.8(b)(10), (16), (18). Paragraph (d)
indicates that an individual's principal
campaign commitles or authorized
comrnittee bacomes a political
commities when that individual
becomes a candidate wnder 11 CFR
100.3.

Commenls are sought on severa)
proposed amendmaents (o the definitinng
of “contribulion™ and “expenditure"’
thal the Commission is considering
incorporating inta the definition of
"politica] committes” at 11 CFR 100.5.
One approach would be (o establish
mare ohjective criterie, even bright line
rules, for activities thar fall within the
ragulstory definitions of *' contribution™
and “'expeaditure,” respectively.
Fossible criterin are dezcribed below.
This would alert crganizations planning
to spend more than the statutory
thresholds on these activities that they
will have to become, or establish, a
pelitical commites in complience with
the FECA. Please note that, if thess
objactive criteria are included in the
rules, monay spent on these activities
will counl against the FECA's
contribution limils and, if sufficient
amounts are contributed or sxpended,
they will also trigger the FECA's
reporting requiraments.

A_Contribution Definition

The Commission seeks comments o
ravising Emgrnph 100.5(a} by adding
&lx new descriptions to the definition of
“contribution.” These new descriptions
may inchade:

(1) Monsy, sarvices or any other thing
of value raceived as the result of o
solicitation, the express purpose of
which was to raise money to influsnces
federel alections. This provisien would
codify Commission precedents. Under
this provisien, e salicitation that in

express terms states that money given ag
a resielt of the solicitation will be wsed
to support or defeat one or more
candicates for federal office would
make moneys received azs a reasult
"contributions.” Palitical committee
slatus would follow regerdless of how
the money received was ullimately
spent if total conbributions or
expendilures exceed £1,000,

2} Maney, senvices or anything of
value recaived from o political
committes organized pursuant fao 11
CFR 104.5(b), {c). or {d), except money,
sgrvices or anything of velue recefved by
an organizabion qualifying for tax
exempt status pursuant o 28 U.S.C.
503{ck3).1 This new provision would,
for example, prevent national party
committees ffom funneling money into
groups that may not report their
disbursements and receipts. Again, an
examination of how the money was
ultimately spent would be unnecessary
to determine political committes stalus.

(2] Money, services 6r anything of
value received by on crpanization that
is exprogsly nuthm'zedl:gbuy itz charter,
constitution, bylaws, articles of
tncorporation or othear orgonizationg)
documentfs! to engage in activities for
the purpose of influencing federal
alections. This peragraph would allgw
fur an objective inguiry into the
purpeses of an organization. Under this
alernent, f an organization wanted to
influence federal slections, it would
have 1o register as a separate political
comraittee to do so.

This paragraph would be limited to
groups thal specifically state in their
r}rﬁanizatinm] documents that they may
iniluence federal elections. Thus,
groups whose enabling documents
authorize them 10 engage in "“any lawful
purpose” or similarly broad language
would nol become polilical committess
salely on the basls of Lhis provision in
the ahsence of a specific election-
influencing provizo.

(4] Money, services or anything of
valus received by an organization that
is controlled by g fadera! candidats, his
or her principal campoign commities, or
a;:}v other commitisa outhorized by a
federal condidute pursegnt to 171 CFR
100.5{f)1).2 othsr than us an
ciganization qualifying for iax exempt

126 LL.5.C. 501(ed(3)] provides federal iax
examplion to « chariteble organization, so jong as
i1 “doer net partlcipale in. or intervans in
iLheludiog the publlsh.Lnf of distributing of
stalemanty), any political campaign on bebalf of [or
1ty opposltion to) any candidate fer public office."

2 Faragmph 100.5151) dwlines “suthorizad
coesm|ibes " we the princ pal comprign commities or
a0y cihee political comminee suthorized by a
rapdidate to raceive malrbutions or make
axpepd{iure cn bahslf of puch candidats, which
hay not bewn disavowad woder 11 CFR 100.3(a]t35,

status pursgani to 26 U.S.C. 5G1{c)(3} ar
{cif4]® or an orgenization whose
exciugive purpose is the election or
romination of that candidate for state
or local office. This provision would
remove the guise of independence from
groups sat 1p by candidates, ar by their
campaign staff or thair agenis, 10 assist
the candidates' aims, and would focus
the Commigsion’s inquiry inta the iasue
of “control’” by the candidate,

This proposal is inlended to clarify
when ths ralationship between a
cendidate or candidate's commines and
enother organizetion pecomes so close
that funds given 10 the organization
become *for the purpose of influencing™
an election. However, it would exclude
organizations that have a merely
incidental relationship to a candidate,
o.g.. that share & comrmon vendor ora
staffer, and organizations that are beng
fide charities or social welfare groups.
For purpeseys of this paragraph,
“controlled"” would mean substantial
participatiom in the organization's
ducision-making regarding the
arganization’s activities or
disbursements.

(5] Money, services, or anvihing of
value raceivad by an organization that
claims lax axempt status pursvant to 26
L5 527 and does nad restrict its
activities to influencing or gitempting to
influence efectians te stale or local
public affice or office in a politice!
arganization. If an qrganization claims
527 status and doss nol confine its
activities to siale, local or intra-parly
elections, il is acknowledging thet it is
an organization that is “'influencing or
attempting to influence the selaction
* * * of any individual 1o sny Federal
¥ * *office.” 26 U.5.C. 527(e)(2). This
proposal would complement Public Lew
("P.L."} 106-230 snd would subjact 527
organizations that influence faderal
elections 1o FECA's reporting
taguirements for political committees,
rather than the reporting raquirements
of Public Law 106-230. See 26 U.5.0.
S527(a)il6), and discussion of 527
organizations, infra,

(8] Payments or cosis desmed #o be in-
kind contributions for general public
politicel commrunications, purstant io
11 CFR 100.23. This provision would
Incorporate the Commission's recently-
promulgated coordination rules. 65 FR
7E130 [Dac. 5, 2000).

1 Soclal wallsre organizallons ragliteted with the
IRS uoder 26 U.5.C. 500{cH4) may wark in political
candidate eloctions, but only s long e that sciivity
recmice secondary (o their primary, non-political
wark. They may alyg enublish separate pegreguied
funds (“$3F") that engags In political activiry: end
quallfy a¢ political eomminess for FECA purposss
under 2 U.5.C. ¢41b{b)WZ)C] and 11 CFR 104-5(k],
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B. Expenditure Definition

The Commission also seeks comments
on revising parsgraph [a] of section
100.5 by adding five new elemants 1o
the definition of “expendimre.” These
new elements would include:

{1) Payments or costs asgociated with
the organizetion’s solicitotion of monay
or any ather Hhing of value, where the
soficitation appeals to denors by stating
thet donations wifl be used to influence
o federal efection. This proposal wounld
follow the first additional element of the
revised definition of “contribution,”
supra.

[2) Payments or costs deemed to be
coordinated expenditures for general
public politicef communications,
pursuant to 11 CFR 100,23, This
provision wonld incorporate the
Lommission's recently-promulgated
courdination rules. 85 FR 76138 (Dac. 6,
2000).

(3] Pavments or costs associated wilh
any genera! public political
cormmunication thot refers to o
candidate for faderal office and has
been tested to determine its probable
impeet on the candidate preference of
vobers. This proposel would provide an
objective basis for determining if an
otherwise independent “'issue ad™ was
in reality undartaken for the purpose of
influencing voters® prefarences with
respact to one of more faderal
candidates. The term *'general public
politica] communication’’ would have
the same meaning es in 11 CFR 100.23:
it will include communication ' made
through a broadcasling station
(including a cable television operatot),
Newspaper, magazine, outdoor
advertising facility, mailing or any
electronic medium, including the
Internet or on B weh site, with an
intended audience of over one hundred
people.” 11 CFR 100.23(e)(1).

(4) Paymnents or cosls associated with
any general public politica)
comminication that refars to a
candidate for federal office, whers the
fntended audience hos bean selected
based on iis vating behavior. Like the
previous glement, this would provide an
objective basis for determining that a
cemmunication ko a targeted group of
peaple, such ss those residing in s
specific ares, had the purpose of
tnfluencing voters' preferences with
respect to a particular candidate. Under
this scenario, a link would have been
established hatween the communication
and the selection of theintended
audience.

(5] Payments made to o commercial
vendor for a serviee or product with the
exprass understanding that the service
ar product be designed to influence one

ur mare federnf sfections. This provision
would zely on an crganization's
abjective rapresentations of purpose in
the acquisition of goods or services 1o
establish political comunities status.

The Commission also seeks comments
on adding new paragraph (a)(3] to
section 100.5. This S;ragraph would
previde that, notwithstending any other
provision of 11 CFR 100.5, & buginess
organized for profit that provides goods
or services Lo others at their usual and
normal charge would not be considered
a palilical committee. This savings
clauge would prevent political
consultants and commercia? vendors
vperating ot the direction of their clients
from becoming political comminees if,
for example, a vendur or consuitapt
provitdes money up front to another
vendor 85 an egent of & political
committee with the express instruction
thal the garvice provided be for the
purpnse of influenciog & federal
eleclivn. Also, since vendors receive
raoney from political comminees
organized under 11 CFR 100.5(b), {¢),
and {d) and are for-profit oIganizations,
without this exemption they would be
considered political commiltess under
pmfpnsad paragraph 100.5(a)(1)(ii].

H these new descriptions of
“contribution' and “'expenditure” are
adopted, the Commission could add
crosz references in 11 CFR 100.7 and
100.§ to the new language in 11 CFR
100.5(a), to glert readers thal they nesd
to alse consult section 100.5,
Alternatively, the Commission could
lirmit the impect of the proposed
ameodments to 11 CFR 100.5 to
political committees, thus leaving the
current definitiong of ' contribution”
and “expenditure” in 11 CFR 100.7 and
100.8 unc ed.

An alternative approach would be o
locate the proposed new objsctive
triteria in the generelly applicable
definitions of “contribution” and
"expenditure” found al 11 CFK 100.7
and 100.8, respectively. The
Commission invites comments on
which of these approachaes is
8ppropriate, as well as whether they
comport with constitutional safeguards
and the Commission’s statutory
authority. No decision on whelher to
proceed hurther will be made until after
the comment perlod has concludad.

M. The “Major Purpose” Test
A, Cose Law

As explained sbove, the Buckiey
Court gtated thst the sverbreadth of the
general definition of "political
committee” at 2 U.5,C, 431(4){A] could
e evoided if the definition were limited
te “those erganizations thel are under

the control of & candidate or the major
purpose of which is the nomination or
election of a candidate.” 424 11,5, at 70.
Similarly, in MCFL, the Supreme Court
noted that an crganization that would
ctherwise he exempt from FECA's
reguiremants would be classified as s
political committes if it “independent
spending becomes so extensive that the
organizetion's major purpose may be
regarded az campeign activity.” 479 U.5.
at 262, Several lower court decisions
have also addressed the “major
Purposa”™ test,

In FEC'v. GOPAC, 917 F.Supp. 851,
#59, 862 [D.D.C. 1596), a federal district
court interpreted the FECA to reach
cnly groups that “received end/or
expended 51,000 or more and had as
their major purpose the election of @
Particular candidate or candidates for
federal office.” The court held thet an
"mgan‘u:atiun’s purpose may ba
evidenced by its public statements of its
purpese or by other means, such as its
expenditures in cash or in kind to or for
the benefit of & particular candidate or
cendidates.” The Commission did not
appeal the district court's opinion.
Dtﬁar courts have endorsed & different
approach,

o Akins ¥, FEC, 101 F.3d 731 (D.C.
Cir. 1887) (en banc) ["Akins"), a group
of former ambassadors, congressmen,
and government nfficials argued that the
American Israe] Public A ffairs
Committes {“AIPAC"), an organization
they considared to be a political
committee, had fuiled to register with
the Commission or file campaign
disclosure reports. In 1689, the Year in
which the challenged activity took
place, ATPAC had a budget of sbout $10
million. The Commission determined
thet AIPAC likely had made Campaign
contributions exceeding the 51,000
FECA Lhreshold, but concluded that
there was not probable cause to balisve
AIFAC was s political committes
becauge its campaign-related ctivitjes
were only & small portion of its overall
activilies and, therefore, not its major
purpose.

e Court of Appeals for the District
of Columbia Circuit concluded that an
organization should be considered &
pelitical committee once it exceeds the
£1,000 centribution level, sven though
its major purpose is nol campaign-
related activity. Id. al 741-42, The court
reazoned that the mejor purpose test
becomes relevant anly where
independent expenditures are involved.

Wﬁila the Supreme Court granted
certiorari in the Aking case, it avoided
ruling on this issue. Finding that “*a
considered determination of the sCUpE
of the statulory exemption that Congress
enected Lo address membership
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communication would helpfully inform
our consideration of the ‘major purpose’
test,” the Court declined to rule on the
tesi's scope of meaning, 524 1.5, 1, 29
{(1998). The Court suggested that =
broader interpratation of the
“membership tion" could affect its
evalustion of whether Buckisy's
nATowing interpratalion of what
conatitules & politicel commitee is
necessary in all conlexts. /4. gt 28, In
light of the Commission adopting
membership communication regulations
that substantially expanded the number
of organizations that could 1ake
advantage of the membership exception
without triggering pelitical committan
stetus, see 11 CFR 100.8(b)(4][iv),
114.1[g), the Commission seeks
comrlénts on whethar & less rastrictive
reading of Buekley {s appropriate and
hacessary to promote fuller disclosurs of
Campaign activity.

Io declaring North Carolina's
“political committee’” definition
unconstitutional, the Fourth Circuit in
North Carolina Right to Life, Inc. v.
Bartfeut, 168 F.34d 705, 712 (4th Cir.
1999) read Buckleyto limit narrowly the
FECA's definition of “political
committee” 1o “includ(e] only those
entities that have as & major purpose
BNgaging in express advocacy in su
of a candidate * * * by using words
such as “vote for,' "elect,” ‘support,' 'vote
sgainst,’ 'defeat,” or ‘reject,' *
Conssquently, North Carolina's
definition of “political committee,” 4
which, like the FECA definition,
Included organizations that "influence
or atternpt to influence the result of an
election” [a "classic form of issne
advocacy™), was “unconstitutionally
vafue and overbraad,” Id. at 713.

n North Caroling Right to Lifs, Inc. v,
Leake, 108 F.Supp.2d 498 (ED. N.C,
2000] (“NCRL"], a federal district ponrt
upheld a Morth Carolina statute revised
in light of Bortfatt that, in contrast to the
FECA, defines “political committee" as,
fnter alia, a group that has “s major
Purpose 1o support or oppose the
nomination or electien of one or more
candidates.” N.C.G.5. § 163
278.6(14)(d). The stata law further
Emvidus that a group is presumed to

ave a "majer purpose’’ of supporting or
opposing one or rmore candidales if i
contributions and expenditures total
over $3,000 during an election cycle.
However, the stats statute further
provides that the presumption can be

part

* Pritr to Bartiss, North, Caroling defined
“political sammittes"” w a combinadan of Iwe or
maore individuaie. or any persea. commines,
Azzociation. or rgnisalion, tha Primary purpage of
whleh is 1o support or apposs a0y candidsis or
pobitical party o7 ta influkno or Lo stiegmpt ta
influeace the ranull of 2o alection, ™

rebutted “by showing that the
contributions and expsnditizres giving
Hse to the pregumption were oGt & roajor
part of activities of the izakion
during the alection cycle.” Jd5 The
Commission is sesking comments on
whethar a similar approach shontd be
employed at the facFara] level. Should
the Commission amend the definition of
“political committee st 11 CFR 100.5
s contatn a rebuttabis presumption thal
groups that have a major purpose of
su‘fpurting Or OCppOSing one or more
federal candidates are presumed to be
political committess for purposes of
these rules?

In Florida Right to Life, Inc. v,
Mortham, No. 98~770-CTV-DOR1~184,
1996 WL 33204523, at “4, 5 ({M.D. Fla.,
Dec. 15, 1899}, a fedaers] district court
declared Floride’s “ political commities"
definition ® “unconstitutionally
overbroad"” becnuss §ts reach was not
limited to “organizations whose major
Purpose ¢ engaging in ‘express
advocacy,” as that term is defined in
Buckley v, Vale, 424 1.5, 1, 42—44
{1876)." The Eleventh Circuit affirmad
the district court, holding the definition
1o be “unconstitutionally overbroad
under the First Amandment,” in Florida
Right ip Lifs, Inc. v, Lamor, 23B F.34
1282 (11th Cir. 2001).

In South Coroling Citizens for Life,
fne. v, Davis, C.A, No. 3:00-124-13 (D,
5.C. Bepl. 11, 2000}, the federal district
court in South Carcline declared
{without analysis] South Carolina's
“political committes"” definition {i.2.,
group of persons that spands more than
5500 te “'influence the ontcome of an
elective office™) unconstitutional as
applied to the plaintiff and permanently
enjoined the defendants from enforcing
it against the plaintiff's “issue and
exprezs advocacy activities,” The
court’s erder preliminarily enjoining the
statrte at issue did so bacause of its
epplication to isswe advocacy and
because of the seriousness of the
pleintiff's claim that its proposed
express advocacy was so insignificant
{legs than 20 parcent of its
digbursements) that the "“major
Purpose” test would exempt it frum the
requirerments of the statute.

—_

* 1 should ba noted that tha court alyg hald tha
an "express sdvocacy’ COmMpohTol wWas nol
constitutionally requlred of North Carcling's
“political commitiae' delnition,

®Florids Stat. enction 106,11[7] definad pelltical
Coamm [tima " &t @ “combination of twe o mors
individual. or a parion other than an indlvidunl, thas
primary ¢r incidental purpose of which ia to
FUpport or opposs dny candidate, fxaue or politlcs]
paniy, whick sccapts cootebutiong o1 makes
Expanciiures durkng & colendar year i an g7 mgate
Amounl in exvess of X300,

B, Alternatives That Would Incorporate
“Majar Purposs* Into the Text of the
Rules

Comments are sought as to several
ways, which are described below, the
mAjor purpase test for politica]
committee status could be npplied to
these eatitiss. Please note that specific
regulatory language thal could be nsed
to implement the various aitarnatives is
not attached,

Altsrnative 1! Percentege of
Dishursaments

One way to define “major purpose”
wouid consider an organization to be a
palitical committes if at deast 50% of
that organizaetion's dishurssments are
made for the purpose of influencing
federal and non-federal elections.
Comments are sought an whather a
higher or lower percentage might be
mOre BpPropriate in particular
cleoumsgtances. For example, an
oIganization may spend 30% ar 40% of
it total disbursements on election-
related artivity, while its other
disbursements are used for & wids rafige
of purposes. Under these circumstances,
election-related activity could still be
considered thet organizetion's major
Purpose, even though maost of its
spending went for other purposes. This
could also be true if, for example, an
crgenization made 30% of jts
disbursements for electoral Bctivity, and
oo mere then 25% for any other
purpose.

Alternative 2: Percentage of Time and
Disbursements

Anothar approach would eveluate not
only an organization’s receipts and
disbursements, but algo the amount of
Ume spent by its paid and unpaid staff.
Bath time and money would bs divided
among certain brosd groupings, such as
electoral, lobbying and aducational
actlvity. The crganization's possible
status as 2 political committes could be
determined in several different Ways.
For example, a determination could be
made as to whether the gronp devoted
over 50% of either its lime or ig
DOnatery resources to electoral activity
and thus became a political commitien,
Alternatively, once these ratics are
determined, if the combined share of
lime snd money spent on slections is
larger then that for sither lobbying or
edycation, the crganization's majar
purpose cuuld be considerad ta
influsnce elections. The Commission
seeks comments on these alternatives, as
wall,

1. Volumiesr Activity, Under
Alternetive 2, the Commission alsg
secks comments on how, if at gl],
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organizations should value voluntesr
activity in making this calewlation.
Volunteer activity may become
significant in situations whara, for
example, an organization spends only &
smail amounl of money on election-
related activity, but uses the maney to
recruil and train growps of voluntess to
canvags neighborhoods, run phone
banks, or sponsor other volunteer
activity that has a substantial impact on
the campaign. On the other hand,
volunteer activity is exempt from the
FECA's definition of ' contribujon, 2
LLE.C. a31(81(BI(i). 11 CFR 100.7{b](3];
but see 11 GFR 104.7{a) for
quelifications and exceptions. Thas, it
can be argued that the value of such
activity should not be incleded in any
"'mejur purpose’ computation,

2. Time for the Computaiion. A
related issue is, what perind of time
should be used in assessing major
purpose? Should it be an e?ectinn eycle,
a calendar year, a calsndar quarter, or
some other period?

Using & quartarly besis would cover
those situations where an organization
engaged in substantial lubbying and
educational efforts and oniy nomina)
vampaign activity during the first three
quattiers of an ¢lection year, but put
magsive resources into a campaign
during the last quarer in which the
election was hald. However, the
statutory framework of Lthe Act is such
thal it may be necessary to uge a
calender year in computiog this activity,
Please note that onee en organization
gualifies as & politicel committee, it
retding that slatus until it terminales,
See 11 CFR 102.3 (termitiation of
registtation] and 11 CFR 1024
(administrative termination).

Altarnative 3: Parcentage of
Dizbursements Spant on
Communications Containing Express
Advocacy

In contrast to Alternatives 1 and 2, the
Commission is considering a
substantia]ly narrewer approach to
determining an organization's major
purpose. Under Altsrmative 3, the
organization would compare its tote]
dishurserments to only the amount it
spends on genersi public poiitical
communicetione thal expressly advocate
the election or defeat of clearly
identified candidates fi.e., “independent
expenditures,” 2 USC 431(17]) end sny
contributions, 2 UJSC 431(8). This
approach is consistent with MCFL,
which reiterated and expanded the
scope of the express advocacy
requilement (o section 441b of the Act:
“[In Buckieyl, the Court held that the
term ‘expenditure’ encompassed "only
funds used for communications that

expressly advocale the siaction or defeat
of a clesrly identified candidate,' * * *
We therefore hold that an expenditure
must constitute “express advocacy” in
order to be subject to the prohibition of
§441b." 479 1.5 at 248—449, guoting
Buekley, 424 11,5, at 80,

is approach also follows Fourth
Lircuit's reading of Buckley in Bartlett,
Morthem and Davis, supra, and other
CHEES,

In Colerado Right to Life, Inc. v,
Davidson, Mo, 98-1414, 2000 WL
1802427, at 14 (10th Cir., Dec. 26,
2000], the Tenth Circuit declared a state
statute defining “pelitical committes™
unconstitutional as applied to plaintifis.
The definition encompassed graups Lhat
“associated themselves for the purpose
of making indapendent expenditures,”
Le., on communications unambiguously
referring 10 candidates. The court read
Bucklsy and its progeny jor the rule that
"eommunications thal do not contain
express words advocating the election
or defeat of = particulsr candidate are
deemed issue advacacy, which the First
Amendroent shislds from regulaticn. ™
Id. at *7.

In Jowe Right to Life Comumittes, Inc.
v . Williams, No. 4-88-CV-10399, slip
op. at 17 (SD, lowa, Oct. 23, 19588), 2
federal district court preliminarily
enjuined lowa's definition of “political
cormmitles,'” which encompassed
committees that spend in excess of $500
for the "purpass of supponing er
opposing 2 candidate for puble office.”
bacause the *'plain meaning of the
Phrese can be interpreted to includs
§ssue advocacy.” The court had read
Huckley as holding that the
“government may nol regulate funds
spent {0 publish communications that
contain what is generally reforred 1o as
‘igaue advoceacy.” " Id. at & 0.3,

In Virginio ?;c ¥ for Human Life, Inc.
v, Caldwell, 152 F.3d 2686 {ath Cir.
1598], the Fourth Circuit held that a
constitutionally narrow construction of
Yirginia's “palitical committes
definilion was not readily apparent
because the statutory language
£rcampassed groups thal spend money
“"for the purpose of influencing the
outcoms of eny election™ and thus
necessarily applied to “'materials which
simply describe & cendidate's voting
recard in the hopes of influsncing
peuple’s votes, that is, issue
discussion.””

? Mumartga other courts, whils ot addrersing
e eomatitutionadiny of **podtical commities’”
delinltiony, bave addroased the applicalion of tha
Eprenn advocacy requirerient, See Perrp v, Bardlor,
231 F.ad 188, :ﬁum.h Cir. 2000]: Varmont Aight
tw Life, Ive. v, Sorrel, 221 F.3d 376, 386 (2od O,
2000Y; {owa Right to Life Comm., Inc. v. Willlasms,
147 F.3d 863, 9tit=-70 (Bth Cir. 1594); FEC v,

The Commission invites comment an
other possible content standards that
could be uged for commuenications.

Alternative 4: Dollar Amount of
Campaign Activity

Az discussed above, the Akdins cage
illustrated that it is possible for a group
10 spend millions of dollers in direr
cendidate supporl that nevertheless
represents only a small percentage of {1
overall financial activity. Thus, under
eny of the alternatives set out gbove, its
“major purpose” might not be the
election of candidates znd it would
therefore nol be a politice] committee.
Consequently, the Commission seeks
comments on establishing a $50.000
threshald for political commitiee status.
If an orgenization exceeds this amount
in election sctivity, or alternatively in
express advocacy communications, il
will automatically be deemed to have a
major purpose of influencing faderal
elections. Thus, il will be a political
committes, even if $50,000 represents &
small percentage of its total
disbureements for all aclivities.
Comments are also saught on 8 higher
or lewer threshold amount than
§50.000.

IT1. Section 527 Orgenizations and
Recent Statutory Changes

Bection 527 of the Internal Revenue
Code ["LR.C."] grants benefigial tax
trestment to polilical organizations,
commonly called 527 organizations,"
that meet the qualifications set forth

Chifation Action Nefwork, Inc., 110 F.ad 1049, 1051
[4th Cir, 1987); Maine Righi Te Lifa Comar., Ine. v,
£EC, 88 F.ad 1 {181 Qir. 196E); Faucher v. FEC, 028
F.ad 468, 472 (13t Gir. 1991} FECv. Ceatral Long
falane Tax Asform Immediately Comm., 818 F.2d
A%, 53 (2d Cir. 18800 (wq bane); Konsone for Lifa,
I, v. Grede. 36 F. Supp.2d 924 (0, Kan, 1993);
Right to Life of Mich ., Ing, v, Midler, 23 F. Su p2d
FEE [W.0. Mich. teg#); Flonrned Pamn.rhnnﬂp
Affilicter of Mich., Inc, =, Miller, 21 F, Supp.2d 7a0
(E.L. Mich. §904); Right To Life of Dutehaes County,
Ine. v FEC, 6 F. Supp.2d 248 (5.0. N Y. 1940);
Clifton v. FEC, 927 F, Supp. 403, 496 (1. My, 1906),
off'd ar other ground's, 114 F.3d 1300 [1at Cir
187); FEC v Sumvival Bdue, Fund, ., 1904 WL
8658, ol "3 (5.0 ML, Jan, 12, 158M), affd i part
aerd rev's in part an ather grounds, 88 F.a3d 208 {24
Cir. 1888); FEC v. Colorads Republican Fad,
Campeign Comm., §39 F.Supp. 1448, 1488 (D, Cols.
1093]. rev'd o other grounds, 52 F,1d 1015 [1h
Clr. 1985), varatad on othar grounds, 519 1.5, 604
[1006);: Wesr Virginluns For Lifa, [ac, v, Smith, 518
E.Supp. 954, 939 [S.0. W, Va. 1888); FECv. NOW,
713 F.5upp. 428 [1980); FEC v, AFSCME, 471 F.
Supp. 315, 317 (U. D.C. 1966): Washington Siaie
Bepublicar Party v. Store Pubiic Dirclosuns
Commn, 141 Wash.2d 245, 4 P.3d 848 126a0];
Electivns B, OF Wisconsin v. Wiscomsin Mim. &
Lommerce, 337 Wie 2d 650, 507 N.W.ad 721 (1640
Oatorberg v. Peen, 12 5.W.ad 51, 50-62 [Twx, 200d1);
Brownsburg Area Patrons Affecting Chapge v,
foldwin, 714 N.E.2d 135 [Ind 1990); Seata v. Prato,
528 A-2d 1207, 1310-11 {Coan. T0ET); RHichay v.
Tveen, 120 F Supp.2d 1268, 14 0~11 [5.0, Aln,
2000); Chamber of Commerce of tha tnited Siater
v, Moge, Mo, 00=228wa [5.0, Miss. bgy, Z, 20dMp),
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below. Organizations thet qualify as
FECA political committess quelify as
SZ7 vrganizations, and thus are able 1o
lake a?:;.]utaga of this beneficis] tax
treatment.? Other 527 crganizations,
kowsver, are alleged to have engaged in
substantial politics] activity that fails 1o
trigger the FECA raglstration and
teporting requiremants, and
contribution restrictions.

The LR.C. at section 527(e}(1) defines
"palitical organization™ a3 'a party,
corrnittee, azsociation, fund, or other
organization {whether or nol
incorporated) organized and opermad
primarily for the purpose of directly or
indirectly accepting contributions or
making expenditures, ar both, for an
exompt function " “Exempt foncrion” is
defined at LR.C. section 527{a](2] to
include “the function of influsncing or
attempting to influence the selection,
neminetion, election, or appointment of
eny individual to any Federal, State, or
locz] public office or office in a political
organization, or the election of
Presidentizal or Vice-Presidential
electors, whether or not such individual
ar alectors are selected, nominated,
elecled or appointed .

This definition is oo its face
substantially broader than the FECA
definition of ' political committee.”
Morwover, beginning in 1995, the
Internal Revenue Service (“IRS"] has
issued & series of private revenue
tulings holding that aclivities such as
cirguiating voling records, voter guides,
and "issue advocacy™
communications—those thet do not
expressly advocate the election or defeat
of & clearly identified candidate—fall
within the "exempl function” catego
under LE.C. section 527{e)(2}. Private
Rulings 9652026 (Oct. 1, 1998), DROAD37
{Mov. 21, 1887), and 198925051 (March
29, 1898). As knowledgae of these rulings
became mere widespread, the number of
527 organizalions is thought 10 heve
increased substantially, with a
concomitsnt increase in their spending
on federal elections. See Hill, “'Probing
the Limits of Section 527 to Design &
New Campaign Finance Vehicls,” Tox
MNgoles, Jan. 17, 2000, at 357-88,

Until recently, seclion 527
ur%anizatiuns tgat did oot qualify as
political committees under the FECA
filed no regisiration stalements or
informational material with the
Commission or Lhe IRS. Morsover, since
section 527 laxes only investrnent
income earned by these brganizations,
see 26 UL.5.C 527(f), and many earn oo
such ingome, they are not regmiced to
file lax returns with the IRS. Thus,

" Sectivn 317 orpAmIAtions e Wed enly on
their lrvestment incoma 28 U,5.0. 52701,

unless they qualified as FECA
committees, or voluatarily disclosed
this information, little was known about
their funding or activities.

When the Commission first
considered the possibility of 2
rulemeking in thiz ares, it enticipated
that one of the issuss such s mlemaking
might address would be treatment of
section 527 prganizabions. Sinoe that
lime, however, P.L. 106-230, 114 Stat.
477, was signed inta law on uly 1,
Z000. That law requires 527
organizations o notify the Secretary of
the Treagury of their status and provide
certein identifying information within
24 hours of the date on which the
orgenization 1§ established, 26 1U.8.0.
527(allil(1), or 30 days after the date of
enaciment of the law, for those
organizetions in existence on July 1,
2000. 26 11.5.C, 527{d](2). They must
aleo disclase information oo
axpenditures that aggregate over $500 in
& celendar year to a single person, and
centributions from persons that
agf:ra ate 5200 or more during a
calendar y=ar, For eddilionel
information ot this new law, see
Eevenue Ruling 2000—4% (Oct. 30,
2000). Pleasz nate that these statutary
requiremsnts do not :f»ply to
crgenizations thet qualify as political
committees under the FECA. 26 U 5.0,
527(a)(6}, 527(}){S)(A).

Despite enactment of Public Law 106~
230, concern remaing that Commigsion
action is needed 1o clarify when an
arganization becomes a political
committee under the FECA. While many
527 organizations are complying with
the new tax law and IRS raquirements,
others mey bave changed thelr tax status
it vrder to avoid having to do so. The
Cummission is seeking comment as 1o
how this rulemsaking should address 527
crgenizatlons end organizations that are
not organized under 26 U.5.C, 527,

The Commission alse welcomes
comments on any other aspect of the
issues addressed in this Notige.

List of Subjects in 11 CFR Part 100
Elections,
Fur the rezsons set qut in the
preamble, it is proposed to amend
Subchapter A, Chapter I of title 11 of the

Code of Federa! Raguiations to read as
follows:

PART 100—5C0OPE AND DEFINITIONS
(2UE.C. 431)

1. The authority citation for Part 100
would continue to read as follows:

Authaority: 2 U.5.C. 431, 434()(11), and
438(elial.

2. Paragraph (a] of section 100.5
wauld be revised to read as follows:

11 CFR 1005 Political commiites {2 UV.5.C.
A1(4), (8}, (8

» #* ar L]

(a) t as provided in paragraphs
(b}, {c) and [d) of this section, any
committes, club, association, or other
group of persons that receives
contributions eggregating in excess of
$1.000, or thet makes axpenditures
aggregating in excess of $1.000 during &
calendar year is a political committee.

{1) The following are examples of
“contributions” within the meaning of
11 CFR 100.7{a):

{i) Money, services or any other thing
of value received as the result of a
solicitation, the express purpose of
which wae to raise meney ta influence
federal elacticns;

(i) Muoney, services or anything of
value received from a paolitical
committes crganized pursusnt o
paragraphs {b), [c]. or [d) of this saclian,
except money, services or anything of
value received by an urganization
qualifyiog for tax exempt status
pursuant to 26 U1.5.C. 501 (c]l3);

(iii) Money, services or anything of
value recelved by an organization that js
expressly authorized by its charter,
constitution, bylews, articles of
incorporation or cther organizational
document to angage in activities for the
purpose of influencing federal elections:

(iv) Money, services er anything of
value received by sn crganization that is
controlled by a federal candidate, his or
her principal campaign committes, gr
any olher committes authorized by &

erel candidate pursuanl to paragraph
(£){1) of this section. This provision
shall not encompass an crganization
qualifying for tax exempt stats
pursnant to 26 US.C. 501(c)(3) or [¢](4)
or an organizetion whose exclusive
purpose jis the election or nominstion of
that candidate for state or local office;

() Money, sarvices, or anything of
value recelved by an organization that
claime tax exempt status porsuant to 26
U.5.C. 527 and does nol restrict its
activities to influencing or attempting to
influence elections to state or local
public office or office in a political
organization; or

(vi] Payments or coats deamed to be
in-kind contributiens for general pubiic
political communications, pursuent 1o
11 CFR 100.23.

(2} The following are exampies of
“expenditures” within the meaning of
11 CFE 100.8:

(i] Paymenis or costs associaled with
the organization's solicitation of money
or any cther thing of velue, whare the
solicitation appeals to donors by stating
that donations will be used to influence
a federal election;
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lii] Payments or cosls deemed o be
coordineted expenditures for genaral
public political communications,
pursuant to 11 CFE 100.23;

(iii] Payments or costs aszocialed with
any general public political
communication that refers to a
candidate for federal office and has been
tested to determine its probable impact
co the candidata preferance of voters;

(iv] Faymeniz or costs aseociated with
eny general public political
communication that refers to s
candidale for federal office, where the
intended audience has been selected
based on its veting behavior; or

{v} Payments made to B commercial
vendor for a service or product, with the
express understanding that the service
or product be designed to influance one
or more faderal electicns.

(3] Notwilhstanding eny other
provision of this section, a business
enlity organized for profit ther pravides
goods or services to others at the usual
and normal charge for such goods or
services shell not be considered a
political committee. Discounts may be
provided as set forth in 11 CFR
G008, 908,

r x L] r *

Dated: March 1, 2001.
Danny L. McDonald,
Choirman, Faderel Election Commissian,
IFR Doc, D1-8473 Flled 3-6-01; 8:45 am]
BLLNG CODE WF=lii=f

FEDERAL HQUSING FINANCE BOARD

12 CFR Part 932
(Mo, 2001-03)
HIN 30B3-AB14

Unsecured Cradit Limits for Fedseral
Home Loan Banks

AGENCY; Federal Housing Finange
Board.

ACTHON: Proposed rule,

SUMMARY: On December 20, 2000, s
part of its new capital rule, the Faderal
Housiog Finance Roard (Finance Board)
approved new limits on the amounts of
unsecured credit that a Federal Home
Loan Bank [Bank] may extend to a
single counterparty or group of affiliated
counterparties. These new unsacared
limils revised and cedified the
unsecured cradit guidelines sel forth in
the Finance Koard's Firancial
Menagement Palicy (FMMP). The Finance
Board is, hereby, proposing
emendments to the unsecyred cradit
provisions of the capital rule to increase
Lhe limil on a Bank's unsecured credit

exposure o government-sponsored
enterprises [GSEs).

PATES: The Finance Board will consider
writtan comments on the proposed
rulemeking that are received on or
befare April 23, 2001,

ADDRESES: Send comments to: Elaine
L. Baker, Secretary 1o the Board, by
slectronic mail at bakere@fhfb.gav, or by
regular mail Lo the Board, at the Federa]
Housing Finance Board, 1777 F Street,
N.W.. Washington, D.C. 20008,
Commaents will be available for
inspection at this addrass,

FOR FURTHER INFORMATION CONTACT:
james L. Bothwell, Menaging Director,
[202) 408-2821; Seott L, Smith, Acting
Director, [202) 408-2991; or Julie Paller,
Senior Financial Analyst, (203} 408-
2842, Office of Policy, Research and
Anelysis; or Thomas E. Joseph,
Attorney-Advisor, (202) 408-2512,
Office of General Counsel, Faderal
Housing Finance Board, 1777 F Street,
N.W., Washinglon, D.C. 20006,

SUPFLEMENTARY INFORMATION:
1. Background

On December 20, 2000, in accordance
with the Gramm-Leach-Bliley Act, Pub.
Law No. 106-102, 133 Stat. 1338 [(Now,
12, 1988] [GLE Act), the Finance Board
adopted a final rule to implement the
new capilal structure that the GLE Act
established for the Banks. See 66 FR
8262 (Jan. 30, 2001). As part of Lhe finai
capital rule, the Finance Board adepted
new limits on the permitted smounts of
2 Bank's unzecured credit exposures to
8 single counterparty ur a group of
affiliated counterparties. id. at Ba18-19
{to be codified at 12 CFR 932.6). Thege
new limits represent a revision and
codification of the unsecured credit
guidelines of Section VI of the FMP,
Finaonce Board Res, No. 95—45 (July 3.
1996], as amanded by Finance Board
Res. No. 96-90 (Dec. 6, 1996), Finance
Board Bes. No. 97-05 (Jan. 14, 1097),
and Finence Board Res. 97-86 (Dec. 17,
1387), which will remsin in effect until
these new limits 1ake affect on July 2,
2001.% Buring the commen perlod for
the propesed capital rule, meny
commenters generally opposed the
implementation of the unsecured credit
guidelines in §932.9, bt did not
corment an Lhe specific limits set in
the rule, which ere designed to address
safety and soundness concerns related

1 The Chatrman of the Bank Pregidenis’
Conlference moguestad an sxiension of the March 1.
2001 alfactive dals for complying wilh the naw
unascurad cradil limits, In respangs, the Finagce
Hoard hes walved the March 1. 2601 dqte by
Rerolution, deted Febrgary 28, 2001, and has
eotanded the daie for complinnes with §932,5 by
120 dave woril July 2. 2001,

1o the risk created by credit
cencentrations in a single counterparty
or graup of affilisted counterparties, See
66 FR 8301-02.

The new unsecured credit limits in 12
CFR 932.4 gre more restrictive than
those that ere spplisd under the FMP,
They allow the Banks, however, to
extend unsecured credit to lower-rated
counlerparties than is now allowed
under the FMP and will remuve
meturity constraints on extensions of
uneecured credit that are contained jn
Section VI of the FMP. Before a Bank
may extend unsecured credil to any
counterparty (cr affiliated
counterparties) 1o which a Bank could
mmﬁuusly lend becauss of the

it rating restrictions or maturit
limits in the FMP, the Bank must uﬂlEin
the Finance Board's spproval for the
lending activity as 2 new business
activity pursnant to 12 CFR Part 880,
The new limits do not apply to
obligations backed by the Full faith and
credit of the United States povernment,
which is the case under the unsecursd
credit guidelines of the FMP. Section
932.9 also does not require s Bank 1o
unwind positions thel do not conform to
the new requirements provided the
eredit was extended {n accordance with
the FMP before the effective date of the
new rule.

L. Proposed Rula

Ag discussed in the SUPPLEMENTARY
INFORMATION section of the adopting
ratease of the final cagital rule, the
Finance Board beliaves that the
diversification of rigk, particularly with
regard 1o unsecured credil, promotes the
safety and goundness of the Banks snd
thet the specific limits adoptad in 12
CFR 932.9 are necessary to address the
increase in credit risk essociated with
concentretions of credil exposures. The
limits are not unduiy onerous 2 and
generally are consistent with thoge
applicable 10 commercial banks, See 12
CFR Part 32

IL has heen supgested, however, that
&8 applied to debl issued by the GSE;z,
the new limits may present problems for
some Banks, Under the FMP, the Banks
could maintein unsecurad credit
exposures with a single GSE in an
gmount equal to 100 parcenl of the
Benk’s capitsl. The new unsecured
credil limits would treat GSEs like other
private counterparties and base the
unsecured credit limil on the long- or

"Il extetmion of credit to GEEs arm ool Includaed,
b yoar-nnd 2004, ihe Bankg iy aggregate bad anly
fast over $4.4 bilion 1o unsecured axtensious of
cradit that wanld be in axcess of the limits sat forth
Lo 12 CFR § §32.9 compared with n total wosecurad
exiunpions of erwdit to private counterpartias of fux
ovar $84 hillion,






