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Use of the Internet in Federal Elections; Draft Notice of Proposed Rulemaking

The Office of General Counsel has prepared a draft Notice of Preposed Rulemaking
["NFRM"] on the use of the Internet in Federal elections. In accordance with discussions at
several Reguiations Comnmittee meetings, the draft NPRM seeks comuments on propesed rules
that would address three issues relating to the use of the Internet for campaign-related
activity: (1) The application of the volunteer exemption in 2 U.S.C. §§ 431(8)B)(i) and (ii)
to Internet activity by individuals; (2) The status of hyperlinks placed on corporate and labor
organization web sites; and (3) The status of corporate and Jabor OTgamzation press releases
that announce ¢andidate endorsements and are made available to the general public on the
corporation or labor organization’s web site. The draft NPRM provides for a sixty day
comment period.



FECOMMENDATION

The Office of (General Counsel TecOImm

ends that the Commission approve the draft
NPRM for publication in the Federal Register.



FEDERAL ELECTION COMMISSION
11 CFR Parts 100, 114, and 117
[NOTICE 2001 - |
THE INTERNET AND FEDERAL ELECTIONS;
CANDIDATE-RELATED MATERIALS ON WEB SITES OF

INDIVIDUALS, CORPORATIONS AND LABOR ORGANIZATIONS

AGENCY: Federal Election Commission.
ACTION: Notice of Proposed Rulemaking.
SUNMMARY: The Corlimission is publishing propesed rules telating to the

Internet and Federal elections. These rules address issues raised in
a Notice of Inquiry that was published by the Commission in
November of 1999, The proposed rujes would clarify the status of
campaign-related Internet activity conducted by individuals, and of
hyperlinks and endorsement press releases on Internet web sites
established by comporations and labor organizations. The draft rules
that follow do not represent a final decision by the Commission on
the issues presented in this rulemaking. Further information is
provided in the supplementary information that follows.

DATES: Comments must be submitted on or before insert date 60 days after
the date of publication in the Federal Register].

ADDRESSES: All comments should be addressed to Rosemary C. Smith, Assistant
General Counsel, and must be submitted in either written or

electronic form. Written comments should be sent to the Federal



Election Comumission, 999 E Street, NW, Washington, DC 20463.
Faxed comments should be sent to {202} 219-3923, with printed
copy fellow-up to insure legibility. Electronic mail comments
should be sent to internetnprm@fec.gov. Commenters sending
comments by electronic mail must include their full name,
electronic mail address and postal service address within the text of
their comments. Cotnments that do not cotitain the full name,
electronic mail address and postal service address of the commenter
will not be considered. The Commission will make every effort to
have public comments posted on its web site within ten business

days of the close of the comment period.

FOR FURTHER

INFORMATION

CONTACT: Rosemary C. Smith, Assistant Genera) Counsel, or Paul Sanford,
Staff Attorney, 999 E Street, NW, Washington, D.C. 20463,
(202) 694-1650 or (800} 424-9530,

SUPPLEMENTARY

INFORMATION: The Commission is publishing this Notice of Proposed Rulemaking
["NPRM™) to invite comments on proposed rules that wouid 2pply to certain types of
carnpaign-related Intemet activity by individuals, corporations and labor organizations. This
NPEM follows publication of a Notice of Inquiry [“NOT”] on November 5, 1999, in which
the Commission sought comments on 2 wide range of issues related to campaign activity
conducted on the Internet, 64 FR 60360 (Nov. 5, 19929). After reviewing the comments

received in response to the NOI, the Commission has decided to issue proposed rules in three



areas: (1) Application of the volunteer exemption in 2 U.S.C. § 431(8)(B)(ii) to Internet
activity by individuals; (2) Hyperlinks placed on corporate or labor crganization web sites;
and (3) Press releases announcing candidate endorsements that are made available on
corporate and labor organization web sites. The Commission may take additional action on
some or all of the other issues raised in the NOI at 2 later time.
A. Background

Recent election cycles have seen a dramatic increase in the use of the Internet to
conduet campaign activity related to federal elections. The use of the Intemmet for activity
releting to federal ¢lections raises issues regarding the application of the Federal Election
Camnpaign Act of 1971, as amended, 2 U.S.C. § 431 gt seq. (“FECA" or “the Act").

Generally, the FECA requires individuals, candidates, party committess, separate
segregated funds [“3SFs"] and nonconnected committees to file disclosure reports regarding
their election-related activity, and also sets restrictions or limitations on the amounts that may
be contributed to candidates and potitical committees by individuals, corporations, labor
organizations and other entities. Although the FECA was enacted prior to widespread use of
the Internet, and has been narrowed by court decisions such as Buckley v. Valeo, 424 1.5, 1

{1976) and FEC v. Massachusetts Citizens for Life, 479 U.S. 238 (1986), several provisions

of the Act are broad encugh to potentially encompass some types of campaign-related
Internet activity conducted by individuals, corporations and labor organizations.

For example, the Act’s definitions of “contribution™ and “expenditure” are broad
enough to potentially apply to some Internet activity conducted by individuals. Section
431(8) of the .a;s.'ct states that the term “contribution™ includes “any gift, subscription, loan

advance or deposit of money or anything of value made by any person for the purpose of



influencing any election for Federal office.” 2 U.S.C. § 431(8)(ANi). Similarly, section
431(9)} states that the term “expenditure” includes “any purchase, payment, distribution, loan,
aidvance, deposit, or gift of money or anything of vaiue, made by any person for the puIpose
of’ influencing any election for Federal office.” 2 UJ.8.C. § 431{9)(A). These definitions have
been incorporated into sections 100.7(2) and 100.8(a) of the Commission’s regulations,

The FECA’s definition of “independent expenditure” is also broad enough to
patentially apply to some individual Internet activity, Section 431(17) of the Act states that
“the term ‘independent expenditure’ means an expenditure by a person expressly advocating
the election or defeat of a clearly identified candidate which is tmade without cooperation or
consultation with any candidate, or any authorized cormmittee or agent of such candidate, and
which is not made in concert with, or at the request or suggestion of, any candidate, or any
authorized comumittee or agent of such candidate,” 2 U S.C. § 431{17). This definition is
incorporated into 11 CFR 109.1,

The FECA is also broad enough to potentially apply to some Intemet activity
congducted by corporations and labor organizations. Section 441b of the Act states that “[i]t is
unlawful . . . for any corporation whatever, or any labor organization, to make 2 contribution
or expenditure in connection with any election™ for Federal office. 211.8.C, § 441b(a).
Section 441b also contains a separate definition of “contribution or expenditure” that applies
to corporations and labor organizations. This definition states that “the term “contribution or
expenditure’ shall include any direct or indirect payment, distribution, loan, advance, deposit,
or gift of money, or any services, or anything of value . . . to any candidate, campaign
comumittee, or ;ulitica] party or organization, in connection with” any eiection to any federal

office. 2U.5.C. § 441b(bX2). The definition of “contribution or expenditure™ applicable to



corporations and labor organizations has been incorporated into section 114.1 of the
Commission’s regulations. The prohibition on ¢orperate and labor organization contributions
anc, expenditures isin 11 CFR 114.2,

The Commission has been calied upon to apply these definitions in several past
advisory opinions. However, in applying these rules, the Cornmission has also had to
determine whether the statutory and regulatory exceptions to these definitions would place
the activity at issue outside the coverage of the Act. For example, the Act states that the
definition of “contribution” applicable to individuals does not include

the use of real or personal property, including a church or community room

used on a regular basis by members of a commumnity for noncommercial

purposes, . . . voluntarily provided by an individual to any candidate or any

political commitiee of a political party in rendering voluntary personal

services on the individual's residential premises or in the church ot Community

room for candidate-related or political party-related activities . . . .
2US.C. §431(8)B)(ii}. See also 11 CFR 100.7(b)}(4), {b)(5) and (b)(6). The Commission’s
regulations contain a parallel exception to the definition of expenditure. Section 100.8(b)(5)
states that

[n]e expenditure results where an individual, in the course of volunteeting

personal services on his or her residential premises to any candidate or
political committee of a political party, provides the use of his or her real or
persenal property to such candidate for candidate-related activity or to such

political comumittee of a political party for party-related activity.



11 CFR 100.8(b)(5). Secalso 11 CFR 100.8(b)(6) and (b)(7). This provision can also be
interpreted as an exception to the definition of “independent expenditure,” since that
definition incorporates the term “expenditure.” 2 U.S.C. § 431(17), 11 CFR 100.16.

Section 441b also contains exceptions that could place seme corporate and labor
organization Internet activity outside the scope of the Act. Section 441h(b)(2) states that the
defimtion of “contribution or expenditure” applicable te corporations and labor organizations
does not include, inter alia,

(A} communications by & corporation to its stockholders and executive or

administrative persennel and their families or by a labor organization to its

members and their families on any subject; [and] (B) nonpartisan registration

and get-out-the-vote campaigns by a corporation aimed at its stockholders and

executive or administrative personnel and their farnilies, or by a labor

organization aimed at its members and their families . .
2U.5.C. § 441b(b)X2). The Commission has promulgated rules describing several types of
corporate and labor organization activity that are exempt from the prohibition on
coninbutions and expenditures. See 11 CFR Parts 114.3 and 114.4,

The Commission’s advisery opinions provide some guidance on the application of
these definitions and their exceptions to campaign activity conducted on the Internet,
However, the scope of these opinions is limited to the specific factual situations presented.
The Commission initiated this rulemaking in order te provide more comprehensive guidance
to the regulated community on these issues. This NPFRM will focus on the application of the
centribution amj expenditure definitions and exceptions described above to Internet campaign

activity conducted by individuals, corporations and laber organizations.



B. The Notice of Inquiry

The Natice of Inquiry sought comments on a wids range of issues relating to the yse
of the Internet for campaign activity. 64 FR 60360 (Nov, 5, 1999). One threshold question
raised was whether campaign activity conducted on the Internet is properly subject to the Act
and the Commission’s regulations at all. In addition, the NOI asked commenters to submit
comments on whether Internet campaign activities are analogous to campaign activities
conducted in other contexts, or are instead so different that they require different rules. The
Commission also asked commenters to discuss aspects of the Commission’s current
regulations that may affect or inhibit the use of the Intemet in ways that may not have been
anticipated or intended when the regulations wers promulgated, and which may now be
inappropriate when applied to Internst activity,

More than 1300 commenters submitted comrments on the Notice of Inquiry. The
Commission received comment from individuals, state and national political parties, and
from advocacy organizations that focus on a wide range of public policy issues, such as the
First Amendment and civil rights. The Commission also received comments from advocacy
otganizations that focus on Internet and tecknology issues, including several devoted to the
development of the Intermet as a tool for advancing democracy and for educating the public
about political candidates and issues. Several for-profit Internet ventures submitted
comments, including one major Internet service provider, In addition, the Commission
received comments from national labor organizations, the publisher of a journal on law and
techrology, and from several law firms that represent clients involved in various Internet
activities, inciu_ding one that represents several candidates and party committees. These

comiments are summarized below,



1 (eneral comments on the NOI
a. Whether to undertake a rlemaking

Many of the commenters expressed views on the general question of whether the

Commussion should undertake a rulemaking relating to the use of the Internet for campaign
activities. At the time the Notice of Inquiry was published in November of 1999, some
commenters urged the Commission to refrain from comprehensive rulemaking until after the
2000 eiection. Other commenters said that the Commission should conduct further inquiry
before issuing new rules and allow ample time for the major stakeholders to address the
issues raised.

The commenters expressed widely differing views on the preferred scope of the
rulemaking. One commenter urged the Commission to adopt a comprehensive approach to
regulation of political activity on the Internet, rather than issuing guidance piecemeal through
advisory opinions. Another commenter encouraged the Commission to premulgate new and
separate rules goveming the use of the Intemet that minimize the regquirements placed on web
sites and individuals. In contrast, the third commenter said the Cemmission should not be
drawn into effort to develop a comprehensive framework for regulating every type of Internet
poiitical activity, because the Commission will not be able to keep up with fluid and evolving
industry standards.

b.  Ways in which the Internet differs from traditienal media

Several commenters argued that the Internet differs from tradittonal communications
media, in support of the assertion that the assumptions of the campaign finance laws are
inapplicable tc;*the newer medium. According to these commenters, the Intemet differs in the

following respects:



(1}

(2}

(3}

(4)

()

(6)

The Internet is abundant. There is no “scarcity,” i.e., no limit on the
number of communicators, as there is with other media;

The Intemet is inexpensive, which aliows everyone to participate.
Thus, the traditional models regarding cost upon which the FECA is
based do not apply.

The Internet is interactive and multidirectional. Unlike other media,
Internet users can easily talk back to those who supply Internet
comimumnications.

The Intemet is user-controlled, i.e., each user selects the content with
which he or she will come in contact, whereas the FECA assumes a
limited number of people will conirol the content to which the end
users are exposed.

The Internet is decentralized. There are no gatekeepers, and no web
sites or speakers have any inherent advantage over any other web sites
or speakers. Each one has the same distribution potential; and

The Internet is global. Thus, it provides immediate access, and would

be difficult to regulate.

The commenters asserted that the FECA is based on the traditional mass media model, whers

candidates must buy advertisements or rely on news coverage to reach the public. In contrast,

the commenters argue, candidates advertise directly on the Internet by creating web sites,

thereby avoiding the added cost of buying advertising. One commenter interpreted the

Supreme Court’s opinion in Reno v. ACLU, 521 1J.8. 844 (1997), to say that the factors

permiitting government regulation in other contexts are not present in cyberspace.



A number of nonprofit groups also praised the Internet’s ability to provide efficient,
timely information about candidates. These commenters said that the Internet promotes
cleaner, more informed elections by reducing the irnportance of money and the need for
fundraising, thereby improving the quality of debate and increasing competition.

c. General recommendations for Commission action

Many of the commenters submitted general recommendations for Commission action.
Hundreds of commenters, for example, stated their opposition to any regulation of the
Internet or any involvement of the Commission with the Internet. Over 340 commenters
stated that the Commission should generally avoid any regulation of Internet activities, with
many of the commenters explaining that the Intemet cannot or should not be reguiated
because the medium is a form of constitutionally-protected speech. Other commenters said
that the Commission should refrain from issuing regulations restricting the Internet, and
instead establish an unambiguous legal framework that allows maximum freedom to
participate in political activity with minimal govemment involvement, in order to foster
development of the medinm. Many of these commenters said that if the Act is applied to the
Internet, the resulting regulatory burdens will stifle participation by individuals and smal]
groups. They also believe that the regulatory safeguards applicable to traditional media are
unnecessary for the Internet, because the low costs and wide accessibility of the Internet
allow individuals to put forth their views on a relatively equal basis with the largest
traditional publisher, effectively preventing misuse, Most of these commenters indicated that
web sites run by individuals or small organizations should be subject to less regulation and

scrutiny than campaign-directed sites or commercial sites run for profit.
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One commenter said that the purposes of the FECA would best be fulfilied by a
hands-off approach to regulation of the Internet, particularly for individuals, volunteers and
membership associations. Another commenter said that regulating political activity on the
Internet could deter individual and grassroots efforts that would possibly gain visibility only
on the web. A third commenter said that the FEC should take into account the policy
underlying the First Amendment, the FECA and section 230 of the Telecommunications Act
of 1996, which the commenter asserted is to prormote democratic institutions by increasing
the quantity, diversity, and opportunities for political speech.

Several commenters cited constitutional considerations in arguing that the
Cornrnission should not regulate political activity on the Internet. One commenter said that
only regulations that address the compelling state interest in protecting elections from the
corrosive effect of private wealth are justified. This commenter argued that the low cost of
the Internet prevents corruption. Another commenter took a similar position, and said that
regulations would discourage individua! participation in political debate, and would limit
much needed mformation dissemination, A third commenter urged the Commission to adopt
a presumption that the use of the Internet is not regulated by the FECA, and narrowly tailor
any new tules based on record evidence, to ensure that they withstand constitutional scrutiny.

Another commenter expressed opposition to the rulemaking unless it is to establish
that Internet activities are fully protected by the First Amendment, and exempt from reporting
requirements and limits. This commenter urged the Commission to treat all forms of Internet
communication as the modem equivalents of personal correspondence, pamphlets,
newspapers and other forms of political speech, and argued that nobody that is not already

bemg regulated should come under FEC jurisdiction because of Internet activity.
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However, not ali of the commenters were opposed to Commission regulation of
Internet political activity, A number of commenters expressed concern that in the absence of
specifically applicable regulations, political parties and organizations would use the Internet
to eircumvent the FECA or otherwise abuse the freedoms of the medinm, and urged the
Commission to promnlgate rules explicitly applying the Act to political activity conducted on
the Internet. One commenter said that the Internet is a means of communication like any
other, and warrants no special exemption from regulation. Another said that Internet
campaign activities are analogous to other campaign activities and therefore come under the
Commission’s authority. Two commenters urged the Commission to treat candidate web
sites the same as any other campaign-related expense, in order to serve the intent of the
statute to level the piaying field between incumbents and challengers. Some commenters
drew a distinction between solicited and unsolicited material, and requested restrictions on
“spam,” or unsolicited e-mail and other unsolicited material,

One commenter said that while the Commission should not restrict First Amendment
rights, it likewise should not grant broad permanent exemptions that would threaten on-line
privacy or other compelling state interests, or that would undermine existing disclosure
requirements. Another commenter said the Commission should apply some of the current
regulations to Internet activity, but should not unduty limit activity such as hyperlinks, banner
ads and other cornmunications. Instead, this commenter urged the Commission to proceed
slowly, and adopt a flexible regulatory approach. Finally, one commenter recognized the
Commission's interpretive authority, but urged the Commission to exsrcise that authority
only when it h;[s 2 high degree of confidence that the Internet activity being conducted

implicates the Act.
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C. The Proposed Rules

After reviewing the issues raised and the comments recsived in response to the NOL
the Commission has decided to propose rules to address three issues: {1) Application of the
volunteer exemption in 2 U.S.C. § 431(8)B)ii) to Intemat activity by individuals;
() Hyperlinks placed on corporate or labor organization web sites; and {3) Candidate
endorsements announced on corporate and labor organization web sites. The comments
received relating io these specific areas are summarized below, followed by a deseription of
the proposed rules.

1. Intemmet activity by individuals

a. The Motice of Inquiry

The NOI invited comments on how the Act should be applied to web sites created by
individuals that contain references to candidates or political parties. The Commission has
addressed issues relating to Intemet campaign activities by individuals in two past advisory
opinions. Advisory Opinion [“A0™) 1998-22 involved a web site operated by an individual
using a computer jointly ewned by the individual and his wholly-owned limited liability
company, or “LLC.”" Because the individual administered the site himself using existing
equipment, Internet services and domain names, he incurred no additional costs in cperating
the site. Nevertheless, the Commission concluded that if an individual creates a web site that
contains express advocacy of a clearly identified candidate, the costs of the site are an
expenditure under the Act and must be reported if they exceed $250 in a calendar year.
21.3.C. § 434(c), 11 CFR 109.2, The Comrmission also said that even if the costs of the site
are part of the r:‘xpenses of mamtaining several unrelated sites, they can be appottioned, so

that a portion of the costs can be treated as part of the independent expenditure. AO 1998-22.
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However, in AQ 1999-17, the Commission concluded that costs incurred by a
campaign volunteer in preparing a web site on behalf of candidate on his or her home
computer are exempt from the contribution definition under the volunteer exception in
section 100.7(b)}{4) of the regulations. The Commission said that the volunteer exception
applies to “individuals knewn to the campaign who, with the campaign’s permission {at some
level) engage in volunteer activity.” Id, The Commission also said that the costs of
electronic mail sent by a campaign volunteer using his or her own computer equipment
would be covered by the volunteer exception, and thus would not result in a contribution to
the campaign. Id.

The NOI asked whether costs incurred by individuals in posting candidate-related
materials should be covered by the FECA, and if so, how the value of the individual’s
ceatribution or independent expenditure should he determined? In addition, the NOI asked
witether an individual pesting the materials should be required to treat a portion of the cost of
the computer hardware, software, or Internet services as part of the contribution or
expenditure. Finally, the NOI sought comments on the extent to which uncompensated
Intemnet activity by individuals should be covered by the volunteer exemption,

b. Comments

The Commission received numerous comments on the application of the Act to weh
sites created by individuals. Most conumenters argued that costs incurred by individuals
engaged in Internet activities shonld not be considered contributions or independent
expenditures under the FECA. Many of these commenters thought Internet activity
conducted by individuals should be covered by the volunteer exception. Some commenters

argued that the Internet is easily accessible and that posting information invelves minimal

14



costs. Others claimed that Internet users must take some affirmative action to view materials
on the Internet. Another group of commenters asserted that the primary purpose of most
politically-oriented Internet activities is to share ideas and information. For these reasons,
they proposed that only sites directly funded or controlled by a campaign should be treated as
contributions or expenditures.

These commenters generally agreed with the argument that the volunteer exception
should cover web sites created by individuals and electronic mail transmitted by individuals,
and that the volunteer exception should exempt these activities from the contribution limits
whether or not the individual is working on his or her own, or is volunteering directly for a
campaign. Several commenters criticized AQ 1998-22, saying that the opinion was wrongly
decided and should be superseded because it fails to grasp that the Internet is a medium in
which speech is cheap. These commenters expressed the opinion that the low cost of Internet
corrumumcation clearly puts individual web sites within the volunteer exception. Thus, they
assert, it is inappropriate to treat the costs of Internet access as an expenditure, Another
commenter also urged the Commission to vacate AO 1998-22, saying that individuals should
not be required to count all expenses for personal and home computer equipment towards the
FECA threshoids.

Three commenters urged the Commission to relax the disclosure requirements for
mdividual Internet activity conducted independently from the candidate. They suggested that
the Commission not require an individual to include 2 disclaimer or submit disclosure repors
unless the individual’s spending exceeds a substantial threshold. One commenter suggested a

threshold of $10,000, while another suggested $25,000.
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In contrast, other commenters argued that the Commission should apply the
contribution and expenditure definitions to Internat activity consistent with the application of
these definitions to other activities that are not significantly different. A few commenters
suggested that the Commission issue a per se rule that individuals will not be required to
register ot report unless their direct out-of-pocket expenses for express advocacy exceed
$150. One commenter suggested that Internet-related services, such as Intemet access, web
site creation and web site maintenance, should be treated as in-kind contributions, but only
waen they are provided directly to candidates and politicai campaigns.

Several commenters submitted comments on the types of individual expenses that
should be considered contributions or expenditures for purposes of the Act. Two
commenters expressed the opinion that the cost of a computer and other elsetronic media
should not be considered contributions or expenditures unless there is evidence that the
mdividual is working with 2 candidate or has purchased equipment for the sole purpose of
supporting a candidate. Two other commenters urged the Commission not to include
allocated “sunk” costs, i.e . costs that have aiready been incurred and cannot be recovered,
un ¢ss they were incurred principally to support or oppose candidates. Similarly, several
commenters argued that only the incremental costs incurred whije engaging in Internet
political activity should be counted towards an individual's expenditure reporting threshold.

L. Proposed 11 CFR 117.1

To clarify the application of the Act to campaign-related Internet activity by
mndividuals, the Commission is proposing to add new section 117.1, which would describe
cerfain types of individual Internet activities that would not be treated as contributions or

expenditures, Section 117.1(a) would contain an exception from the definition of
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“contribution” in section 100.7(a} of the current regulations. Section 117.1{b) would contain
a paralle] exception from the expenditure definitions in sections 100.8(a) and 109.1.

Proposed sections 117.1{a) and (b) would state that no contribution or expenditure
results where an individual, without receiving compensation, uses computer equipment,
software, Internet services or Intemet domain name(s) that he or she pearsenally owns to
engage in Intemet activity for the purpose of influencing any election o Federal office.
These exceptions would apply whather or not the individual’s activities are known to or
coordinated with any candidate, authorized committee or party committee. See 1! CFR
100.23. In addition, Internet services personally owned by an individual would include
Internet access and web hosting services provided by an Intemet service provider [“ISP™), if
these services are provided to the individual pursuant to an agreement between the ISP and
the individual acting in his or het individual capacity. The individual’s use of SEIVers,
storage devices and other equipment owned by the ISP pursuant to such a service agreement
wonld also be covered by the exception, regardless of where that equipment is physically
located.

However, the proposed exceptions would not apply to equipment, services or software
owned by an individual’s employer, even if the individual was using them as part of
volunteer activity conducted on his or her own time. {Note, however, that if the use of a
corporation’s or labor organization’s computer facilities is “occasional, isolated or
incidental” under 11 CFR 114.9¢a) or (b), no contribution or expenditure would result, so

long as the individual reimburses the comporation or labor organization for any associated

inerease in overhead or operating costs.)
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The effect of the proposed contribution and expenditure exceptions would be that
individuals would be abie to engage in a significant amount of election-related Internet
activity without being subject to the Act. The costs incurred in activities that fall within the
contribution exception wonld not count toward the limits on individual contributions to
candidates and party committees, Furthermore, the costs of activities that fall within the
expenditure exception would not be independent expenditures under 11 CFR sections 100.16
and 109.1, As a result, individuals would not be required to disclose these costs when they
exceed $250 in a calendar year, 2 U.S.C. § 434(c}, nor would they be required to inclode
disclaimer statements, 2 U.S.C. § 441d. See 11 CFR 109.2,109.3 and 110.11.

The status of costs that are not covered by these exceptions wonld depend, among
other things, on whether the costs at issue would constitute a “contribution” or “expenditure”
under the FECA, and whether the individua] that ineurs the costs coordinates his or her
activity with a candidate, authorized committes or party comrnittee, or instead conducts the
activity independently. 11 CFR sections 100.16 and 100.23. Coordinated expenditures that
are not covered by the contribution exception would be in-kind contributions subject to the
individual contribution limits, and independent expenditures that are not covered by the
expendifure exception would be subject to the $250 reporting threshold in 2 U.S.C, § 434(c).
See also 11 CFR 109.2, AQ 1998-22. The Commnission invites comments on the exceptions
frorn the contribution and expenditure definitions in proposed sections 117(a) and {b).

2. Hyperlinks on corporation and labor organizaticn web sites

a The Notice of Inquiry

Many cotporations and labor organizations operate web sites to communicate with

their restricted class and the general public. As explained above, section 441b of the Act
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prohibits corporations and labor organizations from making contributions or expenditures in
connection with federal elections. Thus, the Act generally prohibits these entities from using
web sites that are available to the general public to assist or advocate on behalf of any federal
candidate.

The Notice of Inquiry sought comments on the circumstances under which a
candidate-related or election-related hyperlink on a corporate or labor organization web site
should be treated as & prohibited contribution or independent expenditure. The NOI observed
that a hyperlink on a corporate or labor organization’s web site may be something of value to
the linked candidate, political committee or political party, since the link will inevitably steer
visitors from the corporation or labor organization’s site to the linked site. In AQ 1999-17,
the Commission concluded that a hyperlink to a candidate or committee’s web site i a
contribution under the Act if those providing the link do so at iess than the amount that they
would usually charge for the link. Thus, if a corporation or lahor organization provides a free
hyperlink to a candidate or committee's web site when it would ordinarily charge for the link,
this could be viewed as a contribution or expenditure under the Act.

On the other hand, the costs of providing the link are often neghgible or nonexistent,
and the practice in some areas of the Internet industry may be to charge nothing for these
links. Thus, the usual and normal charge for providing a link may be zero. The NOI sought
comments on whether, in light of these considerations, a hyperlink on a corporate or labor
organization web site should be considered a contribution or expenditure,

b. Comments

One commenter argued that, under the Supreme Court’s decision in Reno v. ACLU,

521 1.5. 844 {1997), Intemnet communications are not communications with the general
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public, and thus, the prohibition on corporate and labor organization expenditures would not
apply. See 11 CFR 114.2(a). However, mest of the comments implicitly or explicitly
assurmed that Internet communications are communications with the general public for
purposes of the Act. The Commission recently approved final rules that treat Internet
communications as “‘general public political communication” for purposes of the contribution
Limits in section 4412, 11 CFR 100.23(e)(1). See also 66 FR 23537 (May 9, 2001).

On the general question of whether corporate and labor oTgamzation Internet
communications should be treated as contributions or expenditures, several commenters took
the position that the existing regulations generally applicable to corporation and labor
orzanization activity should also apply to Internet political activity by these entities. Thus,
these commenters believe that web sites owned, maintained or operated by a corporation or 2
labior organization shounld be forbidden from advocating for or assisting a candidate. One
commenter specifically argued that the actions of corporations and labor organizations should
be more strictly regulated than the activities of individuals.

In contrast, one commenter asserted that the Commission should mirror the volunteer
exemption that applies to individuals for corporations, and rule that most corporate political
speech on the Internet is not “something of vaiue” that can be considered a contribution
sutject to regulation under the FECA.,

Two commenters went further, argung that section 441b does not apply to corporate
and labor organization communications on the Intemet. These commenters assert that section
441b only prohibits corporations and labor organizations from making contributions of
“anything of v‘a]ue" in conmection with a federal election. Thus, in their view, section 441b

only prohibits communications entailing a measurable monetary sum, These commenters

M



claimed that Internet communications generally do 1ot involve substantial costs.
Consequently, they reasoned, section 441b does not apply to Intermnet communications. These
two comumenters also urged the Commission to consider the requirernents of the FECA
satisfied if express advocacy on a labor organization web site includes the proper disclaimar.

Some of the cornments submitted regarding hyperlinks on individual web sites were
also relevant to hyperlinks on web sites operated by corporations and labor organizations.
Th.rty commenters argued that hyperlinks are merely pointers that present an option for a
viewer, but do not add value to a site or advocate the contents of the target site, Nineteen
coramenters suggested that hyperlink restrictions could reduce the value of the entire Internet.
Eighteen commenters took the position that regulation is unnecessary because hyperlinks cost
next to nothing to create. Ten commenters opposed hyperlink regulations because they
believe hyperlink regulations would be difficuit to enforce. Several commenters
recommended that a hyperlink be treated as a contribution only in specific circumstances,
such as when it is presented in a fraudulent or misleading manner or when it is provided
witaout charge when a charge would normally be assessed for similar services.

Other commenters urged the Commission to treat hyperlinks like foomotes, endnotes,
numbers in 2 phone book, maps or signs offering directions to campaign headquarters,
providing a friend or caller with a phone number, or the mere provision of information or a
path to information, much like providing someone with 2 telephone number or an address.
These commenters argued that links should niot be treated as an implied endorsement,
because the user must take proactive steps to pursue further information. Two commenters
characterized hyperlinks as the backbone of the web, and argued that treating them as

coniributions or something of value will discourage web site operators from linking to
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official candidate sites. Another commenter characterized hyperlinks as part of the Internet
mifrastructure.

Other commenters expressed similar views. One commenter asserted that the mere
establishment of hyperlinks, even if coordinated, should not be regulated. Another
commenter argued that if a hyperlink is placed on a site without any attempt to distingnish
candidates or their political affiliation, the link should be treated as nonpartisan voter drive
activity under section 431(9)(B)(ii) of the FECA, regardiess of the type of web site on which
it is posted. A third commenter took the position that a link cannot be treated as a
contribution or expenditure because it does not contain substantive content. The commenter
argued that hyperlinks may facilitate access to communication that contains express
advocacy, but they cannot themnselves be a communication containing express advocacy.

Orte comumenter said the standard of “usually charged for” cited in AD 1999-17 js
inadequate, because some web sites have both paid and unpaid links. This commenter urged
the Commission to specificatly state that hyperlinks are not “something of value,” and only
treat a link as a contribution when (1) the web site routinely charges for similar links, (2) the
web site has provided the particular links in a partisan manner, and {3) the text of or content
around the link contains express advocacy. Another commesnter urged the Commission to
use categories to apply the “less than usual and normal charge” standard. Under this
approach, a link to a particular candidate’s web sits would not be a contribution to that
candhdate unless the site charges less than it wouid for links to another candidate’s web sites.

Other commenters favored less regulation of hyperlinks. One commenter suggested
that the Ccnuﬁ"ission establish a presumption that a hyperlink is not a contribution absent

facts to the contrary. Under this approach, if a web site provided a link for which it would
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normally charge a fee, the Commission would treat this as one factor tending to rebut the
presumption that the link is not a contribution. Another commenter took a more absolute
position, saying that there is no definitive way to determine the value of a hyperlink.
Consequently, this commenter believes, they should not be regulated on any type of web
sites.

c. Proposed 11 CFR 117.2

The Commission is proposing to add provisions to the regulations that would address
the placement of hyperlinks on corporate and labor organization web sites. New section
117.2 would state that the establishment and maintenance of a hyperlink from the web site of
& corporation or labor organization to the web site of a candidate or party committee for no
charge or for a nominal charge would not be a contribution or expenditure, even if the
corporation or labor organization selectively provides hyperlinks to one or more candidate(s),
political commuttee(s), or political parties without providing hyperlinks to any opposing
candidate(s), political committee(s) or political parties.

However, three conditions must be met in order for the hyperlink to be exempt from
the contribution and expenditure definitions, First, the hypertink will only be exempt if the
corporation or iabor organization does not charge or charges only a nominal amount for
providing hyperlinks to other organizations. Second, the hyperlink may not be a coordinated
general public political communication under section 100.23 of the Commission’s rules,
Finzlly, if the hyperlink is anchored to an image or graphic material, that material may not
expressly advocate under section 100.22. Similarly, the text surrounchng the hyperlink on the
corporation anIabur organization’s web site may not expressly advocate. However, if the

hyperlink is anchored to the text of the URL of a candidate or patty committee’s web site, the
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tzxt of the URL is not subject to the express advocacy fimitation. Thus, even if the text of the
URL itself expressly advocates, the hyperlink would be exempt, so long as the other
conditions are met. The Commission invites comments on proposed section 117.2.

3. Press Releases Announcing Candidate Endorsements

a The Notice of Inquiry

Under section 114.4(c} of the current regulations, corporations and labor
organizations may distribute certain candidate-related and election-related materials to the
general public without violating section 441b of the FECA. Under paragraph (c)(6) of
section 114.4, a corporation or labor organization may endorse a candidate, and may also
publicly announce the endorsement and state the reasons therefore through a press release and
press conference, so long as disbursements for the press release and press conference are de
minimis. The corporation or labor organization's disbursements will be considered de

minimis if the press release and notice of the press conference are distributed only to the

representatives of the news media that the corporation or labor erganization cystomarily
contacts when issning nonpolitical press releases or holding press conferences for other
purposes. 11 CFR 114.4(c){(6).

In AQ 1997-16, the Commission applied this exception o a corporate endorsement
posted on the corporation’s web site. The Commission concluded that communication of the
endorsement via the web site would, in effect, be communication with the general public, and
thus would be a prohibited corporate expenditure under 2 1.5.C. § 4415(b)(2)(A) and
11 CFR 114.4. However, the Commission said that an endorsement could be posted on a

corporation or labor organization’s web site if access to the endorsement were limited to the
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restricted class using a password or similar method, or if the corporation or labor
organization’s separate segregated fund paid the costs of posting the endorsement.

The NOI sought comments on whether a corporation or labor organization that
routinely posts press releases on the Internet should be allowed to post a press release
announcing a candidate endorsement on a portion of its site that is accessible to the general
public, or should be required to limit access to members of the restricted class.

B. Comments

Several commenters addressed the subject of endorsements on corporate and labor
orgenization web sites. One commenter argued that corporations that routinely post press
releases on their own web sites should be allowed to post endorsements. Another commenter
look the position that posting a press release should be allowed provided the press release is
used in a similar way to any other press release. This commenter reasoned that if other press
releases are generally available to the public, endorsement press releases should also be
accessible to the general public. Another commenter suggested that corporations and labor
organizations should be allowed to post candidate endorsement press releases on their web
sites so long as they make no special effort to direct web wraffic to the endorsement portion of
their sites. This commenter also urged the Corynission to supersede AQ 1997-16.

In contrast, twe commenters suggested that corporations and labor organizations be
required to place endorsement press releases in a discrete “media only” area of their web sites
designated solely for media communications. These commenters said this area could be a
deep link page, to limit exposure. However, under these circumstances, the commenters

argued, corpordtions and labor organizations should be allowed to place candidate
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endorsements on their web sites, since this reflects the way they communicate with the news
media in the Internet age.

c, Proposed 1] CFR 117.3

The Commission proposes to add section 117.3 to new Part 117 to address the issne
of endorsements on corporate and lahor organization web sites. Proposed section 117.3
would state that, for the purposes of the provisions governing endorsements in section
114.4{c)(6) of the current regulations, a corporation or labor organization may make a press
release announcing a candidate endorsement available to the general public on its web site,
provided that four conditions are met: {1) The corporation or labor organization ordinarily
makes press releases available to the general public on its web site; (2) The press releass is
limited to an announcement of the corporation or labor organization’s endorsement or
pending endorsement and a statement of the reasons therefore; (3) The press release is made
available in the same manner as other press releases made available on the web site; and {(4)
The costs of making the press release available on the web site are de minimis,

This provision would enable a corporation or labor organization to post a press
release announcing a candidate endorsement on its web site without limiting access to the
press release to its restricted class. Thus, section 117.3 would partially supersede AQ 1997-
16. However, the corporation or labor organization would be required to limit the press
release 1o an announcement of the corporation or labor organization’s endorsement and a
stalement of the reasons for the endorsement. Section 117.3 would not allow the corporation
or labor organization to post express advocacy materials such as banner advertisements for a

candidate on ity web site. The Commission invites comments on this propesal.
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Certification of No Effect Pursuant to 5 U.S.C. 605(b) (Regulatory Flexibility Act)

I certify that the attached proposed rules, if promulgated, would not have a sipmificant
SCOTIOMIC impact on a substantial number of smalt entities. The basis of this certification is
that the proposed rules are permissive in nature, in that they allow individuals, corporations
and labor organizations to engage in activity that might otherwise be limited or prohibited
under the FECA. Therefore, the rules would impose no economic burdens on these entities.
List of Subjects
11 CFR 100
Elections.

11 CFR 114
Business and Industry, Elections, Laber.
1R 11V

Elections, Intemnet.
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For the reasons set forth in the preamble, the Federal Election Commission proposes
tc- amend Subchapter A of Chapter L of Title 11 of the Code of Federa] Re ations as
fellows:

PART 100--8COPE AND DEFINITIONS (2 U.S.C. 431)
L. The authority citation for Part 100 would continue 1o read as follows:

Authority: 2 U.8.C. 431, 434(a)(11), 438(a)(8).

2. Section 100.7 would be amended by adding a new sentence at the end of paragraph
{b)4), to read as follows:

§ 100.7 Contribution (2 U.S.C. 431(8)).

* * * . .

{4y ¥ * - See 11 CFR 117.1 for rules governing an individual’s
use of computer equipment, software, internet services or Internet domain
namey(s) that he or she personally owns to engage in Internet activity in support
of or in opposition to any candidate or any pelitical committee of a political
party.

* * * m *

3. Section 100.8 would be amended by adding a new sentence at the end of paragraph
{b)(5), to read as follows:

§ 110.8 Expenditure (2 U.5.C, 431(9)).

L] L] * # L]

{'b} ] w L ]
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(5) * * * See 11 CFR 117.1 for rules governing an individual’s
use of computer equipment, software, Intemet services or Intemnet domain
name(s) that he or she personally owns to engage in Intemnet activity in support
of or in opposition to any candidate or any political committee of a political
party.

. * . * *
FART 114—CORPORATE AND LABOR ORGANIZATION ACTIVITY
4. The authonity citation for Part 114 would contitiue to read as follows:

Authority: 2 U.S.C. 431(8)(B), 431{9}B), 432, 434(a)(11}, 437d(a)(8), 438(a)(8)

and 441b,

5. Section 114.1 would be amended by adding new paragraph (a){2)(iv), to read as
follows:

§ 114.1 Definitions.

(a] * L L]

{(iv)  The establishment and maintenance of a hyperiink under the

conditions described in section 117.2 of this chapter,;

w & *® L] L

6. Section 114.4 would be amended by adding a new sentence at the end of paragraph

{c}{0)(1}, to read as follows:
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§ 114.4 Disbursements for communications beyond the restricted ctass in connection

with q Federal election,

* * - # »

{i) * - * The press release may be made available
through the corporation’s or labor organization’s web site under the
conditions described i section 117.3 of this chapter,

* * * * *
7. Part 117 would be added to read as follows:
PART 117 -- USE OF THE INTERNET FOR CAMPAIGN ACTIVITY
Sec.
117.1 Individual volunteer activity that is not a contribution or expenditure.
117.2 Hyperlinks from corporation or labor organization web sites.
117.3 Corporate and labor organization endorsements beyond the restricted class in
connection with a federal election,
Authority: 2 U.S5.C. 431(3), 431(9), 437d{a)(8), 438(a)(8) and 441b.
§ 117.1 Individual volunteer activity that is not a contribution or expenditure.
(a)  Contribution. Notwithstanding the provisions of section 100.7(a) of this chapter, no
contribution results where an individual, without receiving compensation, uses computer
equipment, software, Internet services or Internet domain name(s) that he or she perscnally

owns to engagé in Intemet activity for the purpese of influencing any election for Federal
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office, whether or not the individual’s activities are known to or coordinated with any
candidate, authorized commitiee or party committee.
(b)  Expenditure. Notwithstanding the provisions of sections 100.8(a) and 109.1 of this
chapter, no expenditure results where an individual, without receiving compensation, Uses
computer equiptnent, software, Internet services or Internet domain name(s} that he or she
personally owns to engage in Internet activity for the purpose of influencing any election for
Federal office, whether or not the individual’s activities are known to or coordinated with any
candidate, authorized committee or party committee.
§ 117.2 Hyperlinks from corporation or labor organization web sites.
{a) Notwithstanding the provisions of section 114.1{a) of this chapter, the establishment
and maintenance of a hyperlink from the web site of a corporation or labor organization to the
web site of 2 candidate, political committee or party committee for no charge or for a nominal
charge is not a contribution or expenditure, provided that:
{1} The corporation or labor organization does not charge or charges only a
nomimal amount for providing hyperlinks to other organizations;
(2)  The hyperlink is not coordinated general public political communications
under section 100.23 of this chapter; and
(3)  The following materials do not expressly advocate under section 100.22 of
thiz chapter:
(i) The image or graphic material to which the hyperlink is anchored, and
(ii)  The text surrounding the hyperlink on the corporation or labor

organization’s web site, other than the text of a Uniform Resource

Locator to which the Hnk is anchored.
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{t)  The exception in paragraph (a)(1) applies even if the corporation or labor organization
selectively provides hyperlinks to one or more candidate(s), political committee(s), or
political parties without providing hyperlinks to any opposing candidate(s), political
comimittee{s) or political parties.

§ 117.3 Corporate and labor organization endorsements bevond the restricted class in
connection with a federal election.

Feor the purposes of section 114.4(c){6) of this chapter, a corporation or labor
organization may make a press release announcing a candidate endorsement available to the
general public on its web site, provided that:

(a) The corporation or labor organization ordinarily makes press releases available to the
general public on its web site;

(bi  The press release is limited to an announcement of the ¢corporation’s or labor
organization’s endorsement or pending endorsement and a statement of the reasons therefore:
{c}  The press release is made available in the same manner as other press releases made
aviailable on the web site; and

(d) . The costs of making the press release available on the web site are de minimis.

Danny L. McDonald
Chairman
Federal Election Commission

DATED:
BILLING CODE: ©715-01-U
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