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PROCEEDI NGS
(8:10 a. m)

DR. COULTER: (Presiding) Good norning.
My nane is Alan Coulter. 1'ma nenmber of the
President's Commi ssion on Excellence in Special
Education. Welcone to our hearing on the role of the
O fice of Special Education Prograns and its
functions in the inplenentation of special education.

The first thing that | need to say is
that, as you can see to ny imrediate right and your
left, we do have interpretive services available. W
have two interpreters here for people who are deaf.

| am the chair of the task force on the
Office of Special Education Prograns Rol e and
Function, which is one of several task forces of the
President's Commi ssion on Excellence in Special
Education. | want to wel cone you to today's hearing.
The focus of our hearing is the inmplenentation of
speci al education prograns by the O fice of Special
Education Prograns within the U S. Departnment of
Education. That office is comonly call ed OSEP, and

you wi |l probably hear that term a nunber of tines
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t hroughout the day.

OSEP is the federal government's primry
entity for inplenmenting the Individuals with
Disabilities Education Act. W nust make sure that
this office is equipped to respond to the nmany
chal l enges we face. 1In doing so, we can help ensure
that no child is left behind.

Bef ore we begin our hearing, | would |ike
to briefly provide you with background about the
Commi ssion. President Bush established the
Commi ssion | ast October to collect information and to
study issues related to federal, state and | ocal
speci al education program The Commi ssion's goal is
to recomend policies to inprove the educati onal
performance of students with disabilities so that no
child is left behind.

Qur work is not designed to replace the
Congressi onal reauthorization of the Individuals with
Disabilities Education Act. Rather, the report we
produce and issue this sumrer will not only provide
vital input into the reauthorization process but also

into the nati onal debate on how to best educate al
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chi |l dren.

The Commi ssion's exam nation of OSEP is
part of its expansive review of all facets of special
education. Over the past two nonths, the Commi ssion
and its task forces have held hearings in Houston,
Denver, Des Mbines, Los Angeles, Coral Gables, New
York City, Nashville, San Di ego and Washi ngton.

The Comm ssion has al so | ooked at issues
such as teacher quality, accountability, funding cost
ef fectiveness, parental involvenent, identification
of children with Iearning disabilities, research
paperwork, litigation and now federal prograns.

As part of today's hearing, the Conm ssion
will hear a variety of perspectives on the role and
function of OSEP. For exanple, the Conm ssion will
hear how states can partner with the federal
governnment to inmprove special education prograns.

The Commi ssion will also hear whether OSEP is
becomi ng nore effective in its delivery of prograns
and their inplenmentation, whether OSEP is inproving
speci al education through a focus on the consuners

who are famlies of children with disabilities, and
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how federal | eadership can help inprove the
i npl enment ati on of special education prograns.

We will hear presentations from experts
and educators on these topics. W wll also have a
public comrent period this afternoon, and we will
attenmpt to learn all that we can fromall these
sources in order to provide us with val uabl e i nput
that we need in order to devel op our recomendati ons
for the President.

Thank you for your interest in the
Conm ssion. We will now begin today's hearing. |It's
inportant for me to also note that all of today's
hearing is being recorded and transcri bed and becones
a part of the record. So | need to rem nd everyone
t hat when they address the Comm ssion, they need to
speak directly into the m crophone. Hopefully I'm
provi ding a good nodel to start out with, because
it's inportant for us to be sure that all that is
said is recorded and is made a part of the record.

We want to begin today with the testinony
of two witnesses on the topic of State and Federal

Partnerships to I nprove Special Education. Qur first
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speaker is Dr. Alice D. Parker. Dr. Parker is the
Assi stant Superintendent and Director of Speci al
Education for the California Department of Educati on.

Qur second speaker today and the second
menmber of our first panel is Barbara Gantwerk. She
is the Director in New Jersey of the New Jersey
Departnent of Education's O fice of Special Education
Progr amns.

Wel come Dr. Parker and Ms. Gantwerk. Dr.
Par ker ?

DR. PARKER: Thank you. Chairman
Branstad, Comm ssion nenbers, Committee chair nenber,
Dr. Coulter, and Executive Director Jones, | want to
t hank you for the opportunity to speak today.

As Dr. Coulter introduced nme, | amAlice
Parker and |I'm an Assistant Superintendent of Public
I nstruction and the State Director of Speci al
Education for California. |I'mvery pleased that we
have this opportunity to share sone of our successes
and sone of our challenges as we seek to provide
services to children with disabilities and their

fam i es.
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| ' ve been asked here today to tal k about
our experiences in California with the Ofice of
Speci al Education Prograns, OSEP, and to offer any
suggestions we in California may have to inprove how
we and they all work together so that children with
disabilities and their famlies have the benefit of
the best that we all have to offer.

Specifically, | want to share with you our
experiences with nonitoring and conmuni cati on about
conpliance issues, including the effectiveness of
speci al education conditions and special conditions
applied to California. And | want to make
recommendat i ons about changes that we need to clarify
expectations, provide technical assistance and
achi eve results.

Let ne share up front that because of the
special conditions placed on California's |DEA
grants, we've had a very close working relationship
with OSEP and OSEP staff over the |ast couple of
years. | find their staff to be commtted,
prof essional and caring. | think that their

know edge of | DEA requirenments and their personal

10
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integrity is beyond reproach. Any suggestions that |
make that my staff have made, we are making with a
clear intention to focus on the organi zati on and not
on any of the individuals in that organization.

That said, | think a bit of levity n ght
hel p you understand the context in which we've been
working in California. Now there are some folks on
the HlIl there, if you can't see them and two
cowboys, and there's soneone in the mddle that seens
to have arrows through them And it says, now stay
calm Let's hear what they said to Alice. And
sonetimes after their visits, it was the guillotine
and whet her | wanted paper or plastic. And this one
is for Alan from Bernie, one of ny staff people,
because Dr. Coulter has provided technical assistance
in California, and we deeply appreciate it.

Then | said to Alan, you know, as |ong as
we' re under siege, one of us ought to noon these cats
and dogs. And finally, this is pretty nmuch how we
feel in California over the |ast several years.

We're sort of in the belly of the snake, and we're

not sure which way we want to conme out.

11
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So let ne tell you a bit about nyself. |
cane to the California Departnent of Education from
the San Mateo Foster City Elenmentary School District
in Novenber 1997. At that tinme, California had nore
than 1,100 school districts. W were serving 640, 000
students with disabilities. W used a nonitoring
system that was based on procedural conpliance. W
had a decreasi ng nunmber of staff, only 16 doi ng on-
site monitoring in California, and we had no data to
answer the question how effective is speci al
education in California?

Wth the advent of IDEA 97, it was very
cl ear we needed to have a major shift in direction
froma systemthat focused solely on the procedural
el ements of IDEA to a systemthat placed enphasis on
access to and progress in the general education
curriculum M staff used to roll their eyes when
|'d tal k about putting the E back into | DEA. They
don't roll their eyes anynore. W are about outcone.

We instituted a number of changes. First
-- I"mgoing to back. First we convened a group of

st akehol ders, and we established clear goals and
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i ndi cat ors.

Next, we took stock of the data we already
had on hand to identify districts nost in need of our
attention and assistance. Then we reengi neered the
nmet hods we were enploying to work with districts to
assess their conpliance with procedural guarantees,
to assess success in reaching statew de goals, and to
provi de gui dance, training and technical assistance.

Lastly, we inplenented a new quality
assurance process, a process we believe that was data
informed, that integrated all of our nonitoring
efforts under one unbrella, including |ocal policy
and procedure review, conplaints, due process,
nonitoring reviews, review of student |evel and
district data. And we focused our technical
assi stance and enforcenment areas based on that
anal ysi s.

In this process we gave particul ar
attention to our on-site nonitoring and technical
assi stance. One thing that had becone clear to us
was that the old way of doing business was not

working. It seens kind of silly to say this out

13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

| oud, but if you want other people to pay attention
to outconmes for children with disabilities, then you
as a state agency and as the federal governnment have
to pay attention to outconmes for children with
disabilities. And we found that we were only paying
attention to procedural guarantees.

Qur analysis of IDEA 97 and the Rally
decision, for that matter, was that it called for a
nore bal anced approach to ensuring both procedural
guar ant ees and educational benefits for children.

In addition to the types of on-site and
sel f-review processes that nost states use, we
instituted a pilot project to focus on those
di stricts whose key performance indicators were the
| owest 15 percent of districts of simlar size and
type. And in this process, which also included a
review and correction and procedural guarantees,
district teans, including both regular and speci al
education staff and parents, went through a process
to exam ne their data, explore their practices and
i npl ement changes focused on priority perfornmance

ar eas.

14
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Through our state inprovenent grant and
t he generosity of the Schwab Foundation -- and | want
to take a second here to tal k about how i nportant
those two i ssues are. W had funding through a state
i nprovenent grant and Larry Wexler fromthe O fice of
Speci al Education Prograns has been extraordinarily
hel pful in giving us feedback and support through the
i npl ementation of our SIG  Qur Western Regi onal
Resource Center has been exenplary in their support.
They' re funded through the O fice of Speci al
Educati on Prograns, and their technical assistance
has been st unning.

And then you can't ever forget about the
one person who happens to be in this roomand |I'm
gl ad, who has provided technical assistance through
docunments, presentations, training, that we al
jokingly say at the National Association of Speci al
Ed Directors, that there's only three wonen in the
world that you know by their first nane. There's
Cher, there's Madonna, and there's JoLeta. And
wi t hout her support and wonderful technical

assi stance, we all would be in a |ot of trouble. And

15
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so, thanks, JoLeta.

Anyway, through our SIG and the generosity
of the Schwab Foundation, we have al so been
identifying and assenbling districts with exenplary
practices. These two groups, the ones who have the
nost difficulty and the ones who have exenpl ary
practices, have been joined with our SIG dollars
t hrough biennial conferences into a kind of ongoing
techni cal assistance group that has produced
tremendous gains for all of the districts in both
procedural guarantees and educati onal outcone.

We have found that it is critical that al
of the components are aligned: Monitoring, technica
assi stance, training, the state inplenmentation
grants, and that all of the stakehol ders, and
especially our parents, are involved in each aspect
of that which we do and are clear on the alignnent,
and our efforts have resulted in several statew de
i nprovenents.

The nunmber of overdue annual | EP reviews
and three-year reeval uations has declined

dramatically, dropping by 65 and 68 percent
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respectively.

The percent of overdue annual |EP review
and three-year reeval uations has declined
dramatically, dropping by 8.4 and 4.6 percent,
respectively.

The percent of students scoring at or
above the 50th percentile in math has increased
steadily each year for both general ed and speci al
educati on students, and the gap between the two
groups has decreased only one point.

The percent of students scoring at or
above the 50th percentile has increased steadily each
year for both general education and special education
students. The gap between the two groups has
decreased by four points.

And the percent of students receiving
speci al education and educated with their non-

di sabl ed peers, 80 percent or nore of the tinme has
increased steadily. W have set goals and benchmarks
for these areas, and things are inmproving. W still
have a | ong way to go.

Nat i onal data strengthens these findings.
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In the last 10 years, California's special education
popul ati on has grown faster than the nati onal
average, and | have a graphic for you that was

provi ded through the O fice of Special Education
Prograns data review and recently given to data fol k
fromall the states in the United States.

" m showi ng you the seven bi ggest states
in the United States, and | want to say right now
about data that it's really inportant to understand
that Florida, Texas, New York, California, Illinois,
Ohi o and Pennsylvania all have different data field
definitions for each piece of data they provide. So
it's inportant to | ook at data across tinme for each

state to | ook for inprovenent, and the issue of rank

ordering, unless data have common data definition, is

very difficult.

So in the last ten years, we've grown. W

are now one-tenth of the population in the United

States. And as of our December 1 count this year, we

have 660, 242 students in special education in
California

California has reduced the nunber of

18
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students served in separate facilities. W have
really made an effort in the area of LRE, and we've
i ncreased the nunber of students who spend nore tine
in regular classroonms. W need to do a better job.

California has the | argest speci al
educati on casel oads of any of the large states in the
country. Despite the huge class sizes and the
elimnation of differential standards, California has
made dramatic increases in the percent of students
with disabilities graduating with a dipl oma.

And California has reduced the dropout
rate of students with disabilities by al nost one-
third since 1993-94, alnost half of the rate of the
United States as a whol e.

Now you m ght be thinking, she's |ost her
mar bl es, she's off the topic. She's only tooting her
own horn, but here's the point. 1In order for OSEP to
conplete the change in its focus and oversi ght
approach to a nore result-based focus, it my have
to, as ny friend Bill East has put it, just get on
with it, and let some of the old stuff go.

Let ne be nore specific. | have a chart
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for you all to take a look at at a later tine, but
you will see that the chart, which was prepared by
one of ny staff menbers, depicts general supervision
events over the |last several years. And you can see
that it is rich, and this is an intended pun, with

t he Whitewater of change.

As you can al so see, we have been worKki ng
on corrective action plans for many years, as far
back as 1992. We have had special conditions on our
Part B grants for the last three years. W've had a
state inplenmentation grant since 1999. Staff of OSEP
have spent a week or so in our offices and in | ocal
school districts throughout our state one to three
times per year for the |last four years.

And we have prepared two to four reports
of substantial |length on our activities and the
activities of 10 to 25 school districts each year.

Now t he special conditions are very
difficult to understand, and OSEP' s involvenent in
California has been met with m xed revi ews.
Interaction with OSEP staff, OSEP techni cal

assi stance materials, as | have said, and OSEP-
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sponsored techni cal assistance events have been
| auded. People |ove that work.

The overall result of their efforts,
however, are seen as focusing our attention back on
t he nonsubstantial procedural details of conpliance
and not a bal ance of procedural guarantees and
educational results. In thinking about this, | think
there are several things that have contributed to
this. And I'd like to tell you a bit about what we
think may be happening. We wonder if we're nmaking an
i npact. And we wonder if we're going to be allowed
to think outside the box. Sonetimes it's not a good
i dea.

So here are ny recomendations. There
needs to be enphasis on procedural details. |I'm
going to skip through, because |I'mgoing to run out
of time, folks. W need to decrease procedural --
let me start here. Overall recomendati ons to you:

Pl ease clarify the purposes of |DEA.
Clarify that the overall purposes of |IDEA are both
protection of rights and inproving outcones. Right

now t he statute, because of the regulatory process
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and how it's being interpreted, is alnost entirely
focused on procedure. W need to increase enphasis
on educational issues and access to effective

i nstruction.

OSEP needs to increase their enphasis and
know edge on pedagogy and research-based
instructional practices. The staff at OSEP, nmany of
whom are special educators, really do need to
under st and what are the practices that affect change
in classroons. What are the scientifically-based
research practices that we need to be enphasizing for
school districts and states around the United States
so that children's educational benefit continues to
i nprove.

So we need people who are know edgeabl e in
pedagogy and what we can do as educators to inprove
out cones.

OSEP needs to disengage the O fice of
General Counsel fromthe process so that educators
can talk to educators. Mich of our speci al
conditions are legalese. And just a bit of levity

there, the saints are tal king about how | used to do
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it nmyself, but now | have ny |awers handle it. W
need to have educators talking to educators and
parents and staff people who are serving children
with disabilities.

We need to decrease procedural
prescription. The procedural prescription that talks
about tinelines have the same wei ght and val ue as
i nprovi ng outcones, we need to | ook at what our
bal ance is, what are our goals, what are the
benchmar ks of what is acceptable and nove to that.

We need to increase the focus on ensuring
t hat parents receive notice of substantial and
substantive action so that they know what's going to
happen when they conme to nmeetings, whether it's a new
| EP, whether it's a placenment issue, whether it's
eligibility and that they have the right of refusal.
They need to know that the have a right to
participate in those decisions and to disagree with
sonet hi ng substantive in the action, and they need to
know how and be able to act on their rights.

However, a 17-page procedural rights

docurment takes forever to explain, and it's a very
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difficult issue. And | know because |'ve read
testinony from ot her people, you have heard this
story before.

We need to reconceptualize data collection
and analysis. In order to support increased enphasis
on outcones, data collection needs to focus |ess on
standardi zed testing fromstates for the purposes of
cross-state conpari sons because we have different
standards. We need to have national ideas of where
you want the states to nove and neasure for that. W
need to focus nore on naeking data useful to states,
and states need to do it, conversely, making it
useful for districts in guiding and assessing the
ef fectiveness of their own inprovenent efforts.

We need to ensure that all children are
included in the accountability system W need to
require that state general education data systens
ensure that the entire popul ation of students served
in special ed can be identified for purposes of
accountability and governance. And we need to
acknow edge that sone children have very different

| earni ng needs and different ways are needed to
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assess them

We need to support OSEP to get on with
their results-oriented oversight process and
research-informed technical assistance. |f rights
protection is sinplified and we're | ooking at nore
substantial issues, OSEP will have nore opportunity
to work on outcones, and the outcomes focus should be
on ensuring that states use information on every
child to guide and eval uate the effectiveness.

We need to support themin nodeling
i nt eragency collaboration, and this is so inportant,
distributing funds in a nore effective fashion. All
states need i nprovenent grants. There needs to be
goals for those, but the dollars need to flow and
conpetitive nature of funding is very difficult for
st at es.

We need to support states to have
sufficient resource capacity to undertake the
governance job that is expected of them States
| ack, in many cases, that ability. And we have to
assign a realistic |level of nobney to the state for

adm nistration and then allow it sone discretion in
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how systens are set up. And in California, it can be
a chal |l enge.

We have to renenmber, folks, that we're
here for children. And | want to tell you that |
think we've created a | ot nore chaos than we shoul d
have, and it was not necessarily our intention or the
fact that we have not clarified what we need to do,
but we cannot forget the essence of why we're here.
Children, in particular children with disabilities
and their famlies, and inproving their opportunities
inlife.

Thank you again for this opportunity.

DR. COULTER: Thank you, Dr. Parker. Dr.
Gant wer k?

MS. GANTWERK: Good norning. | want to
t hank the Comm ssion nenmbers very nmuch for inviting
nme to participate today. | was asked to address the
state and federal partnerships in special education
strengths as well as the opportunities for
i nprovenment .

Additionally, my e-mail did say that |

coul d provide suggestions for inmprovenent in the |DEA
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itself. Actually, |I think they're connected, but I
appreci ate the opportunity to provide sone of ny
i npressi ons, even though | don't think I have all the
answers to the difficult tasks that you are facing.

Just to tell you a little bit about ne,
|'ve been the Director of Special Education in New
Jersey for nore than seven years now and have worked
in the Department of Education and Special Education
for 23 years. | do know what it's like to work in a
| arge governnent agency and the constraints and the
difficulties therein.

From ny experience, the partnership
bet ween the O fice of Special Education, OSEP, and ny
of fice, NJOSEP, as we refer to ourselves, has changed
pretty dramatically over the past few years, perhaps
three or four years. And since that tinme, | would
say it has been outstanding in a very different way.
Previously, | would have called it adversarial and
nonproductive. | would not call it that at all. |
think it's quite collaborative and quite productive.

| find the people | work with, and this

feels to ne a little |ike the Acadenmy Awards where
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' mgoing to say JoLeta Reynolds and Lois Tayl or and
Merrill Taylor and Ruth Ryder and Larry Wexler and
Larry Ringer, just a few of the people that | have
wor ked with, have all been extrenely supportive and
focused on assisting us in any way that they can, and
| stress any way that they can.

There is a coll aborative rel ationshi p.
It's not a gotcha relationship, even though they get
us. And | do believe that they're on our side and
that in fact we're on the sane side and that's what
it's supposed to be. W' re all supposed to be on the
sane side.

Now nmuch of this change is due to the new
but ever-changing nonitoring system known as the
Conti nuous | nprovenent Monitoring Process. | wll
admt that when ny staff and | first were notified
that we were to be included in the nmonitoring process
and attended a neeting, we had a slightly |less than
joyous reaction. The Continuous |nprovenent nodel
was presented with many circles. W saw | ots of
circles and continuous arrows, and some people were

conparing it to the Circle of Life. Qur table
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conpared it to the Weel of M sfortune.

But | have to say, we were wong. We were
wrong. The process was indeed a very good one. It
all owed for state flexibility and has |l ed to nany
changes in our state. W allowed it to do that
because of the intense work that we put into it, but
t he process was a good one. |t has nobved sonewhat
away fromthe conpliance nodel to nore of a program
i nprovenent nodel, not entirely but certainly it has
noved in that direction, and it is certainly hel ped
us to focus our efforts on specific areas, organize
our resources, enlist departnment support, which we
have definitely had. W' ve reorgani zed and
restructured to neet our needs.

And anot her very positive aspect was the
devel opnent through the process of successful and
col | aborative partnership with the critical
st akehol ders in our state.

Now because the nodel was such a good one
for us, not an easy one, but a good one, we
conpletely revised our own oversi ght system and

nonitoring systemto replicate that nodel. W
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included all of the concepts of district self-
assessnent, steering comm ttees, focus groups, and we
encourage themto do what we did on their steering
conm ttees, which was to include anyone who had sued
you at least three tines. And we had |ots of
menmbers, and it made a difference. On-site visits,
dat abase deci si onmaki ng and i nprovenent pl anni ng.

And it is inmportant to note that we've
received a great deal of positive response fromthe
districts that have participated in this new
nonitoring process at the state level. W've
conpleted it now -- well, actually, we're
i nplementing it nowin 276 of the 680 districts that
we have in the tiny state of New Jersey, 60 of those
bei ng charter schools, and those charter schools are
LEAs in our state. And it is not that the process
was easy, and that's why districts liked it, all of
the districts had nonconpliance. But the process |ed
to inprovenent in a manner that was assunmed to be
very positive, and we believe it.

The devel opnment of our state inprovenent

pl an for personnel devel opnment was the basis for our
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state i nprovenent grant. And this, along with the
provi sion of the data enhancenent grant, are very
positive ways to support the state's effort in a very
coordi nat ed approach. Additionally, the capacity-
bui | di ng funds enabled us to target specific problens
in specific districts.

The RRC network is another way that the
federal governnment provides us with support. Years
ago we received a transition grant which has led to
system c change at the state level. Now it has not
been easy. Difficult issues were raised. There were
problens. There still are problens. W don't deny
that. W are looking to continue to inprove. W had
conditions placed on our grant as well. Those
conditions were renoved, and | think the results of
all of our efforts have been in the best interests of
children, that it has nade a difference.

So | believe that the new direction that
has been taken is very positive and it has served us
well and that we are in fact true partners.

| also believe that if -- well, | hope --

that if you talk to sone of the other constituencies
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in our state who have worked with us on the process,
that they too would agree that the nodel has led to
significant changes in the relationships and in the
results.

Now not hing's ever perfect, so there's
al ways room for inprovenent,a nd | want to tal k about
sone of the areas for inprovenment. And | think one
of the areas for inprovenent, and certainly Alice has
tal ked about this, is the lawitself that we're al
trying to inplenent. The partnerships are affected
by the | aw, obviously. The highly procedural nature
of the law and the regul ations affects the way OSEP
relates to the states in many different ways. This
is a great |aw.

We all agree with the goals of this |aw
One of the inportant goals is collaboration between
fam lies and schools, state and district, state and
federal office, and this collaboration |I believe is
sonewhat underm ned by the incredible conplexity,
specificity and prescriptiveness of the law. And
i nstead, sonetimes adversarial relationships are

creat ed.
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Many aspects of this |aw are very
difficult to understand. And if this is so for
districts with attorneys and OSEP with the O fice of
General Counsel, it is even nore so for parents
trying to native the system It is difficult for any
district or state to be in conplete conpliance,
because there are nmany opportunities to slip up.

Clearly it's a litigious issue. Wile we
are very proud in New Jersey that our nediation
system which has been in place for nmany years, is
very successful, the entire process creates a fear of
litigation. Too frequently, districts start froma
cal cul ation of what it will cost to win, and like
everywhere else in the I egal world today, people give
inif it's going to cost nmore to win.

There often exists a lack of trust, and

that is in fact contrary to the intention of the | aw

and is not in the best interest of children. It is
so compl ex that we have many questions. | certainly
know | do. | call all the time. Discipline is a
prime exanple. It is so conplicated that any

guestion requires a review by general counsel, and as

33



10

11

12

13

14

15

16

17

18

19

20

21

22

23

aresult, it takes the departnent nonths to answer
guestions that in the states we nmust answer ri ght
away since district cannot wait.

| rmust say | find it sad that districts
and parents nust so often consult their attorneys and
advocat es when maki ng educati onal decisions. |
bel i eve and hope that as an exanple, the discipline
section could be sinpler while maintaining inmportant
principles that schools should be safe for all.

St udents shoul d not be punished for their disability.
Beyond ten days, you get services. The major focus
shoul d be on identifying and providing the
appropriate programrather than a manifestation
determ nation. MWhether it is or it isn't a

mani festation, the key issue is what is the right
program for this child?

Sonetines the interpretations by the
general counsel are such that they don't nake sound
educati onal policy and have consi derabl e uni ntended
consequence. An exanple of this for us was that the
OGC determ ned that the | aw does not allow a district

to use nediation or due process to overturn a
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parent's refusal to consent to initial services. W
di sagreed strongly. But since the receipt of our
funds was dependent on changi ng our rules, we changed
them This was not in the best interest of our
students, and | believe it was contrary to the intent
of I DEA and that some students could in fact be

deni ed services without recourse on the part of the

di stricts.

The districts really need to be able to
advocate for the child as well. W then asked if the
child is still to be considered a child with a

disability for discipline purposes after the parent
refuses services. | have been waiting seven nonths
for an answer. Qur office has provided an answer to
the districts, but we've told themthe caveat that we
are still awaiting the real response.

The IEP is too long. W need |EPs. But
currently, they have become | ong | egal docunments as
opposed to instructional tools. It is so tine
consum ng that districts all | ook to have sone
conputerized | EP that spits out hundreds of

obj ectives but which are hardly blueprints of
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instruction. | think that in many cases they may be
written but not actually read a whole | ot.

We need to revisit this issue to ensure
that the IEP is designed to be an effective tool for
inform ng instruction.

There is so nmuch formality about the | aw
that it even addresses when staff may talk about a
child and not have it considered a neeting. So now
we have regulations telling us when a neeting is not
a neeting.

" mnot going to go into all of the
recomrendations that | nade for nodifications because
| have to believe that you've heard themall ten
times already and many nore. But | do have copies of
the letter that | sent to Washington with all of
them M point in making themnow is that | believe
that the partnership between OSEP and the states is
related to the conplexity of the law itself.
Additionally, the law is not sufficiently focused on
conpliance -- | mean on outcone, and is nore focused
on conpliance. While it changed in '97 and noved us

forward, we still have an overall focus on conpliance
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in the law, and they and we are inplenmenting that
| aw.

| do want to make certain that | nmention
that |'mvery aware of the difficult task of
bal anci ng rights and protections with flexibility and
sinmplifying the law. This is a difficult task.
al so want to mention that sonetimes the technical
assi stance and gui dance that we receive is a
repetition of the | aw because sonetinmes it's
difficult to interpret.

What we need is nore help and gui dance, as
Alice tal ked about, in inplenmenting inportant
concepts. And |I'Il use the alternate assessnent as
an exanple. This was required, and every state
approached it differently, and we had to just work it
oursel ves hoping that we'd get it right. W're now
required to include these scores in the
accountability system This is good. Across the
country we are all talking about how to do this.

It would be hel pful to have assi stance and
direction as to howto do this in an educationally

appropriate way, and in a way that will be acceptable
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to all the nonitors that are going to come in from

t he various programs and tell us if we've done it
right. We'd like to have that before, understanding
that states will do things differently

This is also an exanple of the need for
OSEP to work with other units and clarify the inpact
of those other laws clearly such as No Child Left
Behi nd on students with disabilities.

The other area |I think that has been
nmentioned is that requests for major pieces of
docunentation fromthe states tend to be works in
progress, and the request may change m dstream The
eligibility documents for the grants took us over a
year to get together, and I think all states were
doing it differently, and I'm not sure any of us did
it right.

So | think it's critical to have clear
directions from OSEP. W all agree that we're trying
to nove in the direction of a focus on results and
| ess on conpliance. W support all of OSEP's efforts
in this and want to continue to nove forward. We

don't vyet have <clarity on what exactly this neans.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

39

As | said, the lawis still nostly focused on
conpl i ance.

So what are the results that will be used
to identify progress? OSEP will need to ensure that
the indicators they use in conparing states to
identify potential problems are in fact based on
conparable data. This is often not the case as each
state has a different assessment system varying
| evel s of difficulty, different graduation
requi renents, graduation rates and dropout rates are
good exanples of information that is collected very
differently across the country.

In closing -- | amclosing now. | wanted
to make sure you knew -- that the partnership is
extrenmely positive and has effected significant
positive change at the state |level. Even the
conditions were useful to us. | realize that
partnerships go two ways, and that we have a great
deal of responsibility to focus on inmproving
instruction and educati onal outcones for students,

Wth great respect for all the work that's

bei ng done in OSEP, ny suggestions for inprovenent in
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t he partnership would be stream ining and sinplifying
the law that we're all working to inplement. Moving
forward with the new nonitoring process to a greater
focus on accountability for results and |l ess on
procedural conpliance. Providing additional guidance
on inmplenmenting i nportant concepts. Ildentifying that
whi ch OSEP has the authority to require and that

whi ch they do not prior to asking for it. And

could not go home wi thout saying giving us additional
dollars to support the increased adni nistrative
activities at the state level, and of course

addi tional funds to support the costs at the | ocal

| evel .

Partnerships really do well when you give
extra nmoney. And | want to thank you again for
inviting me and giving ne this opportunity.

DR. COULTER: And the Comm ssion would
like to thank you both for your formal testinony.
We'd i ke to now nove to the portion of our agenda
where Commi ssioners ask questions, and | want to
enphasi ze that for us, we find not only your fornmal

testinony very helpful but also answers to questions.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

It helps us clarify issues.

However, we have, just |ike you have
limted tine, we also have limted time. So
Conmm ssi oners, we've allocated roughly five m nutes
per Conm ssioner for questions and answers. So
Conm ssi oner Fletcher, would you like to begin?

DR. FLETCHER: 1'd like to follow up on
sone of the issues that involve the issues of
alternate exans in the accountability system because
| heard both of you testify that inclusion of
children with disabilities is very inportant froma
general view but has also been very inportant in both
your states.

And | heard very clearly that New Jersey
has an alternate assessnent?

MS. GANTWERK:  Yes.

DR. FLETCHER: 1Is the state exam state
accountability exam a criterion reference test?

MS. GANTWERK: It's a performance-based
portfolio assessnment based on our state for
curriculum content standards designed individually

for each child.
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DR. FLETCHER: | see. Sorry | asked.

VWhat's the alternate assessnment ?

MS. GANTWERK: That is the alternate.

DR. FLETCHER: I'msorry. What | was

asking is, I"'mtrying to understand the rel ationship

bet ween the alternate assessment and what woul d

happen with a child who didn't have a disability.

MS. GANTWERK: On. We have state tests

that test the state standards and the standards -- we

have graduation test,

a required graduation test. W

have fourth and eighth grade tests.

DR. FLETCHER: Criterion reference tied to

state standards?

MS. GANTWERK: Tied to the state

st andar ds. And the state standards are the basis for

the alternate assessnment as well, but there are

different indicators since the students who are

taking the alternate assessnent cannot in a sense

enter the | evel of the state test.

DR. FLETCHER: Right. But you said it's a

portfolio assessnent.

assessnent ?

So it's not a formal
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MS. GANTWERK: It's not a paper and pencil
test at all. Right.

DR. FLETCHER: So how do you explain to
OSEP the relationship of the alternate assessnent and
the state assessnent?

MS. GANTWERK: Well, they're based on the
sanme standards, so it's connected to the standards
t hat everyone is addressing. However, the indicators
of levels of performance are different. They are
essentially lower. The state test started at a third
grade level. These are students who are not
participating in the sane academ c | evel of
instruction. So we explain it to them

DR. FLETCHER: But if we don't have the
sane expectations for children with disabilities, how
can you possibly tal k about whether children with
disabilities are neeting the same -- have the same
sorts of expectations as children who don't have
disabilities ?

MS. GANTWERK: We have the sane
expectations for all children, but not all children

can participate in the state assessnents at the |evel
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they are given. And so by the very nature that
they're not participating in those, it's different,
and we were required to inplenent the tests because
there are some kids that are not going to be able to
participate. So we have a different |evel.

We have not yet -- we were only
i nplementing it this year for the first time, and now
we are determ ning how we will put those scores into
t he accountability system Mbst states -- nany
stat es have not yet put those scores into the
accountability system

DR. FLETCHER: | wi sh you | uck.

MS. GANTWERK: Yes, we need it.

DR. FLETCHER: Dr. Parker, | had the same
question for you. | know what California does for
state accountability. How do children with
disabilities participate?

DR. PARKER: children with disabilities
are participating in the STAR assessnent, which is
the state assessnent grades second through 11. And
they participated in the KC, the California High

School Exit Exam |l ast year and this year with
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acconmmodati ons and nodifications that are on their
| EPs or their 504 plans.

Additionally, we just let a contract
yesterday to ETS to take over our state assessnment as
wel |l as the devel opnment of an alternate assessnent
that is indeed aligned to our accountability
assessnent. So that we're | ooking at at |east 95
percent as is in NCLB, but we really hope that we're
not going to |l eave 5 percent of kids out.

DR. FLETCHER: Now I'Ill ask the relevant
guestion that | was really curious about, and that
is, at least in New Jersey, you tal ked about needi ng
techni cal assistance from OSEP i n designing
assessnents and things of that sort. |'m wondering
if other OSEP programs |ike the National Center for

Educati onal CQutcones, is of any assistance to either

of you?

DR. PARKER: Absol utely.

MS. GANTWERK: | think they've been of
assistance. | just want to say, when | spoke about

our assessnent system we have over 95 percent of our

students with disabilities participating in our
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tradi ti onal assessnent. That needs to be under st ood.

DR. FLETCHER: Oh, okay.
MS. GANTWERK: This is just for a very
smal | group, the one | was tal king about. The

Nati onal Center has been hel pful, but | think

sonetimes what it's been doing is |ooking at what the

ot her states have done and giving us the infornmation

on what is being done. There's a difference.

This is a difficult issue. No one has | ed

t he way.

DR. FLETCHER: Do you get any technical
assi stance from any OSEP program around assessnent
i ssues?

MS. GANTWERK: Yes.

DR. PARKER: We do from NCEO

MS. GANTWERK: We do.

DR. FLETCHER: And even in ternms of things

li ke test design and how to count students with
disabilities and things of that sort?

DR. PARKER: Yes we have.

MS. GANTWERK: Yes. We get information

definitely.
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DR. FLETCHER: So they're pretty useful to

you?

MS. GANTWERK: Yes.

DR. PARKER: | think they're pretty
useful. And we actually have an interloper who

escaped from NCEO who i s an assi stant superintendent
of special ed in California now.

DR. FLETCHER: Thank you.

DR. COULTER: Dr. Pasternack?

DR. PASTERNACK: Good norning, M.
Chai rman. | apol ogi ze for my tardi ness this norning.
My former colleagues, nice to see both of you. |
guess the first question that | have, Dr. Parker, you
nmentioned | believe this is a direct quote, you were
expecting OSEP national ideas on where you want the
states to nmove. So ny first question is, who do you
t hi nk knows best about sone of these issues, the feds
or the states? And what do the feds know best and
what do the states know best? 1'd |ike to ask both
of you a quick response to that.

DR. PARKER: OCkay. M quick response is

that closer to home knows better about your
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i ndi vi dual differences and needs and styl es.
However, you need to know what is sufficient. So a
federal standard of sufficiency of what is
acceptabl e, of where your goals are and clearly is
com ng through NCLB. So, you know that 1'll preach
to the choir about literacy and readi ng and
scientifically based approaches and all of that,

because that's my background as well.

But what's the |evel that people expect us

to aimtoward? What is acceptable, what is
sufficient, and then know that the individua

di fferences are understood best by the states, and
even nore particularly by the districts within the
state, and the differences therein.

MS. GANTWERK: If | understood your
gquestion, | would say that there's a role both close
to home and on a national level. |If you were asking
about identifying great practices and what we should
be doing, | think OSEP has a role in identifying
national | y- based research and gui di ng us, and at the
sane time we at the |local |evel are doing a lot. |

think it's a partnership in that way and that we can
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benefit from what you | earn.

DR. PASTERNACK: Thanks. And that's kind
of the next set of questions that | wanted to get to
is the nature of that partnership and what it shoul d
be.

The next question I'd like to ask both of
you is that what are the nost difficult problens that
you're facing in your states and how has OSEP
specifically hel ped you with those issues?

MS. GANTWERK: Well, there are nany
issues. | would say, first of all, what they've
hel ped us with a ot is the entire oversight system
| mean, it was determned that it wasn't working in
our state, and so they helped us to really set in
pl ace a new system of oversight to be effective with
the district, having so many districts in our state -
- | mean, California has even nore -- was a difficult
i Ssue.

So | think the oversight system how we
nove forward in |ooking at results is a critical
problem and | think we're going to need nore help in

sayi ng what are we | ooking at, what are the data that
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we're going to be conparing, and how can we gat her
that in a nationally conparable way?

Certainly I think giving us the
di ssem nation of good practices in different prograns
clearing including kids in regular classroons and
different areas, | think that's been effective as
well. Qur problems now | think do have to do with
mat ching No Child Left Behind, how we're going to
deal with the new accountability system how we're
going to include the alternate assessment into the
accountability system Are we going to have to have
al ternate assessnments for third through eighth grade
now that we're going to test in every grade?

So sonme of those are issues that | think
we need gui dance in.

DR. PARKER: Simlar areas. The areas of
where are things going really well that have a
bal ance bet ween procedural guarantee and outcone.
Point us to places where it's really working and it's
really happening. That's a critical need, and at
times it's been very helpful to have the research to

practice people attend neetings with their coll eagues
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from MSIP so that both sides of OSEP are working

toget her really.

51

When t hat happens, that's when you get the

best support and information. The technical
assi stance that's provided through the regional
resource centers and through your office. | don't
know i f you heard ny comment about JolLeta, but the
staff devel opnent activities are really wonderful,
wonderful activities. W really need to get clarity,
t hough, about what are the expectations wthout
t hi ngs changing in mdstream what's the reasonable
anount of data, and we need to understand our
timelines.

We get tinelines that we have to turn
around so quickly and then we don't hear back for a
long tinme. And by the time we get a response back,
it's not one that we can use to informour practice
and to understand that if there are issues that show
up in the general data, that it's not sonething
that's specific in each school district or in each
school house in our state.

DR. PASTERNACK: | know tinme is

short.
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l'"mgoing to try to get to a couple of other quick
guestions. One difficult question, and | know both
of you, and | know I'Il get an honest answer. Do you
think the expertise exists within OSEP to be able to
provi de you the kind of technical assistance that
you're saying you need, particularly in light of HR-1
and No Child Left Behind?

DR. PARKER: | don't think so, Bob. Just
like I would tell you the sane thing about my staff.
| drive ny staff crazy because | tell themif you' ve
been in this office for nore than six weeks and you
haven't been out in the field practicing, you' re not
an expert anynore. Figure that out and figure out
where you go to get the expert help. And I think
that's happened with OSEP staff as well

MS. GANTWERK: | would say the answer is
yes, because the expertise is not that you have to
know everything. No one knows everything. The
expertise is that you know where to go to find the
peopl e who can be hel pful and negotiate themto be
working with us as states. | don't think there could

be an organi zation that had people who knew t he
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answers to everything. |It's people who know how to
get them And | think they do.

DR. PASTERNACK: M. Chairman, if you'l
permt nme just a couple of quick yes/no questions.

DR. COULTER: Qui ck.

DR. PASTERNACK: | don't want to take Dr.
Sontag's time for sure. The special conditions that
your state's been under. Helped or not hel ped? |
guess | should be nore specific with the question.

Hel ped i nprove services and results for students with
disabilities and famlies in your state, yes or no?

DR. PARKER: Yes and no.

DR. PASTERNACK: Yes and no, huh?

DR. PARKER: Yes and no. The fact that it
hel ped nme make a systens change effort nove nore
rapidly than it would have otherw se, yes. But we
woul d have gotten there in a |onger anount of tine.
So the timeframe hel ped ne, yes.

DR. PASTERNACK: Okay. Thanks.

MS. GANTWERK: Yes, it did help us. And
it speeded us into time warp zone to nmake sone of the

changes that we needed to make.
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DR. PASTERNACK: And even though |I've got
a bunch nore, one last quick one. The eligibility
document process that's currently in place, hel pful,
not hel pful ?

DR. PARKER: It's terribly unhel pful.

DR. PASTERNACK: Thank you.

MS. GANTWERK: Well, the eligibility, it
wasn't hel pful |ast year, but now that we got through
it, this year we have very little to do. So | think
once we got through it, it's okay now. | nean, once
we figured it out, we gave in seven boxes of material
and took back eight boxes of material, and now I
t hi nk we understand the system So now | think it's
pretty easy unless we still don't understand it.

DR. COULTER: Comm ssi oner Sontag?

DR. SONTAG  Thank you, M. Chairman. |
have just two general questions. First, both of you
were very conplinmentary of OSEP staff and how t hey
had facilitated your work. Both of you were al so
critical of the Ofice of General Counsel. |'m
interested, were there differences in opinions

bet ween the O fice of Special Education and the
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O fice of General Counsel? And if so, how did you
become aware of those?

DR. PARKER: One of the things that |
woul d say is that the | anguage that cones -- you have
a conversation with the OSEP staff and | tend to
write down everything, so |I've witten down what our
agreenments are when we finish the neeting. And | get
the response, we'll send it to you in witing. And
by the time | get it several nonths hence, therein
you begin to understand that maybe sone attorneys are
doing this if it takes several nonths.

It's this | ong sentence that has a | ot of
words that are hard to define that includes very
difficult information together, that's very different
t han the concept we had when they left. And |
frankly asked, who wrote this, and was told that it
was Office of General Counsel

MS. GANTWERK: |'m not sure exactly what
they think or what their disagreenment is all the
time. | do know when they can't answer and it has to
go to general counsel and | don't agree with the

answer, | know that | don't agree with the general
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counsel. | assune it takes so |long because it's so
conplicated and they don't have the ability to answer
t he questions. | can't speak to their disagreenents
with it, only nmy own.

DR. SONTAG So it appears essentially
you're dealing with two different entities?

MS. GANTWERK: Mm hnm

DR. PARKER: Yeah. You start out but then
it winds up sonepl ace el se.

DR. SONTAG. M second question al so goes
to the issue of the relationship with OSEP and your
experience with nmonitoring. But | need to make a
statement essentially as part of nmy question. 1In the
fall of 1998 | was a university professor at the
Uni versity of Wsconsin. OSEP announced a nonitoring
visit late fall, held what was called a facilitating
neeting or something like that. | had a group of
teachers, graduate students who submtted a pretty
| engthy report on IEP's quality thereof or the
| acking thereof primarily, and later in that year |
noved to the office of Governor Tonmmy Thonmpson as a

policy advisor and kept an eye on the OSEP
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noni t ori ng.

But al nost two years |ater we received a
nonitoring report in the state. Do you find that's
typical? What rationale could be behind such a
tardi ness in a key aspect of |IDEA? In other words,
if the feds are not nonitoring in a tinely manner, is
the | aw going to work?

MS. GANTWERK: | can speak first. | think
it's typical that the reports take a long tine. Qurs
t ook over one year to get back, and by the tinme we
got the report, we had had another nonitoring visit.
So the report was on a visit prior to the one that we
had and had to sort of update with another visit. So
| think that is a problem

The reason for the tardiness | can only
assume that it takes a long tine to get anything
t hrough and that probably it has to -- we al ways
think it goes to the Ofice of General Counsel. You
can see that's where we think things get stuck.
mean, we don't know, but.

DR. PARKER: | would respond simlarly.

We get reports |ater than one can use them  But
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being in a | arge behenmpth bureaucratic situation as
well, it's workload and the amount of staff you have
too. And cranking it out. So | feel for them
because | know how | have to pound on people to get
reports out in a timely manner in California. But
it's not helpful if it comes two years |ater.

DR. SONTAG It was certainly not hel pful
in Wsconsin. By the tinme the report cane out it was
essentially nmush. It didn't focus on | EPs, a nmjor
problemin Wsconsin. Thank you

DR. COULTER: Conm ssioner Takenoto?

MS. TAKEMOTG: Thank you so nuch for your
testinony. 1'd like to follow up on Dr. Sontag's
gquestion. The last round that | participated in in
Virginia, the parent training information centers
were required to participate. Parents were required
to participate. There was a whol e stakehol der group,
and it was a continuous inprovenment nonitoring
process.

We had help fromthe regional resource
center to cone up with a process so that we as a

state did not have to do that ourselves. And our
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report in Virginia, and | don't know how it is in
your state, but our report in Virginia really said
this is what we did, this is what we identified needs
to be done, and this is what we want to do. And |
don't think that we're waiting for blessings from
OSEP to say, okay, now you can go fix it. In fact,
OSEP told us as soon as that report's out, we expect
you to continue to do this. |Is that how things are
working in your state? And | have a | ot of
gquestions. So | need a yes/no and short answer here.

DR. PARKER: |'Il give you a quick one
here. It sort of is working that way in California.
We' ve been | ooking at data and identifying through
our nonitoring process including parents as mngmj or
st akehol ders and all parts of our educati onal
conmuni ty what our areas are of need. And |'ve
talked to ny state contacts and said these are the
three areas that have been bl essed by our stakehol der
groups. We're noving on these.

MS. GANTWERK: For nme, yes. The answer
is, as you said, we did not wait for the report. W

felt that the exit conference gave us a |lot of
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information. W noved right into the inprovenent

pl anni ng, and we began the activities of inprovenent
pl anning. So that's why | say it was the process

t hat was useful to us, not necessarily only the paper
report.

DR. TAKEMOTO. Yes. And the stakehol ders
own, the issues the stakehol ders own the process for
fixing it. And | know in our state we said, well
said, don't |ook at what OSEP is telling you to do
here and how they want it back. Look at how this
fits into the inprovenents that we're al ready worki ng
on.

Dr. Parker, this is a real quick one but
one of concern to me. In the process of these
heari ngs we've heard a | ot about what works in
speci al education, what is possible. |'ve also been
di stressed to hear frommany famlies about howit's
not happening for them |In fact, there has been
percei ved damages to the child because of their
experience in special education, as well as sone
experts who said if you don't do the intervention

there is this downward spiral and unfortunately the
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ot her end has things |ike dropouts, juvenile justice
i nvol venment and substance abuse.

| agreed with much of your testinony.
This is kind of an either/or. You said that rather
t han focusing on process, we need to focus on
outcome. But then | was concerned when [ ater on that
you said and that you would have to prove substantive
| oss as opposed to adequate yearly progress?

DR. PARKER: | didn't want to | eave out
adequate yearly progress. Certainly there needs to
be a bal ance of adequate yearly progress, inproved
out comes and procedural guarantees.

MS. TAKEMOTG:  Okay.

DR. PARKER: We can never ever get that
right. This is a civil rights law that | believe in,
so if that was what you heard, that was not clear.

MS. TAKEMOTO. That's what's written in
the record. So Dr. Chair, if we can make sure that
substantive loss is not a part of a recomendati on
t hat we woul d have, trading process for substantive
| 0ss.

And on the other, in San Diego we nmet with
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a group of parents, and |I've heard that this is not
taking off kid gloves to ask this question --

DR. PARKER: No. Go right ahead.

MS. TAKEMOTG: That from parents we heard
t hat there have been years and years and years of you
rassling with the county or city, |I'mnot sure which.

DR. PARKER: City.

MS. TAKEMOTG: To make changes that you
see, that the nonitorings have seen. \What could OSEP
do to help you do your job better so that children in
San Di ego woul d not be sitting in group homes wi thout
education, sitting at hone w thout educati on,
droppi ng out, and parents fearing retaliation and
putting their kids in private school, the regul ar
kids in private school, because they're afraid of
retaliation?

DR. PARKER: Well, | actually have tal ked
with the secretary's regional representative about
beginning to meet with us and the O fice of Civil
Rights with San Diego City and possibly joining with
us in a lawsuit.

MS. TAKEMOTG: Coul d OSEP hel p? Because
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|'ve heard lawsuit and |'ve heard two sets of
attorneys fromdifferent --

DR. PARKER: They're there already. |I'm
bei ng deposed next week.

MS. TAKEMOTG: There are lots of ways of
putting off progress with lawsuits. |s there
anything that OSEP could do in terns of sanctions, in
ternms of taking over fromyou the responsibility for
| ooking at these very, very few perfornm ng schools
but troubling school systenms? 1|s there anything that
OSEP could do so that this is something that is
qui cker and kids aren't in the nmeantime fl oundering?

DR. PARKER: | don't know that an OSEP
t akeover would be the answer. | don't think they
woul d want to do that first of all.

MS. TAKEMOTO: Because you know how hard
it is, and you wouldn't wish it on anybody el se.

DR. PARKER: | do know how hard it is.

And | know how hard it is when we have in our sights
ri ght now the possibility that we will be taking over
a district because of bankruptcy in special education

prograns. It's a very small district in our state,

63



10

11

12

13

14

15

16

17

18

19

20

21

22

but we're going to court about that to take them over
in June.

And to think about taking over a district
as |large as San Di ego wi thout being in partnership
with the state and the local folks would be I think
next to inpossible. It's like putting in a nonitor
to take over a district that's gone bankrupt. And
we' ve had experience with that fiscally in
California. |It's not necessarily a clean solution.

| think the solution is to | ook at how we
build partnerships with the community activists, with
vari ous agencies that want to be involved with us.

We have a partnership with OCR right now in that
district. W need to get in and do what we're doing.

The question is that | think one should
probably look at in this situation, wthholding sone
of the fiscal resources to the adm nistration, not to
children. One of the problens with w thhol ding
dollars for prograns is it then has a pervasive
effect on all children who have a smaller fiscal base

to handl e the educati onal costs. And so it hurts

64
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But to |l ook at who are the responsible
parties, the superintendent and a board of trustees
is sonmething that | think we need to seriously |ook
at it. | don't know, to be perfectly blunt, and |
may get nmy head handed to me for this, but in a state
the size of California with its interesting politics
and the election year with it being a gubernatori al
el ection, it would be a popular tine to w thhold
superintendent salaries. Yes, that would be me with
the arrows in nme, yes.

DR. COULTER: Thank you, Conm ssi oner
Comm ssi oner Berdine?

MR. BERDI NE: Thank you, M. Chair. |
really enjoy your testinony. | appreciate it when |
hear state directors talk with such clarity and with
such accuracy. So | really do appreciate your taking
the tinme to come here and visit with us.

Most of my questions have been answered
t hrough my fell ow Conm ssioners. And one of the
advant ages of being at the end of the table like this
is that they can do the work and | can really focus

on why |'m here.
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I"mon the Comm ssion primarily because of
my interest and experience in personnel preparation.
And your states are just so interesting to ne. The
di versity that you offer is amazing. |In California,
your African Anmerican popul ation alone would be the
fourth largest city in the Commobnweal th of Kentucky.
And your students served in New Jersey would be the
popul ation of the |argest city of Kentucky,
Louisville. So we're very different.

So | have two OSEP-rel ated questions, one
to do with use of dollars, OSEP dollars, and the
other to deal with something that nobody's nentioned
t oday, which is personnel and what OSEP can do about
personnel. Neither of you noted any shortages, so
" massum ng that California and New Jersey have no
shortages in personnel.

DR. PARKER: No. It's because Dr. Coulter
was going -- and so | had to skip that part of ny
testi nony.

MR. BERDI NE: Just ignore himlike we do.

(Laughter.)

MR. BERDINE: Wth dollars. Could you
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give us sonme advice or OSEP sone advice? States with
a population and the diversity and the nunmbers that
you have, is there a formula or another way that the
avai | abl e budget can be expended and still assure
states |li ke Kentucky with a population only 7.4
mllion equity with states such as New Jersey and
California? That's a question for both of you.

" mgoing to ask you both questions and
then I'Il just be quiet and listen. The second
gquestion is, with regard to personnel preparation,
are there recomendati ons that you could nmake for
OSEP with regard to personnel preparation fromthe
| eadership or doctoral level all the way to the
classroom practitioner? |I'mfairly famliar with
California' s higher education system and | know t hat
within the last five years you've only had either two
to five doctoral graduates in special ed.

DR. PARKER: W had two | ast year.

MR. BERDINE: And | don't know the nunbers
of teachers. So I'msure that Ms. Lee here, sitting
here who's in charge of OSEP would be very curious

about what your recomrendati ons would be to increase
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OSEP' s ability to facilitate personnel preparation.

So two questions. One with dollars and
one with teachers.

DR. PARKER: Well, "Il start.

DR. COULTER: And quickly. Thank you

DR. PARKER: Quickly. Thank you, Dr.
Coulter. Dr. Cis after nme again. There's a lot to
be said about putting together the pieces of noney to
flowto a state that then will go to personnel prep
and CSPD and retention training pre-servicel/in-
service, into one |arger bucket instead of the
splintered pieces so that states can | ook at what
their specific needs are in collaboration with their
| AGs.

The other thing that OSEP could do, very
quickly, is to identify creative solutions to teacher
recruitment and training progranms, the seven pack.

It sounds |ike beer run amok, but those are the seven
| arge states. And we neet a couple of times a year
and we include once a year the | argest urban district
from each of our states, and that is our topic that

we cover every time is what are creative solutions to
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bringing nore folks into the profession, both
adm ni strative, teaching and support staff.

And so we do it fromthat standpoint of
| ooking at creative relationships with IAGs, with
pl aces and ways to train folks close to where they
are, and how to bring people in in alternative ways.
And there's sone great solutions. But if OSEP could
hel p identify those and help fund and replicate
t hose, that would go a long way. And we have
currently 23,000 teacher openings for special
education in California that are noncredential ed --
they're credential ed but they're on energency
wai vers, and we don't know how many 20-day subs are
in our special ed classroons. W've got a problem

MR. BERDI NE: Ms. Gantwerk?

MS. GANTWERK: Well, | would just agree
with everything Alice said in terns of the noney,
coordi nating the personnel prep grants so that we in
t he departnent know what's going out and know that it
can be geared to the needs that we have.

We have significant shortages in New

Jersey simlarly in teachers, special education
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teachers. And actually the biggest problem we have
is in speech | anguage specialists, which seens to be
the thing that districts cannot find. So those are
two areas that we need help in.

And | would agree with what has been said
in terns of the coordination of the funds and hel pi ng
us in identifying the strategies. Sonetinmes it is
not only, and | think Al said this, the issue of
finding teachers, it is the retention, that teachers
seemto be going out and |leaving the field. There's
been sone research on why, and maybe we need to | ook
at the research on why people are leaving to see how
we address it up front.

MR. BERDI NE: Thank you.

DR. COULTER: Thank you. | have one quick
guestion, because |ike Comm ssioner Berdine, | think
a lot of my fellow Comm ssioners have answered the
guestions. And | want to conplinment you on doing a
very good job of providing us with constructive
information. It's often difficult to put things in a
way that does not bite the hand that feeds you, and |

am aware of who's in the audi ence and the fact that
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this is public record.

Let

me ask you with regard to both of you

| think have spoken to the issue of continuous

i nprovenent and the focus that you' ve attenpted to

apply in conti

nuous i nprovenent, and certainly Dr.

Par ker was very data oriented and quite inpressive

about the inprovenments, albeit nodest, but

nonet hel ess you can speak quantitatively to those

i nprovenents.

Do either of you feel any anxiety as a

state in focusing on outconmes as you have descri bed

as opposed to

paying nore attention to process? O

do you see that -- how do you dance sort of that

del i cat e bal ance between the two?

MS.

is sonme anxi et

GANTWERK: | think, as | said, there

y in terns of focusing on results,

because we have to decide what those results are.

And we have to nmke sure that we're conparing

ourselves in simlar ways and what are the results.

Sone of the indicators that were originally

identified in

results based

are results.

the nonitoring process were data
on placenent. And |I'm not sure those

Those are facts about where kids are
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pl aced, but results seens to ne nore related to what
happens after that placenent and post-school
out cones.

So we have to decide if really we find out
after children | eave school what our results were,
are we going to be able to collect that data? WII
results still be focused on procedural kinds of data
as if they are outcones?

| also think the issue of the assessnents
are critical ones for us in figuring out how we give
results. Including the alternate assessnent is going
to be a very tricky issue in the accountability and
reporting results. |f one state is reporting
proficiency on an alternate assessnent as proficiency
on their traditional assessnent and those are
reported as the sane, it's going to |look very
different froma state that does not report them as
equal scores. So equating scores that are not from
equal tests, it's going to be difficult. And with
ESEA and No Child Left Behind, rather, requiring us
to have 100 percent of subgroups achieving the sane

l evels, | think there's sonme really interesting
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chal | enges for us ahead.

DR. COULTER: Dr. Parker?

DR. PARKER: | would say that sone of the
nost inportant things to do for any group of parents
and educators working to inprove things for kids is
to I ook at what are those fewreally key focused
el ements. And that's what | will not waiver from |
want kids to learn howto read. | want kids to |earn
how to behave in school so that they can be
successful in life. | want kids to have opportunity
to access the general curriculum and | want themto
be taught by qualified staff.

We have goals for our kids that are
aligned with our standards. W have ei ght key
performance indicators that our steering committee
and our stakehol der groups have bl essed and agreed
are critical, and we're focusing on that.

Now sone of the downside of not
necessarily focusing as much on all 814 of those
el ements that are on our nmenorial list in California
for nonitoring, thanks to our special condition, is

that if you don't know which are nmore inportant than
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ot hers, you can end up in sone situations that are
litigated. And so you've got to bal ance that as
well. So tie back those procedure elenents to
outcome elenents as well, but you have to have key
focused ones.

DR. COULTER: Shoul d OSEP make deci sions
about what's inportant or should states nake

deci si ons about what's inportant?

MS. GANTWERK: | think it's a partnership.

I think we at the state |evel gather together our
st akehol ders and identified what worked for us, the
key elenments, the key results that we wanted to | ook
at. And they were very simlar to what Alice said.
We said those are the ones we're going to
address. But | think that OSEP has to do the sane,
because their nmonitoring is based on identifying
t hose issues, and we should be |ooking in a
conpar abl e way.
So I think we both have to do it and we

bot h have to gather the appropriate constituencies

toget her to conme upon agreed results that we're going

to | ook at.
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DR. COULTER: Dr. Parker?

DR. PARKER: | think I'd |lean nore to the
| ocal issue. The state determ ning what their goals
are for the children in their state, and, though, to
know what our national agenda clearly is and to align
the state specific agenda to the national agenda for
out cones.

DR. COULTER: | was struck -- you can't
make good decisions if you don't have good data. |
was struck by your comment that, if | heard this
correctly, that OSEP permts different definitions as
data are reported?

MS. GANTWERK: Absol utely.

DR. COULTER: Do you have any feelings
about -- should that be permtted?

DR. PARKER: Well, it shouldn't be
permtted if we're going to be ranked. However, if
states are conpare -- and | don't know a sol ution for
OSEP to do that, because we're all a bunch of
different folk out there, as you well know. | have a
friend who's a state director in a fairly small state

whose definition of dropout is radically different
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than California's definition of dropout, and so they
report what their state's definition is and we report
ours.

| don't want to be conpared to them
want to be conpared to California over tinme. Are we
maki ng progress in that area.

MS. GANTWERK: | think the issue is, what
are the data used for? |If they're going to use it to
conpare states to states and then identify problem
states, then the data have to be conparabl e.

DR. COULTER: Okay. Thank you. Executive
Di rector Jones?

MR. JONES: Just one short question. The
i ssue of resources. You brought up the need for nore
state resources. To what extent are your staff paid
for by federal funds and what extent by state funds?

DR. PARKER: W could have said in unison
100 percent.

MS. GANTWERK: Except for ne, |I'mon state
funds.

DR. PARKER: |'m a federal enployee.

MR. JONES: | nmean, in nmy mnd, which begs
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t he question, in a desire to have nore resources,
don't you think your states have at | east sone
responsibility for providing the resources to operate
state agenci es?

DR. PARKER: Yes | do. But that's not
going to happen in ny lifetime in this adm nistration
in California, nor did it happen in several directors
bef ore ne.

We retain | ess than 3 percent of the
federal grant right now. The rest flows through to
our local agencies, and it needs to go to kids. But
| agree with what | believe you were saying is |
believe the state also has a responsibility to
provide us with the resources to do our job.

MR. JONES: Should that |ook |ike a match,
perchance, or do you have any idea?

DR. PARKER: | was hoping that you all
woul d reconmend to Congress that there be a formnul a
that requires a certain federal dollar percentage
stay at the state level for adni nistration.

MR. JONES: That's actually a different

guestion than | asked you. Should the state be
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required to put up noney to --

DR. PARKER: The match. It would get to

the same end point, yes. | could live with that
easily.

MS. GANTWERK: | don't know. |'mnot sure
if it should. | think nmany of the state activities

that we're engaged in are a result of the federal
requi renents, and as such, it would be helpful to
provide the funds. Additionally, the state is
provi di ng a tremendous anount of funds to the | ocal
districts, and as they see it, a lot of that is the
result of the federal requirenents as well. And
since the state is providing the greatest share of
the funds totally, I"mnot sure it's such an issue to
have it. | don't know. | wouldn't mnd it.

DR. JONES: But it's somewhere, the things
your state office does, it's sonewhat | ess than 100
percent federal inposed. |In other words, there's
sone percentage you m ght do on your own? Ten, 207?

MS. GANTWERK: There's probably some
percent, sure. There are sone things in our

regul ations that are ours that are not yours. That's
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true.

DR. COULTER: | want to thank you very
much for your testinony. And |'ve had requests from
Conm ssioners. Dr. Parker, could you |leave with us a
copy of your images that you show? And Ms. GantwerKk,
we'd also |ike a copy of your witten testinony, what
you spoke from okay?

MS. GANTWERK: Okay.

DR. COULTER: Once again, we very much
appreciate the difficult spot in which you found
yoursel f, and yet you rose nicely to the occasion.

| need to say to the audi ence that despite
all my compul siveness, we are approxi mately now 34
m nut es behi nd our schedule, and | have to respond to
a logistics request. So we're going to take a ten-

m nute break, and we will cone back. The nice thing
about this is we have generous time this afternoon.
It looks like we're going to use it. Thank you very
much.

(Recess.)

DR. COULTER: Dr. Thomas Hehir is the

Di rector of the School Leadership Program at the
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Harvard Graduate School of Education. Most pertinent
and inmportant to today's discussion is that he served
with distinction as the Director of the Ofice of
Speci al Education Prograns from 1993 to 1999, and we
asked Dr. Hehir to come and speak today on the Ofice
of Special Education Progranms what works and how OSEP
is becom ng nore effective.

Thank you, Dr. Hehir.

DR. HEHIR: Thank you. Good nmorning. |'m
very pleased to address the Commi ssion today, and |
t hank you very nmuch for this invitation.

| am Tom Hehir, and as Alan said, | run
t he School Leadership Program at Harvard University.
| also teach courses in disability at Harvard to
predonm nantly general educators. | tell ny friends
that after 30 years in special ed, |I finally got
mai nst reamed.

In 1993 | becane the director of OSEP
When | cane to OSEP | had a largely positive view of
federal |eadership and of OSEP itself. There were
many peopl e who had served both political and career

roles within the Ofice of Special Education and
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within OSERS, O fice of Special Education
Rehabilitative Services, who | felt had made a mmj or
i npact on inproving education for children with
disabilities. People |like Madeleine WIIl, Tom
Bel | any, Judy Schrog, and many career staff |ike Lou
Dani el son and Patty Guard and M ke Ward, Bil
Hal | oran, were all people that | knew before | cane
to OSEP.

| had felt as a local director and
previously a teacher of kids with disabilities that I
was a consunmer of OSEP' s products and good offi ces.
As a |l ocal director prior to conming to OSEP, | was
Associ ate Superintendent of Schools in Chicago and |
could see as a local director the inportant inpact
t hat OSEP nade on making my job, which was a very
difficult job, a little easier.

Specifically in the areas of research and
technical assistance, | felt that | benefited
tremendously by the work that OSEP was doing at the
time around the education of children with severe
enotional disturbance, a very negl ected group of

students, and OSEP had taken a strong lead in
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i nproving services for those kids through research

and techni cal assi stance.

| also benefited very significantly from

the state systens change grant and i ncl usion.

When |

cane to Chicago in 1990, it was alnpst a totally

segregated system for children with disabilities,

very inappropriately segregated, and the statew de

i nclusion grant hel ped tremendously in noving the

system forward.

| also benefited enornously fromthe

wonderful work that parent training centers did in

Chi cago in educating parents of kids with

disabilities in Chicago, and | benefited quite a bit

fromthe transition work that OSEP was doing at that

tine.

So when | cane to the federal governnent,

| strongly believed in both the capacity of OSEP and

the inportant it had. | also believed in the

i nportance of a strong federal role in special

educat i on. When | entered the field, there wasn't a

federal special education law. | renmenber the days

when t housands of kids were in institutions.

al so
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remenber the days when parents were turned away from
school house doors and refused access to any education
for their children with disabilities. That didn't
change, from ny perspective, until a strong federal
role was established in special education.

So when | canme to OSEP in 1993, |

considered it a great honor to have been offered the

job, and | look forward to assum ng the position.
Like all political appointees, | believe, | came wth
a lot of anmbition. | had sone thoughts about what

needed to be reinforced, but also what needed to be
changed. As a special educator, as | nentioned
before, | felt pride in the progress that we had nade
inthis field over the 20 or so years before |I took

t he position at OSEP.

However, | felt that we had a | ong way to
go, that we had yet to reach the point and we still
have yet to reach the point where children and
fam | ies get what they need for their children with
disabilities naturally. Specifically, sonme of the
issues that | felt very strongly about is | felt

strongly that we needed to nove nore aggressively in
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the area of inclusive education. There has never
been data that supports the segregation of children
with disabilities. The data is quite the opposite.

And | also felt philosophically and
continue to feel philosophically that children with
di sabilities should be part of their comunities and
be part of their schools and have the natural access
to education that all children should be assunmed to
have as a right.

| also felt as nmany people, | was very
pl eased to hear the testinmony of two very excellent
state directors of special education. As nany people
inthe field felt and feel, | felt the field needed
to nove toward a greater outconme orientation than it
currently had. One of the first experiences | had
when | cane to work for the federal governnent was
being called to Secretary Riley's office in which he
asked me how well the kids with disabilities did on
the NAEP, the National Assessment of Educati onal
Progress. And | said, well, M. Secretary, | can't
tell you that. And he said, well, Tom would you

cone back and give ne a report? And | was sweating.
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This was one of nmy first neetings with
Secretary Riley, a truly wonderful nman who | have
devel oped a strong friendship with. But | really
didn't know himat that time. And | said to
Secretary Riley, no, M. Secretary, | can't provide
you with that report. Not a good thing to say to
your new boss. And he said, well, why, Ton? Wy
can't you do it? And | said because the kids with
disabilities weren't part of the NAEP. And he was
i ncredul ous. Secretary Riley had been a governor of
a state. He didn't cone with an educati onal
background. But from his perspective, how could you
assess what's happening with Anerican education and
keep 11 or 12 percent of the kids out of the
assessnent neasure?

So like all of us, like Alice and Barbara
said before, and like | think probably many peopl e
have said to this Commi ssion, |I'mvery pleased today
to say that that has changed. That we have at | east
begun the very difficult work of including kids with
disabilities in accountability systens.

| also felt when | came to OSEP t hat we
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needed to work at nore aggressive ways of bringing
research to practice. |'ve always been and conti nue
to be kind of a research junkie. However, what |
realized was that many of the practices in the field
were not consistent with research. That there was
know edge out there that could better inprove what
was happening to children with disabilities, and |
felt that needed to happen.

And lastly, | felt and continue to feel
that the federal enforcement role in special
education had to be stronger. That we just couldn't

all ow the inplenmentation of this law to be based on

good will. That there are instances where, and there

continue to be instances where there are | arge
numbers of children who are not getting their very
basics. |'mnot tal king about reans of paperwork.
' mtal king about the very basics of access to
educati on.

So when | canme to OSEP with these
wonderful anmbitions, | found that nmy anbitions were
easier to articulate than to necessarily inmplenent.

And | think all adm nistrators feel that in these
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types of situations.

When | | ooked at what nmy goals were and |
| ooked at what was achievable, | basically felt that
there were three obstacles to achieving sone of the
things | tal ked about today. One was statutory. The
second was organi zational, and the third was
political. And I'd like to speak about all three of
t hose today. Because when you | ook at OSEP and you
| ook at how it functions, all three of these
di nensions are inportant. That what OSEP does or can
do is heavily influenced by all three of these, and I
hope I make this clear today how these things
i nteract.

In the area of research to practice, one
of the things that struck me when | first canme to
OSEP which frankly | didn't quite appreciate when |
was in the field, was the fact that the research
programin OSEP cane from ei ght separate authorities
wi th an additional six set-asides within those
aut horities.

So what happened was, there were sone

disability areas that were covered, some age groups

87



10

11

12

13

14

15

16

17

18

19

20

21

22

23

t hat were covered. There were sone disability areas
that weren't covered. There were sone age groups
that weren't covered, and the net result of that was
that there were small pots of nobney all over the

pl ace, and the ability to have a strong research
program and techni cal assistance program| felt was
i nhibited by that.

Al so, on the area of outconmes, | felt when
| started | ooking at OSEP's role in nonitoring the
states and enforcing | DEA and assisting the states in
doi ng a better job, because those things have to go
together, | found that many of the things I would
have |iked to have done in the nonitoring system
couldn't be done because there was no statutory
authority in the old IDEA to take a | ook at outcone
measures. |t didn't exist. And if it doesn't exist,
OSEP can't do it. |If it doesn't exist in law, if you
do not have the authority to do sonething with the
states, you can't do it. That's basic federalism

So those are sonme of the statutory things.
Organi zationally, what | found when | cane to OSEP

was that there are 107 peopl e assigned by the
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departnment but there were relatively few people doing
the direct work of the organization. There were

al nost as many supervisors as there were workers,
which is not desirable in any organi zation.

And that organization may have been put in
pl ace for all the best reasons. | really wasn't
interested in history. What | was interested in is
| ooki ng at putting together an organization that
woul d make nore sense.

We did do a reorganization of OSEP to
focus our staff nmuch nore closely on the m ssion of
t he organi zation, which is nonitoring and inprovenment
at the state |evel through know edge devel opnent and
techni cal assistance that's devel oped by the
di scretionary program Essentially, those are the
two big things that OSEP does. It oversees the
i npl enmentation of this law, and it devel ops know edge
and provi des technical assistance through its
di screti onary programns.

And so we nmoved OSEP from five divisions
to two divisions. W elimnated bureaus and we

elimnated two layers of managenent in the process.
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And staff at OSEP of course had to adjust to all of
that, but | think actually people were happy to
adjust to that, because the existing structure was
not lending itself to efficient operation.

On the statutory level, in the 97
anendments to | DEA, Congress in | believe its w sdom
consol i dated the discretionary progranms and created
five nore powerful authorities on a nore tightly
focused federal role. And these authorities were
research, technical assistance. |It's one thing to do
research, it's another thing to get technical
assi stance out to the field, and I was very pl eased
to hear Alice and Barbara tal k about the regional
resource centers, the outconme center and so forth and
how i nportant technical assistance is in the field.

Technol ogy. One of the things that has
happened in the tine that 1've been in this field
that has really struck me is the trenmendous advances
in technol ogy that benefits children with
disabilities. This technology is expensive to
develop. It's unlikely to be devel oped strictly on

mar ket forces, because oftentimes relatively few
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peopl e use these technol ogi es, although sonetinmes

t hey becone profitable. So again, we felt that the
federal role to devel op these technol ogi es and keep
novi ng t hem out was i nportant.

Teacher preparation. People have
nmenti oned before and continue to struggle with the
growi ng problem of staffing special education-related
services in the field and the inportance of having a
federal role there.

And finally but by no means list, the
i nportance of parent education. That one of the
t hings we know fromresearch, fromthe Nati onal
Longi tudinal Transition study, is that active parents
have a positive inpact on results of kids with
disabilities, and that's keeping a | ot of variables
const ant .

We felt that, again, and Congress agreed,
and Congress consolidated these authorities to really
focus on a tight federal role. And that was a very
difficult thing for both Congress to do and for the
Adm ni stration to approve, because all of the

exi sting systemall had special interests attached to
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these little pots of noney. It was a very, very
difficult thing to do. And fortunately, we did it.

So | think that OSEP is in a nuch better place to
provi de the appropriate support to the Part B program
t hrough the Part D program

Politically. One of the nice things about
being a private citizen again is that | have ny First
Amendnment rights, and | don't have to say the
position of the Clinton Adm nistration is --. But
politically, one of the things that inpacts what OSEP
does is the political |eadership of the departnent at
the time, as well as the Congress. That one can't
ignore the political aspect of this job. And indeed,
the political powers that be can greatly enhance the
i npl ementation of this law or can inhibit it.

From ny perspective, one of the main
criticisnms that OSEP has and of course there were
several criticisms today and |I'm sure there have been
ot hers, the National Council on Disability, for
instance, did a study that criticized the enforcenent
of IDEA. And | think it's inportant when you | ook at

the enforcenment of IDEA to understand how politics
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pl ays out in this arena.

The two state directors that presented to
you all this nmorning tal ked about having conditional
awards on their grants. One of the things that we
realized when we came on board, Judy Heumann, who was
t he assistant secretary, and nyself, was that we
could find very little evidence in previous
adm ni strations of any forceful enforcenent of | DEA.
It wasn't there in any way that you could really see.

We felt very strongly that this had to
change. When we did our first conditional award,
which was to the state of Pennsylvania, imediately
we received letters fromthe Congress fromthe two
senators from Pennsyl vania as well as several of the
congressi onal del egation basically telling us to back
off. And the reason |'m saying this is to enphasize
that these things all work together: The statute,

t he organi zation and the political climte. And I

think if this panel is interested in nmaking, which I
know you are, in inproving the education of children
with disabilities, you have to consider all three of

t hose.

93



10

11

12

13

14

15

16

17

18

19

20

21

22

23

One of the other things in relationship to
the area of enforcement that | think is inmportant
t hat Congress also did in the '97 amendnent is it
provided an array of tools that the adm nistration
and the state can use to enforce |IDEA that didn't
exi st under the previous law. One of the reasons |
bel i eve the previous adm nistrations and why at tines
we, neaning the Clinton Adm nistration, were
reluctant to engage in enforcement activities was
t hat our enforcenent tool was largely w thholding all
the funds to the state.

We attenpted that in one state, in the
state of Virginia, over the issue of exclusion of
di sabl ed children, and we got letters fromparents in
Virginia saying what are you doing? This is taking
services away fromny kid? Which is nuch of what
Alice said before. Wen you take all the npney away,
the hurt goes everywhere. Under the '97 anmendnents
to I DEA the Congress provided the adm nistration with
additional tools of partial wthholding, for
i nstance, which | again would assune will be val uabl e

for OSEP in the future.
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I am now back as a consuner of OSEP' s
products. | amnot a custoner. | think it's
i nportant to distinguish between consuners and
custoners. Custoners fromny perspective are
children with disabilities and their famlies. | am
a consuner. |'m soneone who provides services to
kids with disabilities, indirectly, by teaching
general educators how better to serve these kids, and
| do not have a child with a disability nor do | have
one nysel f.

In the area that | work in now, which is,
as | mentioned, higher education, | teach two courses
at Harvard. One is called Students with Disabilities
in School and the other is called Inplenenting
I ncl usive Education. And as | nentioned before,
probably 80 percent of the students in ny classes are
goi ng to be superintendents, principals, general
educators. And | amvery fortunate in this role to
have avail able to ne many excel |l ent products that
have been devel oped, funded through Part D of | DEA.

My students, for instance, read the work

of Doug Fuchs on treatnment-resistant kids. |It's one
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of the major issues that people are facing now,
particularly in relationship to what | consider to be
a very positive direction of this Adm nistration on
focusing on early reading. But what we know fromthe
research is that there is a percentage of kids who
are treatment resistant. Well, those kids | believe
are kids who have |earning disabilities. And the

i nportance of focusing on the needs of these kids as
wel | as doing what the Admi nistration is doing is
critically inportant.

The work that Doug Fuchs and ot her people
have done in this area is extrenely informative to ny
staff. Also in this area, ny students are very nuch
i npressed by the work that was done by the National
Research Council on preventing reading difficulties
in young children, which again was |argely funded,
not excl usively, but was largely funded on OSEP
resources.

Anot her book that | use in ny class is
cal |l ed Restructuring Hi gh Schools for Al Students.
This is witten by Cheryl Jorgensen and a number of

her col | eagues, Cheryl Tegis at the University of New
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Hanmpshire. And what Cheryl pulled together were a
number of OSEP projects that have | ooked at the very
difficult issue of the inclusion of kids with
disabilities in high schools and has done an
excellent job of |ooking at the fundamental issue
around inclusion, which is diversification of

i nstruction.

My general education teachers in the class
feel that this was one of the best things they've
read on that issue, not just on the issue of
i ntegrating kids.

In addition to that, ny students benefit
very much fromthe work of the Qutconme Center given
t he inportance of standards-based reform There are
a number of things that they read that Martha Thurl ow
and her associ ates have put together fromthe Qutcone
Center.

So again, | feel very strongly about the
role that OSEP has served and continues to serve in
produci ng nmeani ngful technical assistance and
meani ngful research for ny students, and | appreciate

it.
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| woul d hope this Conm ssion woul d be
| ooking, and | know you are, at the future of what
the role of the federal government should be in the
i npl enmentation of IDEA. | believe that one of the
things that you'll bunp up against is the relatively
small commtment to Part D in relationship to
financial resources in relationship to the overal
enterprise.

| just got another wonderful product that
cane across ny desk from one of OSEP-funded projects
by Chanbers and Parrish on how noney is spent in
speci al education, which is extrenely val uable for us
to understand these sorts of things.

And one of the things that this study has
shown is or they estimte that the anount of npney
that's being spent on special education, anmpunt of
public noney -- federal, state and local -- is
approximately $50 billion. Now |l think that's a good
thing. | think it's good that we have resources
directed towards the education of children with
disabilities. But | also feel very strongly that

there are | ots of ways in which those resources could
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be used much nore efficiently if guided nore
appropriately by research

The current Part D allocation is a very,
very small percentage of the overall enterprise of
speci al education. |If you look at Part D as the
research and devel opment arm of a $50 billion
corporation, you would have to conclude that it is
puny.

One of the things that struck nme about
this when | was at OSEP, probably m d-term at OSEP
we had a research conference at Gall audet University
in which we brought together the top researchers in
the area of deafness. And it was a wonderful
conference. As you probably know, the educati onal
attai nnment | evel of deaf children is way too | ow,
approxi mately on average for a high school graduate
about 4th to 5th grade level. That the issues around
| anguage and education that are so conplex with deaf
children clearly require nore research

VWhen that conference was concl uded and the
top researchers in deaf ness got together and canme up

with the final report, it would have consuned every

99



10

11

12

13

14

15

16

17

18

19

20

21

22

23

100

dinme of Part D. Deaf children represent a very small
percent age of children served under | DEA. There are
13 categories served under |IDEA, and they have very
di verse needs. The needs of enotionally disturbed
children are very different than the needs for deaf
children or the needs of blind children. It's a

hi ghly diverse group of kids, which means that the
support prograns in ny view should be addressing

t hose small|l popul ati ons of kids because if the
federal governnment doesn't do it, nobody else is
doing it, as well as the larger groups of kids |ike
kids with learning disabilities and kids with nmental
retardation.

So in the future what | woul d suggest the
Conm ssi on support would be greater funding for
di scretionary prograns under | DEA.

One of the other things that | would
suggest, particularly given the presentation that
Alice and Barbara just did -- and we didn't talk
before, right, Alice? |Is the inportance of the state
i nprovenent grant effort. That we need to be | ooking

at ways in which to | everage change at the state
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| evel .

And the Congress, again in its wi sdom put
a new program under | DEA which has been very popul ar
in the field, of |ooking at ways to system cally
i nprove speci al education to inmprove outcones for al
kids. So | would particularly support that.

| also feel that there is a need for OSEP
and the Congress and the Adm nistration to address
the issue of teacher shortage in special education
far nore aggressively. One of the things that we are
well aware of is not only do we have a shortage of
fol ks who want to do the wonderful work of being a
special ed teacher. | always loved it. W have not
only a shortage of people going into the field, we
have an exodus out of the field. And we should be
| ooki ng very much at why those things are happening.

One of the issues that a nunber of people
have brought up and I would agree with is that many
teachers just don't want to do paperwork. |[f
teachers wanted to do paperwork, they probably
woul dn't have entered into teaching. They probably

woul d have becone accountants or |awers. What
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teachers like to do is teach. And the amount of tine
t hat people are spending in paperwork is
consi der abl e.

But | think it's inmportant to recognize
t hat paperwork just doesn't conme fromthe federal
governnment. When | was working at OSEP, indirectly I
wor ked for three governors. Deputy Secretary Kunin
was the former governor of Vernont. Secretary Riley
was the governor of South Carolina, and then the
Presi dent was the governor of Arkansas. And the
advant age and di sadvant age was that they were all
governors of small states. They knew special ed.
They knew quite a bit. But one of the things the
knew about special ed was this paperwork issue, which
many of you have tal ked about.

Specifically, when | was at OSEP we | ooked
at two states in relationship to this issue of
paperwork. One, Vernont, because that's where
Governor Kunin had nost recently been. And the other
was Pennsyl vani a, because M. Goodling who was
chai rman of the Education Commttee at that tine,

asked us to do

102
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And one of the things we realized when we
| ooked at paperwork was that a significant anount in
both of these states, close to half of the paperwork
that was required by providers in the field were
required by states and | ocal school districts that
wer e beyond what was required under | DEA.

So | think this issue needs to be
addressed, but it needs to be addressed in the spirit
of partnership as Alice and Barbara said before.

| also feel that something that could
greatly help the issue of teacher shortage woul d be
| oan forgiveness for people going into speci al
education. This would probably require statutory
effort on the part of the Adm nistration, but it's
been done before. [It's been effective in having
people enter the field, and I think it would be
effective as well.

| think it's also inmportant in the area of
t eacher preparation to be |ooking at a very focused
role for teacher preparation for the federal
governnent. |In the last reauthorization, | think

t here was very strong | anguage on the nature of this
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role. The federal government through its current
smal |, small teacher preparation program which is
only about $90 m llion, cannot subsidize the
preparation of all special education teachers in the
United States. We estimted when | was there that
t he teacher preparation program provi ded about $19
per special ed teacher in the United States. You
don't prepare anybody, you don't even do in-service
on $19 per person.

So this role needs to be focused. It
needs to be focused in ny view on | everagi ng better
t eacher preparation of special education and rel ated
servi ces personnel, not just subsidizing the existing
system And | feel very strongly about that.

Al so, the | ast reauthorization recognized
that in the area of low incidence disabilities, in
t he area of doctoral preparation, that there is
essentially a market failure. For instance, in nost
states, there is not a great enough demand for
teachers of the blind for states to have prograns for
teachers of the blind. And | think that that's where

t he federal governnment has a nmuch greater role than
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maybe it's currently assum ng.

| al so woul d support and continue to
support what has been happening in the |ast few years
and | believe needs to continue to happen is
expandi ng parent training under | DEA. The parent
training centers are a trenendous resource. | nforned
parents nmove this systemforward. There is no
guestion about it. And parents who understand both
the nature of this very conplex |aw as well as the
nature of their children's disabilities are far

better able to advocate for what their children need.

| would also recomrend very strongly that
you support the role of enforcenment. That along with
devel opi ng partnerships with states that there nust
be a bal ance between these two things. And one of
the things that continually concerns | think many
people in this field is the uneven inplenentation of
the law from |l ocal educational agency to |ocal
educati on agency. Parents in one town should be able
to get basically what their children need. They

shoul d not have to nove.
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Last, | would like to suggest that from ny

perspective, this Comm ssion and | hope the new
Adm ni stration would be supportive of the wonderful
peopl e who work at OSEP, particularly the career
| eader shi p. JoLeta Reynolds, Patty Guard, Lou
Dani el son and Ruth Ryder are sone of the finest
public servants you will ever meet. They work very
hard. They're very conpetent, and they're ethical.
And | would strongly suggest that whatever this
Conm ssi on does, it recognizes the inportance of the
career staff at OSEP

| want to end with an anecdote, because |
t hi nk nmost peopl e who have heard me are probably
shocked that | haven't presented an anecdote yet. |
used to do that in OSEP all the tinme. | had a young
girl present to nmy class last night who is a high
school student in Massachusetts who has severe
cerebral palsy. She has benefitted by technol ogy
t hat has been devel oped by OSEP.

She has benefitted by the existence of a

federal law. A girl with her level of disability,

when | started up in this field, may have very easily
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been institutionalized. She has to conmunicate

t hrough a computer. She can't speak. She has passed
t he MCAP exam in Massachusetts, which is a very high
| evel exam and she has one of the highest math
scores in her high school. And she spoke el oquently
to my class through her conputer on the inportance of
i nclusion, the inportance of high standards for kids
with disabilities.

But |ike so many stories of successful
kids with disabilities, the glass is really half
full. Because in order for this child to get this
education at this wonderful high school outside of
Boston, her parents had to nove. Her parents got
sick of trying to convince their local district that
t heir daughter was intelligent, that she should have
access to the curriculum That the fact that she
coul d not speak did not nean that she was
intellectually disabled.

So that points out the inportance of the
enf orcenent role in making sure that every school
district in the country does what's right. One of

the things that the school district that she lives in
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now is faced with is the fact that parents of kids
with disabilities are noving in droves to that school
district, because the surrounding districts are not
doi ng what they should be doing, which is a failure
of an enforcenent system from ny perspective, and
it's unfair for that community, sinply unfair for
that community, to bear the financial cost of this.
This is a big financial cost.

Also in relationship to this particular
child, although she has benefitted by sone of the
t echnol ogi es provided by OSEP, there are many nore
t echnol ogi es that could make things nmuch nore
efficient for her in the future that we need to
envi sion. And al so her nother benefitted
tremendously by her training she received at the
Parent Training Center in Massachusetts, but | see
far too many parents who are unable to access that,
not because the parent training centers aren't
willing, because they're underresourced.

So |'d be glad to answer your questions.
| thank you for inviting me here today, and | thank

you for your support for inproving education for
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children with disabilities.

DR. COULTER: Thank you, Dr. Hehir. |
like a | ot of people, very much appreciate you com ng
today and speaking. | also was | think witness to
one of the first tinmes you spoke after you |left OSEP
and | will never forget your comrent about the glee
with which you were able to talk, as you said, with
your First Amendnent rights restored. So we're going
to take advantage of that this norning.

(Laughter.)

DR. COULTER: And I'mgoing to turn you
over to Conm ssioner Berdine.

MR. BERDI NE: Thank you, Alan. Appreciate
it. Tom it's nice to see you again. |It's been a
while. And as you can imagine, ny interest is in
personnel preparation. W've had a nunber of
conversations in the past with regard to that issue.

One of the docunents you did not mention
whi ch you probably signed off on was an OSEP docunment
that's recently come out about the shortages of
hi gher education personnel. And it's fairly clear,

it's something I wish you would share with your cl ass
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at Harvard, because | think it has significant
i nplications, inplications both for higher education
charges as well as direct services providers.

| have three questions which should be
very specific, relatively short answers | believe.
Wth regard to funding in the area of personnel
preparation and your concern about Part D which you
know that | share and a number of ny coll eagues
share, how do you feel about indexing Part D to al
the federal funding for Parts B and C? Could you
make a recommendation with regard to that?

DR. HEHHR: | would support that. | did a
pi ece for the Center for Education Policy that you

m ght want to | ook at where | argued for that

position.

Again, if you | ook at special education as
$50 billion enterprise and you al so | ook at the fact
that nost, not all, but nost of the research and

techni cal assistance and parent training and so forth
cones fromthe federal governnent to enhance the
i npl ementation of this nmajor enterprise, one of the

things that | think is very inportant is to have
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predi ct abl e resources that having an annual
appropriation. One year we got zero out of the
House. Fortunately, the Senate cane to our rescue.
But one year we got zero in research. And one of the
things | used to say to people who woul d ask me about
this when |I had many sl eepl ess nights was, you know,
since the time that we got that zero before the
Senate restored the noney, thank the Lord, | did not
get any major corporations witing to me saying |'m
going to make up the difference.

This is an appropriate federal function.
Havi ng, nunber one, a |arger base, but that is very
clearly focused on a federal role, not just throw ng
noney at things, but is focused on a federal role
that's appropriate, as | believe the current statute
i Ss.

Having a | arger base is critical and
having a predictable funding sources predictable for
peopl e who are conducting | arge-scal e research,
peopl e who are operating technical assistance
agenci es, people who are running parent training

centers.
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MR. BERDINE: Wth regard to the payback
provi sion, you nmentioned that you would support that
for teachers. |Is that support found for a higher
educati on persons going into special education,
doctoral students?

DR. HEHIR: | would support that, but I
would like to see a stronger federal role in that.
Because one of the problenms with doctoral training is
that even if you have | oan forgiveness in the future,
four or five years of paying tuition is very, very
difficult for people to contenplate, particularly in
a strong job narket.

We're fortunate at Harvard. Right now at
Harvard | have 15 doctoral students at Harvard who
are primarily interested in disability work, which
|'"mvery, very pleased that they're there. And we're
fortunate in that we do have sonme resources that are
fromthe university, but we're the wealthiest
university in the world where we can subsidize a | ot
of these but not all of these doctoral students.

So | would like to see -- | think they

shoul d be applicable to the | oan forgiveness, but I



10

11

12

13

14

15

16

17

18

19

20

21

22

23

also would like to see nore grants directly to
universities to support the preparation of doctoral
candi dat es.

| al so however feel that we need to | ook
at the doctoral progranms that we have, as we need to
| ook at the teacher training progranms that we have.
One of the reasons that nmany people conme to Harvard,
whi ch does not have a special education program but
we do integrate the issue of disability into the
curriculum is that they feel in order to exercise
| eadership in this field, they have to have a broader
array of skills. If they're going into
adm ni stration, for instance, they really have to
know i ssues of policy broadly. That's particularly
true with the EFCA. You can't | ook at special
education as a free standing program You have to
|l ook at it in the context of the overall system

So | think in addition to funding nore
doctoral folks, | know this sounds awful in sone
people's mnd, not in my mnd, there should be
strings attached, that these prograns should be high

quality prograns that train folks to |ook at a nuch
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broader field, but keeping the integrity of naking

sure that they know the stuff they need to know about

di sability.

MR. BERDI NE: Thanks, Tom

DR. COULTER: Conmi ssi oner Takenoto?

MS. TAKEMOTO: As an executive director of
a Parent Training Information Center, | just want to

publicly disclose that | did not talk to Dr. Hehir
before this. But | absolutely do believe in the
power of Parent Training Information Centers and the
power of families and systens change.

A couple of adnm nistrations ago in the
former Bush Admi nistration, Secretary Owens really
pushed the expansi on of services, particularly for
PTl s and not necessarily in universities, for serving
nore traditionally underserved fanmlies. That's
sonet hing that you and Judy carried forward in yours.
And | saw sort of an activist role for you and Judy
in terns of putting strings on funding that had to do
with you had people with disabilities, mnorities,
fam |y menbers on review teanms, nuch to the di smay of

many university recipients of your services.
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We are now at a tinme where we have again
an activist admnistration who really is pushing high
accountability, no children | eft behind, no kids
excl uded because of behavioral or disability,
what ever. So we have an administration with the wll
to do what it takes. What is your advice to the
OCERS/ OSEP | eadership in taking the activist role?
They have limted control over funding, but they do
have control over what strings they attach to states,
| ocalities, funding. Wat would be the role for OSEP
in carrying out this Adm nistration's activist agenda
in good results for children with disabilities and No
Child Left Behind?

DR. HEHIR: Are you tal king about D&B?
Broadl y speaki ng.

MS. TAKEMOTG: Tell me -- specifically
speaki ng, what are some steps? And | do believe it
does involve everything. But tell ne what advice you
woul d have for the | eadership at OSEP in ternms of
using their roles in an activist agenda to carry out
this Adm nistration's enphasis on results for

chil dren?
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DR. HEHI R: | think there are a nunber
of things that can be done. One, | would hope that
there would continue to be an inclusion of custoners
and consumers in the nonitoring systemand in the
award of discretionary noney.

| think that one of the things that we
know about this particular law is that the law didn't
happen because a group of school adm nistrators got
together and said let's do a strong federal role in
speci al education. The |aw happened because a group
of parents got together, not just a group, nany
parents experiencing the sane thing fromstate to
state devel oped what was a visionary law then. It's
a visionary |l aw today. And so one of the things that
| teach nmy students is, if you're going to inplenent
i nclusive education, you don't do it w thout the
parents. You have to do it with the parents.

So | think the same thing is true with the
nmonitoring system | think the nonitoring system
shoul d, nunmber one, include both parents and people
who have disabilities, adults who have disabilities,

who nmay have gone through the special education
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system nmamy have had a positive experience, may have
had a negative experience, but they bring reality to
the situation.

| also think in the nonitoring systemthey
shoul d include | ocal teachers. | think increasingly
we're | eaving the teachers out of the equation here,
and | think that they need to be part of that.

| think in Part Dit's inportant to
continue the effort of consunmer and custoner
i nvol venment in the awarding of grants, but that is a
very difficult thing to achi eve because you need to
make sure that if you're looking at a research grant,
for instance, that is technically sound, that the
best research design, for instance, gets the award.
And that requires sonetinmes, that may require
consumers who m ght al so be wearing another hat, that
have expertise in particular areas. And that's
sonething that | think is particularly difficult to
bal ance at tines, but it needs to be bal anced.

Ot her types of awards may not need such
| evel of expertise, and being able to nake those

di stinctions between types of awards | think is a
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critical aspect of what the staff at OSEP needs to be
able to do.

MS. TAKEMOTG: Thank you. And | al so want
to call your attention to the fact that in addition
to the strides in technology and educati onal
practices, OSEP has taken a | eadership position in
bringing nore parents, mnorities, people with
disabilities into the field where we are nuch better
equi pped and have nuch nore qualified fol ks invol ved.
So thank you and your predecessors for that too.

DR. COULTER: Conmm ssi oner Sontag?

DR. SONTAG  Good norning, Tom

DR. HEHI R: Good norni ng, Ed.

DR. SONTAG It's good to have you here.
Tom let ne just ask a pretty broad general question.
There seens to be, which is a phrase for | don't have
a | ot of good data, an increase, a nodest increase in
litigation but an enornous increase in |egal fees.

DR. COULTER: Ed, use the nicrophone.

DR. SONTAG  Coul d you hear the questi on,
Tont?

DR. HEH R Yes, | could hear the
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guesti on.

DR. SONTAG  Ckay. That was the first
part of it. Are there ways that we could reduce the
| egal costs and make sure that nore noney is actually
floated to the classroon? | see nore and nore firnms
specializing in special education |law and rarely do
they represent parents.

DR. HEHHR: | think there are sone things
that can be done. |If you | ook at nobst states, there
are not a lot of due process hearings. Big exception
is the District of Colunbia that | don't want to get
into this nmorning because |'m doing sonme work with
themin trying to fix that.

But in nost states it's a relatively small
percentage. There is, | believe one of the things
that could help the nost is if there was nore
consi stent inplenmentation fromLEA to LEA. The LEA
that | tal k about where this young wonman went has not
had a due process hearing for | think she said three
years, and she really doesn't spend much on attorneys
at all, the special ed director in that particul ar

district, and this is in a district that has a
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signi ficant percentage of its popul ation as upper
m ddl e class fol ks who tend to be the people who have
access to attorneys.

Nei ghboring districts m ght not have the
sane story, but they may not have the sanme programns.
And the parents have this vehicle in the [ aw which |
support very strongly, which is to challenge the
pl acenent that a school district is offering. And so
I think that better federal and state enforcenent
woul d be a way to break this down. Al so encouraging
nore nedi ation. Most parents do not want to go to
due process hearings. And so encouraging nediation
is | also think an inmportant thing.

| also think sone training of |oca
adm ni strators on howto avoid litigation. THere are
sone people who feel the first thing you do as a
| ocal admnistrator is call the |lawer, not call the
parent. And immedi ately set up an adversarial role
bet ween the parent and the school district.

There are other admnistrators |ike the
worman | ' mtal king about in this community who the

first call is to the parent, and she hardly ever
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calls a lawer. And so | think that there could be
sone training done of |local adm nistrators on
nonadversarial ways of comng to grips with parents
essentially.

DR. SONTAG. | want to revisit the issue
of teacher training briefly. Enornous needs for
trai ned classroomteachers of students with
di sabilities, enornous needs for the training of
regul ar educators who deal with students with
di sabilities.

Let's assune that we're not going to have
four-fold, five-fold increases in funding. Are there
ways that you woul d suggest that OSEP coul d change
its funding strategies and its priorities in the area
of personnel preparation that could better neet the
growi ng need for nore teachers?

DR. HEHIR: Boy, that's a good questi on.

I think the best thing that could be done on this

i ssue, short of what | said, was |ooking at ways to
retain the teachers that we have. |[It's very
expensive to produce new certified teachers. And

when we | ose maybe 50 percent within four years,
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focusing on the 50 percent | think is inportant.

And ways at | ooking at encouraging the
efforts to retain special education teachers, | ooking
at ways to work with show ng nodels within school
districts, school districts where special education
teachers are happy with their jobs and are staying
with their jobs, and pronul gating those types of
nodel s | think would be very inportant.

A big part of this problemis that the job
beconmes intol erable for people. It's the paperwork
issue, it's the isolation issue that principals in
schools will for instance not order materials for the
speci al education teacher. It's the |ack of
coll egial relationships with other teachers. Some
school districts have done an excellent job at
keeping their special ed teachers.

There's a school in Boston, for instance,
called the O Hearn School, which is an inclusive
school. | know the school well because | used to be
director of special education in Boston and when the
principal cane with a proposal to devel op the schoo

back in 1987, it was extrenely visionary. And
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basically what he said was, Tom if | had all the
noney you're spendi ng on special ed kids in ny

nei ghborhood and if | had greater flexible use of ny
Title | resources, | could provide two teachers in
every classroom And |I'm appropriately named Thonas.
He had to show me. And he had worked it out on
paper.

And so we gave Bill Henderson, who is
still the principal at that school, a green light to
go forward, which has beconme a very effective
i nclusive school in Boston. This was a school that
was a | ow perform ng urban el ementary school
Parents didn't want to send their kids there,
teachers didn't want to teach there. Now in that
particul ar school, he has a stack of resunes for both
speci al education teachers and general education
teachers in that school. He has no difficulty
filling his vacancies in the school. He also has the
hi ghest test scores in the city of an elenentary
school .

So, again, | think OSEP could be doing

sone things in this area of saying this is how you
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keep people happy with this job. And there's a |ot
that school adm nistrators can do, |ike Bill

Hender son has done, to make this a wonderful job
where it isn't now in many pl aces.

DR. SONTAG  Thank you. My | ast question
deals wit what has been referred to as one-size-fits-
all special education classroons. One of the
strengths of the law that's been there since 1975 is
the EP. But on another hand, it's also a weakness.
Because at the beginning of the school year, a
teacher is presented with 12 to 15 sonewhat different
| EPs. A classroomteacher nay or may not be equi pped
to deal with the varied instruction that's called for
in those itens.

Is there a better way that we could |ink
up individual names with a classroomprofile? In
ot her words, should we not | ook through that process
sonehow that who is the best teacher for Johnny as
opposed to the teacher being preordai ned? And that
this teacher has these kind of teaching styles, these
ki ds have these kinds of learning styles. | was

wonderi ng what your thoughts m ght be on that.
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DR. HEHHR: | think there are ways we can
do the IEP better, but | don't think that we should
ever be | ooking at kind of taking some teachers off
t he hook for educating kids with disabilities and not
ki nd of forcing the issue.

Ways in which | think the IEP could be a
nore effective document, and | think this really
needs to happen, is to have the I EP much nore an
access docunent. \What does this child need to be
able to access the general education curricul unf
Does this child need accommopdati ons? Mst children
with disabilities you should be tal king about

accommodati ons first. What are the accommopdati ons

this child will need to access the science curricul um

at the sixth grade when he's still reading at the
third grade level? And that needs to be
straightforward in the English | anguage that a
teacher can understand.

Some children with disabilities because of
the nature of their disabilities need nodifications
in the curriculum Generally children with nenta

retardati on need nodifications in the curricul um
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because they have nental retardation. So the |EP
shoul d al so address how t he general education
curriculum can be nodified for a child with a
di sability.

The third thing that the | EP should be
| ooking at is addressing the uni que needs that arise
out of the child' s disability. There are unique
needs that arise out of a disability that are not
part of the curriculum but that the child needs
addressed in order to have educational equity. The
curriculum doesn't usually, although in some pl aces
it does, teach Anmerican Sign Language, but a deaf
child may need to have his ASL vocabul ary vastly
expanded if he's going to access the curriculum

So these are the three things in nmy view
that an | EP shoul d neet.

| think the IEP also needs to be in a
sense a contract with the parent, as it currently is,
that says this is what we will do for your child in
order to achieve these three things. And if we focus
the IEP on that, | think it would be a rmuch stronger

docunment than it is today. And | think it's noving
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in that direction, but | think there's a |ot of
confusion. | think some people still look at it as a
cook book, lots of short-term objectives, which
of tenti mes reduces the curriculumto its | owest
| evel , not noves the curriculumforward to the notion
of high expectations for kids with disabilities.

So that would be ny suggestion, Ed.

DR. COULTER: Comm ssioner Pasternack?

DR. PASTERNACK: Thank you, M. Chairnman.

First, Tom good norning. | have to state for the
record that I'msorry that you felt that you gave up
your First Amendnent rights during your tenure. |'d

also like to state for the record that during this
Adm ni stration clearly | haven't given up nmy First
Amendnment rights nor have | been asked to do so, and
I think that this President and this Secretary
encourage us exercising our First Anendnent rights.

DR. SONTAG A bipartisan comrent here.
|'ve been where Toms at. He speaks the truth on
this.

(Laughter.)

DR. COULTER: Conmmi ssi oner Pasternack?
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DR. PASTERNACK: Next question. The first
question I'd like to ask, Tom is why hasn't nore
research gone into practice?

DR. HEHIR: \Why hasn't nore research gone
into practice? | think that's a very conplex issue.
I think some of it has to do with the culture of
educati on, that educators are not trained to val ue
research. That oftentines education prograns kind of
deal with, you know, kind of |ow level stuff around
20 ways to teach long and short vowel s as opposed to
why is it inmportant for children to have
particularly kids struggling with reading,
appropri ate phoneni c awareness? Wy are you doing
this in the first place?

So | think some of it has to do with the
broad culture of education. Educators don't sit
around readi ng research journals.

| also think the researchers often do not
produce products that nake sense to people that are
in the classroom They're often |ooking at a
relatively small nunmber of issues, and they often do

it in such a way that they equivocate all over the
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pl ace and people say, well, where's the beef?

| think there are sone things that have
been done that have been different fromthat, that
have shown trenmendous results. | think today one of
the things that | find very positive about what both
the Adm ni stration has done and the awareness in
school is on the early reading research.

| renmenber when | first was in this job
and | was exercising nmy First Amendnent rights at
this point, but it wasn't contrary to what the
Adm ni stration was saying, so | was very pleased to
say it. | don't know if Alice was there. | spoke
out in California to the state CEC convention. This
was before you were director, Alice. And | talked
about the research that was energing from people like
Reed Lyon, Jack Fletcher, Sherry Barnes and people
i ke Joe Torgerson on early reading, and the
i nportance of phonem c awareness for kids with LD. |

got a standi ng ovati on.

And | said, you know, | wasn't that
witty. | nean, |I'mtal king about research here.
What | didn't realize, and | got some very negative
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views fromthe then-adm nistration of the California
Depart nent of Education. They were |ooking at nme as
if I had conmtted a big sin. But at that tine in
California, there was a nmandatory, dogmatic approach
to reading that didn't allow for this type of
instruction. The special education teachers knew
because they worked with LD kids what the reality was
of LD kids learning how to read, that they don't
intuit how to read.

And what happened since then that has
changed those policies throughout the whole country
was a rather significant research to practice effort
that the previous adnm nistration led in uniting the
research fromNIH with the research on education on
early reading. And that's continuing. | think,
Jack, you're one of the authors on this piece,

Ret hi nking Learning Disabilities, that Reed Lyon --
Jack, you are one of the authors on this piece. |
use it in my class. It is a brilliant piece, fromny
perspective, of bringing research to teachers.

When ny students read that piece of

research they go, wow, this nakes sense. So we need
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to be |l ooking at ways in which the National Research
Counci |l study, Preventing Reading Difficulties in
Young Children, is the biggest seller that the
Nat i onal Research Council has ever had. | was on a
panel recently dealing with Social Security
eligibility for people with nmental retardation, and
one of the people at NRC said to nme, the readi ng book
just surpassed the pig book. And | said, what? And
she said, well, Tom Preventing Reading Difficulties
in Young Children is now our biggest seller. CQur
previ ous biggest seller was on pig nutrition that the
Nati onal Research Council had done which every pig
farmer in the world had read because it inpacted
their incone.

And so the readi ng book has now surpassed
the pig book. So those efforts are the sorts of
things that you need to be | ooking nore at. You need
to be looking at nore high profile things that get
into the nmedia, that get into teachers' hands and
parents' hands.

DR. PASTERNACK: | guess |I'mtroubl ed by

the fact that the initiatives that you just nentioned
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are not out of OSEP, out of Research to Practice
Di vi sion, and that was kind of what | was getting at
with that question.

DR. HEHIR: No, that's not true. That's
not true. The reading initiative, the public
relations efforts that pulled all this research
t oget her, was done in collaboration between the
Research to Practice Division and NIH. Learning to
Read, Reading to Learn, which was the begi nning of
t he kind of public awareness effort that occurred.

And nmuch of the research that is in the
NRC study was nore than 50 percent funded by Part D
resources. And the design of that study was very
heavily influenced by OSEP staff.

DR. PASTERNACK: All right. That's good
to hear. | guess | want to turn to conpliance for
just a mnute. As you know, the National Council on
Disability, in their report, said that no state is in
conpliance with the | DEA. How do you think OSEP can
achi eve increased conpliance and perhaps assuri ng
that every state does ensure that there is conpliance

wi th the | DEA?
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DR. HEHIR: | think that that is a
daunting task, to tell you the truth. Everybody I
think in this roomwould |ike to see higher |evels of
conpliance for IDEA. | think it's a conbination of
enf orcenent and partnership. | think it's working
with states, you know, as Alice and Barbara said
previously, of bringing the best practice to the
states, who has the best solution to this issue of
teacher retention. Wo has really done a great job
at dealing with treatnment-resistant kids. And
bringing that to the states and the states having the
vehicle to bring it to the LEAs.

Once of the things that Alice nentioned in
her speech, and | don't know the condition of your
First Amendnent rights, Alice, but the fact that
California only retains three percent of its state
grant nmoney is a huge problem for inplenmenting |DEA
in California, because there isn't the
infrastructure, in ny view, although |I think Alice
does a terrific job, believe ne. 1've seen what
change has occurred in California since she's taken

her job. There isn't the infrastructure.
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Sone states have good infrastructure.
Texas has a wonderful infrastructure with its
regional centers and so forth and so on. | do a good
deal of training in Texas. They have a wonderf ul
infrastructure.

So | think maybe | ooking at requiring --
and this would have to be statutory -- requiring the
states to have a particular type of infrastructure
that enables the states to assist the | ocal education
agenci es. You should always assist first, in ny
view, before you enforce. And allows the SEA to give
strong assistance to the LEAs, particularly the LEAs
t hat are struggling.

But also it is inportant that there is
enf orcenent there. \When this isn't going well,
sonet hi ng happens that's nore significant, and that
has to start with the federal |evel with | ooking at
states and | ooki ng at what they do well, what they
don't do well, and naybe exercising greater, after
you' ve assisted them greater enforcenent power.

So again, | think that's a piece of it.

This is a state grant program |IDEA is a state grant
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program That assunmes the states have the structure
to be able to do this. Sone states have much better
structures to do this than others, and you see the
difference. And so again, | would -- | very nuch

i ke what Alice said in her |ast remarks about the

t hree percent being a real problem Congress all ows
themto use 25 percent of their '97 allocation --
allows themto use -- plus inflation.

But many state directors don't have any
access to that noney because there's such an effort
to get things down to the | ocal education agenci es.
| think that can be penny wi se and pound foolish
ultimately in terns of the appropriate inplenentation
of this Act.

| also |like what Todd was sayi ng before.
The states should pony up some noney for this. The
federal governnment isn't the only one having an
interest in appropriate inplenmentation of this Act at
the state level. So | think that there is an el ement
there that | think could help.

DR. PASTERNACK: | know tine is getting

away, M. Chairman. Just one quick question.
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DR. COULTER: Yes it is.

DR. PASTERNACK: You've witten el oquently
and spoken el oquently about the wait to fail nopdel
that currently exists in LD. | believe one of the
things you' ve often said is that we wait while they
fail. Wiy didn't we change that during your tenure?
Why do we continue to have a set of guidelines which
enphasize a wait to fail nodel ?

DR. HEHIR: In ternms of the LD definition?

DR. PASTERNACK: Yes.

DR. HEHHR: Well, | don't know. Jack, you
may recall this nmeeting that we had in OSEP prior to
devel opi ng the Admi nistration's proposal for
reaut hori zation. | would have, you know, having been
soneone who had worked in the field for a long tine,
having worked with LD kids, | think this is a centra
issue, and | amthrilled that this Adm nistration is
dealing with it as straight up as you are.

But the actual definition of LD, when I
called Dr. Lyon and Dr. Fletcher and a nunber of
peopl e, Bonia Blackman, there are a whol e bunch of

NI H researchers that came into nmy office, and | said,
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could you cone up with sonething else at this point?
And people did not feel confortable doing that at
that time. The science wasn't as developed as it is
now i n 1994.

| don't know what the replacenment is as
far as LD. | tend to believe that ultimtely, at
| east for reading and | anguage-based | earning
di sabilities, that the ultinmte determ nation of who
is LD should happen after there has been a pretty
intensive early intervention. You don't need
advanced di agnostics to deterni ne who's not reading
at the first grade level. You ask the teachers and
they'Il tell you, or you just sinply use the reading
measures you would normally use in the first grade
and you can tell who those kids are.

The current direction of the
Adm nistration in this area in ny viewis the right
direction. But ultimately, as we know fromthe
research, even with the best early reading
interventions, the nost scientifically based early
reading interventions, there's a group of kids that

are going to conme out of the third and fourth grade
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who are treatnment resistant. Those kids are the LD
kids, and | think that nay be the better way
ultimately to define certainly | anguage-based LD

Nurmber one, the assunption that kids have
avai lable to theminterventions and that, you know,
bells and whistles go off when a kid is not |earning
how to read in the first grade, not the fourth grade,
and that you use these types of interventions that
have been so well devel oped in the research now, and
now i s very nuch a part of public policy and I
appl aud t hat.

But ultimately recognizing that -- one of
the things that | find a little problematic when
peopl e tal k about LD, they talk about it as if al
you got to do is go and renediate it. There's enough
evi dence today to show that there are significant
numbers of kids who are going to have reading and
| anguage problenms all the way through school even
with the best interventions, and those are the kids
who shoul d be getting services under | DEA.

DR. COULTER: Conmi ssioner Fletcher?

DR. FLETCHER: Just to follow up on that
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gquestion, | was pleased to hear that you were using
research that was funded through OSEP on treatnent
resisters and so on in your class, but |I wanted you
to know that we heard testinony in Nashville that in
essence we don't know a thing about dealing with
treatment resisters, and because of that we shoul dn't
change federal regul ations around children with

| earning disabilities. And I just want to docunent
for the record that essentially that's not your

testi nony.

DR. HEHHR: Well, again, |I'mnot sure |
woul d advocate today changi ng the regul ati ons unl ess
you have sonething better to take its place. It's
one thing to have in -- one of the other things, Bob,
that we did that we were not successful in doing was
we proposed and we did not get through the Congress
in "99, no it would have been the 2000 appropriation,
a discretionary program that would seek to provide
the sorts of early interventions that the research
woul d say is necessary, and we didn't get it.

But what is being advocated now by the

Congress is not necessarily what's happening in
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school s or being advocated by the Adm nistration,
bei ng advocat ed by President Bush, is not necessarily
what ' s happening in schools. And until you have

t hose systens in place, to some extent, the existing
regul ati ons provide for a fall back when school
districts don't do what they should do in terns of
provi ding these early interventions.

So I'mnot sure, unless | could see, and |
haven't seen it from anybody, a better definition of
| earning disabilities to be put into the regul ati ons.
| would agree with what that testinmony is in
Nashville. Just because you don't change the
regul ati ons doesn't mean you can't do a whole lot to
address this issue, and you are doing a lot to
address this issue.

DR. FLETCHER: But that wasn't really ny
guestion. M question was really this idea that we
don't know anyt hing about dealing with treatnent
resisters. | gather that it was sufficient that you
woul d actually use these materials in your class and
saw it as a fairly substantive contribution that OSEP

had already nade in terns of identifying treatnent
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resisters and devel oping interventions for them and
things of that sort. Isn't that correct? Isn't that
what you sai d?

DR. HEHIR: Yes. And what | would say we
know about, about treatment resisters, is on one
| evel doesn't require any nore research, which is if
you don't read by the time you're in the fourth
grade, you're disabl ed.

DR. FLETCHER: Ri ght.

DR. HEHIR: There's no question about
that. By any kind of definition of disability, if
you | ook at a mpjor life function. A major life
function of children is to read. So if you're not
readi ng by fourth grade, you're disabl ed.

Now i f you have all of these wonderf ul
interventions in kindergarten, first, second and
third grade, and | would say that you have to start
interventions with some kids | ong before kindergarten
if you particularly talk about not just the issue of
whet her a kid | earns how to decode, but also the
issue if kids can ultinmately conprehend, which is a

| anguage issue. And if you | ook at the fact that
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there are many kids, there's huge disparities between
t he | anguage devel opnent of some kids and ot her Kkids,
which ultimtely inpacts conprehension, that you've
got to start at the third grade.

However, if you provide these
interventions and the kid is treatnent resistant, one
of the things that kid needs in ny viewis an |EP.

DR. FLETCHER: Yes.

DR. HEHIR: And that | EP should be very
cl ear about how this kid is going to access the
curriculum given the fact that reading is not his
strong suit. He needs to learn math. He needs to
| earn science. He needs to | earn social studies,
and there are lots of ways to accommodate a kid in
the curricul um who doesn't read well

DR. FLETCHER: Ri ght.

DR. HEHHR: So | would disagree with that
pi ece of it. | think we know a | ot of what we need
to do with treatnent-resistant kids, which is to
provide themwith -- there's a lot nore we need to
know, but we need to provide themmnimally with

access to the curriculum assunm ng the nature of
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their disability.

| also think, Jack, that with these kids
who have not read by fourth grade, that we need to
continue to provide themw th direct services in the
area of reading.

DR. FLETCHER: Yes. Absolutely. And in
fact we know how to do that.

DR. HEHIR: And that should be part of
their 1EP too. And we know nore about how to do
t hat .

DR. FLETCHER: Right. And so | think
that's probably a good exanple of what you descri bed
as the tendency of researchers to equivocate about
how much we know and when things should be
i npl enent ed.

But | want to shift back to the, you know,

you were talking a little bit earlier about the

neeting that we had about changing the definition and

early intervention services and things of that sort.
And | wanted to rem nd you that one of the upshots of
t hat neeting was essentially this group that you

convened, and | was al ways pl eased that you had
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convened that group. | thought it reflected the
wi sdom t hat you continue to exhibit about children
with disabilities.

But we were essentially told that the
provi sion of early intervention services through
OSERS was not somet hing that OSERS woul d consi der
because it's an agency that serves children with
disabilities. And | was wondering if you agree with
t hat position, given your First Amendnent rights now.

DR. HEHIR: Well, to sone extent at that
neeting what | was reflecting was the then-statute.
To some extent the current statute. | believe that
speci al educati on noney should be nmuch greater than
it is. This is where ny First Amendnment rights, and
| don't know if this will affect Bob, but | certainly
believe in the 40 percent conmm tnment.

DR. FLETCHER: Sure.

DR. HEHIR: And that's not sonet hing,
bel i eve me, when the President sends up 10 percent
and you believe in 40 percent, | didn't say 40
percent because |'d probably be out of the job. And

that's where the First Amendnent inhibition conmes in,
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and | think that's conpletely appropriate. You're
part of an adm nistration, you work for that
adm ni stration. Nobody's forcing you to work there.

But assuming this rmuch | arger pie of
federal comm tnment to special education, which I
think the Congress very nmuch wants to do, sonme of
t hat noney should be able to be used for the types of
t hings you're tal king about without having to give
kids disability labels. And | agree with that.

DR. FLETCHER: MW point was sinply that to
a certain extent, any effort to redo the definition
and so on was derailed at that point because of that
particul ar concern, which | understand.

DR. HEHHR: | think you're right. That
was a piece of the concern. Mst of the LD advocates
were very, very unconfortabl e opening that
definition. | think one of the things that in the
field of LD we have struggled with as long as |'ve
been in the field is people recogni zing that these
ki ds exi st.

And so tanpering with that definition

coul d have been a very, very negative thing for the
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ki ds who have LD

DR. FLETCHER: Ri ght.

DR. HEHI R: Because | believe that
definition, as inperfect as it is, is a safety net.

DR. FLETCHER: Right. | have to ask one
ot her questi on.

DR. COULTER: Qui ckly.

DR. FLETCHER: | know you're trying to
nove on, M. Chair. But | just wanted to ask, you
know, given the description that you had earlier of
the relationship between OSEP and NI CHD, the
Conm ssi on asked OSEP to provide exanples of their
col |l aboration with other federal agencies, and there
was no nmention of any relationship with the NI CHD
Center for Mdthers and Children, which includes Reed
Lyons' branch as well as the nental retardation and
devel opnental disabilities branch. And |I had the

i npression personally that there's very little

i nteracti on between the Research to Practice Division

and those particular divisions of NI CHD.
Are you essentially saying that's not the

case and that there is substantially nore
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i nteraction?

DR. HEHHR: Well, | can speak to when |
was at OSEP. And there was col |l aboration not just
wi th Reed, which | considered one of the npst
satisfying collaborations that | had at OSEP, because
| felt that the research that Reed and fol ks |ike you
have done for him --

DR. FLETCHER: As well as people at OSEP.

DR. HEHHR: As well as people with OSEP
really has noved the ball forward. W wouldn't be
tal ki ng about sone of these issues of treatnent-
resistant kids and early intervention for kids and
phoneni ¢ awar eness wi thout that research. | feel
very, very satisfied in that.

We al so did a significant anount of
col | aboration on children with attention deficit
hyperactivity disorders and various efforts to get
the research out on those disorders.

We did significant coll aborations with the
Center of Mental Health Services on Comrunity of
Caring Grants. Gary DeCorlis over there. Can nore

be done? Sur e, nor e can al ways be done
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Col | aboration is a difficult thing. But |I feel that
we shoul d al ways be | ooking at these intersections to
make sure that we're benefitting the nost by the
federal contribution.

DR. FLETCHER: Thank you.

DR. COULTER: Thank you, Dr. Fletcher.
Dr. Hehir, | think you heard earlier Comm ssioner
Sontag speaking to the lag tine between when OSEP
visits a state and the production of the report on
that visit. And | think we all understand one of the
nost fundanmental things to change behavior is to get
timely feedback

Can you hel p us understand ways in which
we coul d i nprove or nmake recomrendati ons regarding
OSEP' s i nprovenent so that reports get issued in a
nore tinmely manner? | nean, 18 nonths to two years,
which is the current data that we have on reports
getting out. That certainly isn't anything that's
going to stinmulate change. What will get reports out
qui cker?

DR. HEHHR: | agree with you. The reports

have to get out quicker than they have in the
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| think the thing that would get them out quicker is
if they touched fewer hands. OSEP exists within a
pretty | arge bureaucracy at the Departnent of
Education and | felt very strongly that there were
often reports that | would see within two nont hs t hat
I would sign off on that the staff at OSEP had
produced that touched so many hands after it left ny
of fice, and nmany tines when it was state of
negotiation around this finding or that finding and
is this really what the | aw provides for, et cetera,
et cetera.

| think enpowering OSEP to be able to
produce its own reports without a | ot of other hands
touching it would be central to that effort. And
again, | think if you | ook at the people who are at
OSEP, if look at Ruth Ryder, if you |look at JoLeta
Reynol ds, they know the | aw better than anybody |
know.

So it would be one thing if there wasn't
t he expertise within the organization, but there is
the expertise within the organization. The question

is the nunber of hands it touches when it | eaves
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there. And sone of the hands it touches are people
who are very much higher up in the organization and
don't have a lot of tinme to attend to this sort of
thing. But they have a | ot of power. They have the
power to be able to sit on sonething for three

nont hs, four nonths. And then Alice is back in
California saying, gee, | want to nove with this
stuff and she can't nove with it because she doesn't
even have the report.

DR. COULTER: Once again, | think we've
heard a lot of testinony speaking to the positive
nature of a partnership and working towards
conpliance. The question |I'mgoing to ask you is in
no way to dimnish the fact that there are |ots of
possi bilities when people have a constructive
rel ati onship.

Let ne now turn, however, to those very
rare instances where sanctions are required, and |
think you nentioned three exanpl es where sanctions
had been attenpted, only one of which, at |east
during your tenure, was actually successful in going

through in ternms of looking at the linted sanctions
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t hat you had.

|'"d like for you to respond to two
guestions actually as it relates to sanctions. One,
within the current structure of either the Departnment
of Education or the federal governnent itself, and we
have the National Council on Disability which has for
i nstance suggested about maybe novi ng nonitoring and
enf orcenent out, conpletely out of the departnent, or
maybe somewhere el se within the departnent.

Speak to structurally what would lead to
nore effective enforcenent. And secondly, what other
tools, what other, besides w thholding part are al
of the noney, what other things do you think would
make this | aw nore easily enforceabl e, not just
i npl ement abl e, but enforceabl e?

DR. HEHHR: | would like to correct the
record. There were several states in which we did
condi ti onal approvals when | was at OSEP, and there
was one state, actually two states in which we -- one
state where we went to withhol ding, another state
where we sought withholding in the state. Actually

two states, three states. And the state at the
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el eventh hour came around.

DR. COULTER: Well, Dr. Hehir, | think I'm
referring to you nentioned Pennsyl vania, an exanple
that a nunber of us are aware of.

DR. HEHIR: Ri ght.

DR. COULTER: And | think you used as an
exampl e the political factors, | don't want to say

intrusion, political factors that inhibit

enforcement. So --

DR. HEHIR: | think that on the
enf orcenent issue, | think that the degree to which
an adm ni stration and Congress -- and Congress --

support enforcenent is largely a political issue. |
think that's too bad on one level, but that's the
nature of our system And so | think, number one, if
the Adm nistration is really clear about when it
enforces, and | don't think we were ever that clear
about when we enforce, but if up front the

Adm nistration said, if the follow ng things occur,
this is when we nove to enforcenment, and then we nove
to enforcenent using |less restrictive neans than full

wi t hhol di ng as you nove al ong.
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In other words, there's a conti nuum of
enforcenent. | think that could be articulated and
that would help. But | think ultimtely, the
Adm ni stration and Congress has to support the notion
of enforcenment, which our admnistration did. W did
support the notion of enforcenment, although at tinmes

it was difficult to sustain that, given the political

climte.

| think in terns of the law, | think that
there is sufficient legal -- | don't think the | aw
needs to be touched in this area. | think that there

is sufficient tools available to the Adm nistration
now and to Congress to enforce. | also think,
however, if you look at what ultimately is going to
hel p, what | said before about making sure the states
have the infrastructure to be able to inplenment this
| aw woul d probably be the npbst inportant thing you
coul d do.

DR. COULTER: Structure. |Is the current
structure the best structure for ensuring
enforcenment, or should enforcenment be noved somewhere

el se?
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DR. HEHIR: | think enforcenent should
stay in OSEP. | don't know where else it would nove.
| think one of the things that needs to be recognized
with IDEA, it's a civil rights law, yes, but it's
also a state grant |law, that there is additional
requi renents that go far beyond civil rights that
| DEA seeks.

It is also, as | nmentioned before, a state
grant law, so that the existing nmonitoring system has
been one that's been developed with that in mnd. In
ot her words, it nmonitors state agencies. There
aren't any other conparabl e education |laws that quite
work that way. And so again, | wouldn't recomrend
that at this tine.

Do I think there needs to be nore
col l aboration with OCI? Yes. | think that that has
al ways been a difficult thing. Wen you are getting
to things that are really clearly civil rights
i ssues, in other words where both 504 and ADA are
relevant, then | think there should be sone joint
activities. We did some when we were there. We did

sone with New York City, for instance, with the
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regional office in New York City with the New York
City public schools. W did quite a bit on the issue
of overplacenent of mnority kids in special ed, but
I think there can always be nore of that.

But | think nmonitoring of |DEA should stay
in OSEP. It also should be connected to the
di scretionary programns.

DR. COULTER: Dr. Hehir, | want to thank
you very nuch for your indul gence both in ternms of
t he anmount of time we took with you and getting
started late, and | also want to thank the indul gence
of the speakers that are about to follow you because
we are runni ng on.

So if you would, our three speakers that
are schedul ed next, would you please cone up?

DR. HEHHR: Alan, | will be presenting ny
written testinmony to you next week.

DR. COULTER: Thank you very much. W
appreci ate that.

Menbers of the audience, 1'd like to
i ntroduce to you three speakers who are going to

address a topic called Consuners: |Inproving Speci al
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Educati on Through the O fice of Special Education
Prograns -- What Wbrks and What Can Be | nproved.

To address that topic we have three
speakers. W have Paula Gol dberg. M. Gol dberg is
t he Executive Director of the Parent Advocacy
Coalition for Educational Rights, affectionately
known as PACER. PACER is based in M nneapolis,
M nnesota, and its mssion is to expand opportunities
and enhance the quality of life of children and young
adults with disabilities and their famlies, based on
t he concept of parents hel pi ng parents.

We al so have with us today Leslie Seid
Margolis. She is the Managi ng Attorney of the School
House Di scipline Project at the Maryland Disability
Law Center. The Maryland Disability Law Center is a
nonprofit corporation established by federal and
state law to advocate for the rights of persons wth
disabilities in the state of Maryl and.

And third, we have Richard "Di ck" D.
Komer, who is the Senior Litigation Attorney at the
Institute for Justice based in Washington, D.C. He

litigates school choice cases and enpl oynment
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di scrim nation cases in both the federal and state
courts. And folks, | want to thank you for your
attendance and your patience with us. This is a very
i nportant topic. M. Gol dberg, you' re on.

MS. GOLDBERG. Thank you very much
Chairman Coulter. |I'mvery pleased to be here today.
| am Paul a Gol dberg, Executive Director and a founder
of PACER Center in Mnnesota. PACER was anong one of
the first parent training and information centers,
and we were funded by OSEP in 1978 along with PTSI
al so.

DR. COULTER: Paul a, speak directly into
the m ke so that the audi ence can hear you.

MS. GOLDBERG.  Okay.

DR. COULTER: Thank you.

MS. GOLDBERG. Actually, OSEP clearly took
a risk and a new direction in funding parent centers
in the seventies, and they have been a remarkabl e
success in pronoting parent involvenent and parent-
pr of essi onal partnership.

| am also Co-Director of the Alliance

Project, which is funded by OSEP to provide technical
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assi stance to the 105 parent training and information
centers and community parent resource centers, which
I will refer to as parent centers, throughout the
country.

Today |I"'mgoing to talk briefly about
three things. One, the inportant role of the PTIls
and the community parent resource centers and share
the evidence of their success and the data. Make
recomendati ons to about OSEP regardi ng our
experience. And three, nake recomendati ons from
parent centers regardi ng conpliance and ot her issues.

For nore than 20 years, PACER has been
i nvol ved in hel ping other parent centers across the
country and al so helping famlies. Since 1997, PACER
has been the national coordinating office for the
techni cal assistance alliance for parent centers, or
the Alliance. | want to personally thank Donna
Pflug, who is our project officer at OSEP for her
i nportant hel p and support as well as acknow edge the
dedi cati on and comm tment of the parent centers where
a mpjority of the staff are parents of children with

disabilities.
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During the past 23 years with PACER, |
have seen both the best of times and the worst of
tinmes. It is the best of tines because we have seen
t he number of parent centers grow froma snal
handful to 105 and one in every state at least. This
nmeans hel p for thousands of parents who care deeply
about education for their child with a disability.
Parent involvenment is recognized as a nmjor
cornerstone of education and one of the four pillars
of Secretary of Education Paige and an inportant part
of No Child Left Behind.

Study after study describes the inportance
of parent involvenment in the success of children in
schools. | don't know how many of you saw 60 M nutes
| ast Sunday night, but they denonstrated the
i nportance of parent involvenent in achieving
educati onal outcones for children. It was quite a
denonstration of success with mlitary famlies
actual ly.

More children with disabilities are
graduating from high school and taking jobs. There

are ammazi ng success stories for children with
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di sabilities because of |DEA.

It is the worst of tines because there are
still children with disabilities who are not
receiving a free appropriate public education. The
education systemis not working for them | will
rel ate one recent call we received at PACER. Tomis
17 and lives in rural Mnnesota. He had received
speci al education for many years. His nother called
PACER stating that her son was not |earning and was
spending a lot of tinme with the janitor, which she
didn't understand. Wen we asked for copies of Tom s
| EP, the nother said she had not been invited to an
| EP neeting in three years,.

When she requested copies of the | EP at
PACER s request, she discovered, one, that the
teacher had forged the nother's name on the | ast
three years of IEPs. Two, the school had changed
Tom s diagnosis fromlearning disabilities to nmental
retardation wi thout the nother's know edge or
consent. And three, Tonls main goal on the |EP was
to work with the janitor nost of the day. The second

goal was to learn to value the library 76 percent of
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the tine.

This is a horrific story from 2002. The
t eacher has been suspended and the PACER staff person
continues to work with the parent and with the school
to hel p that student.

What do parent centers do? They help
fam lies make inforned decisions that result in
appropriate education and services for children with
disabilities, work to inprove outcones in education
for all children, to educate and inform parents and
pr of essi onal s, resolve problens between famlies and
school s, and connect children with disabilities to
community resources.

We want to share with you the inportance
of the parent center system or parent training
system As a part of the Alliance technical
assi stance grant, we developed a plan to help the
parent centers collect data. W just finished a
report that docunments four years of work of the
parent centers. For the first tinme we have coll ected
data from al nost 100 parent centers. Professor Susan

Hazazzi fromthe University of Vernont has worked
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with us and hel ped us with the process and report the
dat a.

Last year the parent centers served al npst
one mllion people, which is an average of nearly
10, 000 people per center. Also, 68 percent were
parents and 32 percent were professionals. It is
significant to note how many professionals attend our
trainings that call for information. W do support
par ent - prof essi onal coll aboration. W believe this
to be a tremendous value for the dollar.

Two. The parent centers serve a
representative and | arge nunber of racially and
culturally diverse famlies. The nunbers have
increased. Thirty-nine percent of persons attending
trainings were fromracially and culturally diverse
fam |ies, and 31 percent of persons calling for
assi stance were fromracially diverse fanmlies. This
data is inmpressive, and it is representative of the
number of diverse famlies in the general popul ation
and al so in special education.

As an exanple, 50 percent of the staff of

the PTI in lowa are racially diverse. At PACER we
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have staff who are Anerican Indian, African American
Hi spani c, Sout heast Asian and Sonmalian to help
i ndi vidual famlies.

Three. Parent centers serve children and
youth with ages and disabilities across a spectrum
They respond to the father whose newborn child is in
t he neonatal intensive care unit and calls every day
for two weeks for support, and to the parent of the
21-year-old who calls about enploynent issues, and to
t he parent whose child has just tried to conmt
sui ci de and has no place else to call

The outcone data, which | really want to
share with you, is inportant. Alnopst 5,000 parents
were randonmly selected and called | ast year by
i ndependent individuals to assess the effectiveness
of the parent centers six nonths after they attended
a training or called for help. Five thousand parents
represents a | arge nunber.

One. For parents attendi ng the training,
67 percent of the parents stated that their child
recei ved nore appropriate services as a result of

using the information fromthe training. Eighty-six
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percent felt nore confident working with the school s,
and 93 percent were nore involved in their child's
educati onal prograns.

Two. For parents receiving individual
hel p over the phone, which we spend a great deal of
time doing, 84 percent of the parents received sone
of the services their child needed, and 88 percent of
the parents felt nmore confident in working with the
school s.

Three. Parent staff attended nore than
11,000 I EP neetings with famlies where they help
resolve issues. Additionally, parent centers
di ssemnated 1.5 mllion newsletters and had 3.5
mllon contacts through Web sites, for a total of 5
mllion people.

We have been told that this data is
i npressive. These statistics are only possible
because of the type of people who work at parent
centers. They are passionate, driven, caring people
who work very |l ong hours and have a m ssion because
t hey understand what it is |ike to be a parent and

have a vision of the future.
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Parent center recommendations. Parent
centers are vital to so many famlies. Parents tell
us that procedural safeguards need to be maintained
in the law. Teacher training and witing | EPs and
knowing the law is critical. LEA nonitoring and
conpliance are necessary for both outconmes and
procedures and a strong state conpliant systemis
vital .

One. Parent centers are very cost
effective and are an inportant investnment. Parent
center staff often resolve conflicts and
nm scommuni cati on between parents and schools. This
saves school districts and states thousands of
dol l ars that nmay have been spent on hearings and
litigation.

Parent centers are underfunded, and nmany

cannot even afford basic health benefits for their

staff. Yet they performa vital role and have proven

out cones.
Parents centers help with system c issues
and build capacity at the local level. W hear that

there is an increasing demand for services. W
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recommend i ncreasing resources for parent centers to
$50 million this year and $10 mllion each of the
next five years. Wth 6.4 mllion children receiving
speci al ed services, the current $26 mllion for the
PTI line itemamunts to only $4 per child. The
parent centers need nmore funds to serve nore
fam lies, help resolve nore conflicts and hel p
i nprove outconmes for children.

We recomended, nunber two, sone
addi tional new services in addition to the current
ones for parent centers. They would include:

1. Transition and rehabilitation.

2. Early childhood, including transition
information for famlies.

3. Mediation attendance with parents and
juvenile justice issues.

And the | ast one, early intervention and
early reading.

We recomend OSEP require pre-service, in-
servi ce devel opnent that includes collaboration with
the parent centers and as a criteria for funding. W

recommend t hat OSEP have parent centers as a part of
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all task forces, review panels, research projects,
SI G projects and ot her OSEP prograns.

And a few quick recommendati ons based on a
national survey fromthe National Coalition of Parent
Centers on conpliance.

Medi ation. We recommend changing the | aw
in | DEA to nake state-supported paid mediation
available at any tine if a parent requests it, not
only after a conplaint requesting a due process
hearing is filed, which is the current |aw now

Two. Due process hearings. W recomrend
t hat OSEP be required to keep data on the nunber of
heari ngs, nmediations and facilitated | EP nmeetings
held in each state and fund aa study to | ook at
states that have high and | ow nunbers of due process
heari ngs.

We recomend research in how alternative
di spute resolutions are working. Last year there
were only 3,020 due process hearings at Level One in
this country. Seventy-two percent were fromfive
states. Twenty-one states have fewer than 10

hearings a year. Thirty-three states had | ess than
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20 hearings a year. Wth 6.4 mllion children, that
is .0004 hearings per child which is clearly a small
numnber .

Three. State conplaint procedure. W
recommend strengthening the state conpl aint procedure
by, one, requiring states to strictly conply with
timelines, nonitoring and enforcing findings and
corrective action plans. And we view state conpl ai nt
systems as a viable alternative for due process
hearings for famlies. And we also would like to see
the complaints publicly stated as well as the
resol ution.

In a recent survey, 78 percent of the
parent centers reported that their state conpl aint
systemis not working. |In Mnnesota, our state
conpl ai nt system does work, and it benefits all

And | astly, IEP. W strongly support
keepi ng the short-term objective to help parents and
t eachers know where the student is progressing. W
strongly support keeping the annual |EP as a tool for
l earning with outconme. It is the heart of |DEA

We recomend that OSEP devel op a node
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that includes outconmes. When we | ook at No Child
Left Behind, how will we know if we have left a child
behind if we don't know where we are goi ng? Annual
| EPs, short-term objectives and annual goals provide
a map to the future with accountability.

| hope in the next five years we will be
able to say these are the best of times for al
children. Thank you very much.

DR. COULTER: Ms. Margolis?

MS. MARGOLIS: Thank you. Good norning.
My nane is Leslie Seid Margolis. |'ma Managi ng
Attorney at the Maryland Disability Law Center, which
is Maryland's protection and advocacy agency.

|"ve been with MDLC since 1985 and have
represented numerous children with disabilities in
i ndi vi dual special education cases and cl ass
litigation as well as in juvenile court foster care
pr oceedi ngs.

|'"ve al so spent a great deal of tinme
wor ki ng on policy issues at the |ocal, state and
federal levels. | chair a statew de speci al

educati on advocacy coalition | ooking at policy issues
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t hroughout Maryl and. W' ve got roughly 25 nenbers.
And | also chair a national advocacy work group
devoted to the issue of |IDEA nonitoring and

enf orcenent, and | believe that's probably the reason
I m here today.

| really appreciate the opportunity to
testify this nmorning regarding the Ofice of Special
Education Prograns, and | need to say that ny
perspective is based not only on the many years t hat
| ve worked on special education |egal and policy
i ssues but also on ny status as the parent of a
nearly eight-year-old child with severe physical and
cognitive disabilities who is fully included in a
regul ar education programin Baltinore City.

My interest in special education at the
federal |evel was sparked by a 1989 nonitoring report
i ssued by OSEP to Maryl and that was one-and-a-half
pages | ong and declined to identify any violations.
Over the course of inquiries and later litigation
under the Freedom of Information Act, we |earned that
OSEP in fact had prepared a report naking numerous

findings of violations but that Maryland had objected
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to that report and the two agenci es had essentially
negoti ated the report away.

I think our experience in Maryl and becanme
arallying cry for change to the nonitoring process
and ultimtely a nonitoring oversight conmttee was
set up by OSEP in the early 1990s. | was a nmenber of
that comm ttee and roughly maybe ten years ago, | was
asked to speak at one of the neetings. | stated that
nonitoring i s nmeani ngl ess without enforcenment. Since
that time, numerous changes have been made to the
nonitoring system by OSEP, but | think the statenent
is just as relevant today as it was ten years ago,
and |'"'mgoing to repeat it: Monitoring is
nmeani ngl ess wi t hout enforcenent.

Twenty-five years after the | DEA was
enacted, we are still struggling to ensure that the
law is inmplenented at all, let alone effectively, for
students in every school district in the country.
Part of the problemis inadequate nonitoring and
enf orcenent at the state |evel, and part of the
problemis a federal nonitoring systemthat sweeps

too broadly, focuses too much on procedures and too
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little on substance, fails to produce tinely
nonitoring reports and engages in enforcement action
only rarely and inconsistently.

The problems with federal nonitoring have
been persistent enough and pervasive enough that a
few years ago a nunber of advocates from protection
and advocacy agenci es and national disability and
educati on groups joined together to determ ne a
course of action that would result in meaningful
change. It's this process and the resulting work
with OSEP to develop a focused nonitoring systemthat
| would like to talk about today.

To be perfectly candid, when our work
group first began to neet, we were focusing our
efforts on whether we should sue OSEP for failure to
effectively nonitor and enforce the IDEA. But to
di spel the notion that |awers always want to
litigate, I will say that we asked oursel ves what we
wanted to get out of litigation. And what we wanted
was a nonitoring process that actually worked.

So we set ourselves the task of trying to

cone up with one, and we devel oped a framework for
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what we have called focus nonitoring. The essence of
t hat proposal that as a broad, as we've
conceptualized it, is that a broad group of people
woul d identify a few significant priorities. Those
aspects of the IDEA that if they were really
i npl ement ed woul d nmake a difference for children.
And it's those priorities that are nonitored using a
dat abased, verifiable system providing supports in
capacity building, and that's a very key part of what
we' re advocating, and then when necessary,
utilization of sanctions.

In our view, though, the quid pro quo for
a narrower, sharper focus on a small nunber of
priorities is nmeaningful enforcenment that results in
i npl enmentati on of those priorities. And | use the
word "inplenmentation"” rather than conpliance, because
| think that for whatever reason, the word
"“conpl i ance" has become synonynous with procedura
requirenents. | think that is an overly narrow,
erroneous way of defining the term In fact,
conpliance with the | DEA neans inplenmentation of the

I DEA and all its substantive as well as procedural
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requirenents. And | really think that as the

Conmi ssion does its work, it's inmportant to dispel
this very narrow definition of conpliance that's cone
about .

We approached OSERS with our framework and
we had several neetings, the outcome of which was
OSEP' s agreenent to participate in a series of
neetings with a very broad group of stakehol ders, as
OSEP has terned us. Beginning in November of 2000
and continuing with small work group neetings that
will culmnate in a full stakehol der group in June of
this year, we filled in many details of a focused
nonitoring systemthat relies on data for
deci si onmaki ng pur poses.

We have identified possible OSEP
interventions ranging fromtechnical assistance to
sanctions, along with a system for how the
determ nati on of what |evel of OSEP intervention
woul d take place. 1've brought copies of the current
draft of our proposal. They should be attached to
the copies of my testinony. But note that this

proposal will be revised very shortly to include a
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sanctions protocol as well as additional information
i nvol ving Part C.

| think that | speak for other advocates
and parent nmenbers of our stakehol der group when |
say that we've been very pleasantly surprised by how
far we've come. | don't think any of us expected
when we began the neetings with OSEP t hat we woul d
actually have a proposal that we could circul ate that
all of us could agree to, but we think we're pretty
much there.

OSEP staff have participated neaningfully
in our neetings. They have provided us with
information that has hel ped us craft a proposed
system and we think that it would truly nake a
difference for students if it were inplenented. But
-- and there always is a but -- | have to say that
now t hat we've gotten to the point where our system
could be inplenmented, at |least on a small scale, | am
concerned that OSEP may | ack either the ability or
the will to make the system real

At heart, | think I and others are

concerned that focus on a small nunber of priorities

175



10

11

12

13

14

15

16

17

18

19

20

21

22

23

woul d be readily enbraced by OSEP but that the other
essential piece of our proposal, which is the
enf orcenent piece, will not be so easily adopted and
exerci sed.

| am somewhat encouraged by the very firm
position that OSEP took in my own state at our | ast
steering commttee neeting when OSEP was very cl ear
about the need to do business differently and to
consi der enforcenment actions against |ocal school
systems. But the gap between tal king about
enf orcenent and actually engaging in it sonetines
seens |i ke an unbridgeable chasm

| understand that OSEP has to function in
a world that's very full of political pressure and
fraught with the tension that cones from having to
have a cooperative relationship with the peopl e that
OSEP is charged with oversight responsibility of.
But to preserve any level of credibility with
advocat es and parents, and rmuch nmore inportantly, to
enabl e the prom se of the IDEA to be fulfilled by
true inmplenentation of its requirenments, OSEP has to

put that |ast piece of the nonitoring systemin place
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and use its enforcenent authority in accord with the
provi sions of the system we have laid out or in
accord with another systemthat's subjective and that
peopl e understand clearly.

|'"ve said this before and I will say this
again, it is unconscionable to acknow edge as the
previ ous Assistant Secretary of OSERS did, that
parents are the primary enforcers of the | DEA and
then fail to act to change that situation.
Enforcenment responsibility rightfully belongs to the
Departnent, to states and to |ocal school systens. |
am cautiously optim stic that OSERS and OSEP
recogni ze the responsibility and that the work of our
group will result in meaningful changes in the
qual ity of special education through an effective
nonitori ng and enforcenent system but we've been
poi sed at this brink before. And as a speci al
education attorney and as the parent of a child who
i s dependent upon | DEA for her education, | truly
hope that this tine OSEP will be able to bridge the
gap between tal k and acti on.

| urge the task force to recomend the
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adopti on by OSEP of the focus nonitoring systemthat
i ncludes a dat abase exam nation of priorities and
enf orcenent to ensure inplenmentation of those
priorities.

| want to thank you again for the
opportunity to testify. And at the conclusion of our
panel, |'d be happy to address any questions you nay
have. Thank you.

DR. COULTER: Thank you, Ms. Margolis.

M. Koner?

MR. KOVER: First 1'd like to thank you
for inviting me to be on this panel. | have perhaps
as conpletely a different perspective on these issues
as is possible since | don't work with OSEP. |
haven't worked with OSEP for al nobst ten years. |
haven't m ssed not working with OSEP for the |ast ten
years.

But first let me just summari ze ny
background. For 14 years after graduating from |l aw
school in 1978, | worked in a variety of the federal
civil rights agencies. | started at HEW before there

was a Departnment of Education, then | worked at the
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Depart nent of Education, then | worked at the Civil

Ri ghts Division at the Department of Justice and then
at the Equal Enpl oynent Opportunities Conm ssion for
one of ny longer stints, five years.

| then returned to OCR in 1990 to the
position that C. Todd Jones currently hol ds.
Throughout that time, nmy primary energy went into
disability issues, because when | started, Section
504 was just in the process of being inplenmented and
t he | DEA had been recently revanped, including
i ncorporating and el aborating on the draft provisions
fromthe Section 504 regs on el enentary and secondary
educati on.

In 1993, the Clinton Adm nistration's
arrival gave ne the opportunity to pursue other
endeavors and since then |'ve been a part tine
attorney working at the Institute for Justice where
virtually all of nmy tinme is spent pronoting school
choice initiatives, ranging from vouchers through
charter schools on the other hand.

As a result, my contact with the | DEA has

been essentially froma kind of |egal policy point of
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view, which is how to incorporate into school choice
initiatives equal opportunities for disabled students
and their fanmlies to participate in those sorts of
initiatives. As a result of the six current voucher
prograns in the United States, one, in Florida, is
exclusively limted to children eligible for special
education, and all of the other five have unusual or
speci al provisions for addressing the needs of
i ndi vi dual s needi ng speci al educati on.

That occurs in a context, though, of a
| arger attenpt to provide parents with greater
choi ces and opportunities in pursuing education,
typically nonpublic alternatives, although as all of
you | assune are aware, charter schools are in fact
public schools and raise special |DEA questions which
we occasionally address.

But nostly what we deal with is
i ndi vi dual s who want to opt out of the public schoo
system because they | believe reflect what | think is
an unusual dichotony or conundrum which is at the
sane time that we've nmade incredible strides in the

time that |'ve been working during my working life,
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whi ch spans from 1978 till today, we've made

i ncredi ble strides in special education and in
serving children in need of special education, the
overall performance of the American education system
has in fact declined and declined steadily.

And it is in the context of trying to
reverse that overall trend that the Institute for
Justice advocates increased conpetition and increased
opportunities for all parents to make use of other
opportunities besides nmonopolistic public schools.

As a result, the people that we deal with,
t he people who are our clients in school choice
litigation, are people who want out of public
school s, people who believe that their children have
been misidentified as in need of special education,
peopl e who believe that they need a different
envi ronnent for their children because the public
school s have beconme increasingly characterized by
di sruption and i nadequat e educati on.

As a result, from our perspective, the
i ssues that OSEP shoul d probably focus attention on

are the extent to which special education
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requi renments may be contributing in any way to the
i ssues of the failure of public schools to be able to
mai nt ai n adequate discipline, the ever apparent
i ncreasi ng expansi on of the number of children in
speci al education, in particular the category of
peopl e | abel ed as | earni ng di sabl ed and who because
of that |abel may in fact be diverting resources away
fromnore severely disabled and clearly disabled
chil dren who need greater services, and the issue of
accountability of why children are not learning in
general, not just |earning disabled kids.

One of the things | was interested to note
t he previous speaker discussing was the fact that
California with its enphasis on whol e | anguage had
managed to fail because of that enphasis on
addressing early readi ng needs. That issue was not
limted to kids with learning disabilities. It of
course had substantial inpacts throughout the state
of California on their performance on tests and on
the ability of kids to learn to read. | think that
that's a very good exanple of the issue of the

overall concern that we have for public education and
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its inpact on the subset, which is the kids in need
of special educati on.

Finally, in order to |l et you ask
gquestions, 1'd just like to address the one issue
which is the suggestion that enforcenent
responsibilities be renoved from OSEP and pl aced
sonewhere el se, particularly the Departnment of
Justice. As Dr. Hehir nmentioned, the IDEA is
relatively unique anong federal statutes. It is in
fact a grant statute as well as having civil rights
aspects. From ny perspective as sonebody who spent a
|l ot of time enforcing civil rights statutes,
particularly Section 504, a statute |ike |DEA shoul d
not be enforced outside of the area of the agencies
t hat have the expertise on those particul ar topics.
That will lead to significant problens | believe, and
| would recomrend that OSEP retain any enforcenent-
type responsibilities that it has.

Thank you very nmuch. |'mdelighted to
have been able to provide nmy somewhat jaundiced views
on these topics, and I'd be happy to join the rest of

t he panel in answering any questions.
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DR. COULTER: Thank you, M. Koner.
Conm ssi oners, we have relatively limted tinme, so
woul d appreciate your adherence to the five m nutes,
and | will begin with Conm ssioner Takenotoo.

MS. TAKEMOTG: | would like to wait until
this round finishes.

DR. COULTER: Okay. All right.
Conm ssi oner Sontag?

DR. SONTAG Paula, it's good to see you
agai n.

MS. GOLDBERG. Thank you.

DR. SONTAG |1'd like to ask you a couple
of questions about the data that you present on page
13 of your report. | think we all have sone concerns
about funding for special education coupled with |
think we need to take a reasonable | ook at that
growth. And as | |ooked at the area that you had the
nost action on, so to speak, it's attention deficit
di sorders. Wuld you be willing to foreshadow what
that m ght mean in terms of potential growth in
speci al education?

MS. GOLDBERG. | can only respond to
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actually saying to you that the nunber of calls we
receive fromfamlies, we receive many calls. And we
had a workshop | ast week in M nnesota where we had
al nost 200 parents conme. And we asked the question,
how many are receiving special education? And many
of them were not receiving special education. But
their children have issues and they feel their
children aren't learning. So it is an area where we
are getting calls fromfamlies, and that's what |
can say. | can't foreshadow that this is going to --
| can't answer your question directly. | can only

say that this is what we are hearing fromfamlies of
their concerns. And that when | went around the room
and asked the parents individually beforehand, they
said the schools, it was not working for their child.

DR. SONTAG  Thank you.

DR. COULTER: Conm ssion Berdi ne?

MR. BERDINE: | want to thank the panel.
This is very interesting. Enjoyed both the witten
testinony and your presentations. | have two sinple
guestions, two straightforward questions. One

directly to Paul and then to the other two panelists.
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We've heard a | ot of testinony in the
Conm ssi on about the disconnect between parents and
comrunities and teachers, and we've heard a | ot of
testinony about from teachers that they | eave the
field because of the litigious nature of speci al
education. What recomendati ons woul d you make to
OSEP, Paul a, that would help reconnect teachers in
training with parents? And the same question woul d
be to the other panelists, what recomrendati ons woul d
you nake to OSEP that would reconnect teachers in
training to the |l egal systemthat they need to | earn
how to operate in?

MS. GOLDBERG. Two points then | wll
address your question. One, Suzanne Martin fromthe
University of Florida has a new national significance
grant and it is to try and train, develop a
curriculumto train teachers pre-service about
working with famlies, and | think that is a critical
pi ece both in regular ed teachers and special ed
t eachers.

On the 60 M nutes show there was a
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prof essor who said that at her university, teachers
are not taught how to work with famlies and that it
is a very critical role. So that would be one mmjor
suggestion that | think is inmportant.

MS. MARGOLIS: | think that that's a
really key point. Having just served on a Maryl and
St ate Departnent of Education task force on teacher
preparation, recruitment and retention, ny
subcommi ttee, which was | ooking at teacher
preparation issues as they affect recruitment and
retention heard from new teachers, experienced
teachers, school adm nistrators, famlies and put our
own experiences on the table as well.

And | think we've concluded, and I
certainly have in ny years of practice, that a good
deal of the disputes that occur between famlies and
school systens are based on |l ack of good
communi cation. And | think it's really essenti al
that teachers learn as they're being trained howto
deal with famlies. | just sat through a nmeeting on
Monday that was one of the nobst unpl easant neetings |

have ever attended and thought, you know, | w sh |
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could wite an article on howto turn an ally, a
parent ally into an adversary in three hours or |ess.
And I'mnot going to wite that article, and I'm
going to continue to try to work with nmy school
system but it was an extraordi nary experience for
me, and | have a | ot nore experience in this field
prof essionally than nost parents do.

| think also that in ternms of
understanding the |l egal system it is inportant for
teachers to do that. But we heard from teachers who
conpl ai ned that the bul k of the professional
devel opnent that they receive is on what the | aw
requires. And | think again that if teachers receive
the kind of preparation they really need to work with
kids with a variety of disabilities in their
classroons, if they |learned how to nodify curricul um
adapt curriculum do effective behavior interventions
with kids, that a lot of the |legal stuff would just
sort itself out and that focusing on the |egal issues
rat her than focusing on the substantive education
i ssues for teachers in training is really one of the

reasons why there are so many di sputes as well as the
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comruni cati on issue.

MR. KOMER: |1'mnot sure that | have
anything specific that | can add to that. | think
that what that reflects is part of a |arger problem
which is that many tines teachers are not
particul arly responsive to any parents, not just the
parents of disabled children, and that's an issue
that has to be addressed system cally.

The IDEA is beneficial in that it requires
a certain level of parental interaction, and | fully
support any teacher training changes that nake
teachers nore responsive. But as long as the |arger
system c issue, which is, particularly in inner
cities, that the student population is essentially
captive and has no other alternatives, | think that
it's inevitable that adm nistrations and teachers as
parts of the educational establishnent will be
unresponsi ve as long as the population there doesn't
have ot her alternatives.

If the parents know that they can | eave
and the school districts know that they will | ose

their client base, | think you'll see schoo
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districts react different to all parents, not just
t he parents of disabled kids.

DR. COULTER: Conmi ssi oner Pasternack?

DR. PASTERNACK: Thank you, M. Chairnman.
I'"d like to state for the record that Leslie and
Paul a exenplify the kind of parents as professional
nodel that we have in nmany parents across the
country.

The first thing I1'd like to ask
particularly Paula and Leslie is what about the
conpl ai nt system doesn't work, and how can OSEP hel p
make it better?

MS. GOLDBERG. When we did a survey, and |
woul d be happy to share with you all the responses
fromthe parent centers around the country, but they
say they do not, if the state takes an acti on,
sonetimes it takes four nonths for the state to get
back to themrather than the 60 days required. So,
one,they're not always follow ng the |aw.

DR. PASTERNACK: Ckay.

MS. GOLDBERG. Two, one of the things that

we found in Mnnesota was that if they issued a
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corrective action plan, there was no follow up for

the local district to actually do it, so the parent

woul d say, well, | went through this process, the
conplaint. The state issued a report and not hi ng
happened in ny local district. So Mnnesota hired

two staff people to follow up on the corrective
action plan and within 30 days they kept follow ng up
and that's nmade a tremendous difference in the
i npl ement ati on.

So whet her you | ook at the process, you
talk to Norina Hale, who is the state director in
M nnesota, and you put sone tinmelines and sone |
think it's nore funds in terns of nore staff to
actually make it work, and in the long run it's going
to save nobney because it will have fewer due process
heari ngs and fewer adversarial issues.

DR. PASTERNACK: Ckay.

MS. MARGOLIS: | can only speak to
Maryl and, and | think we're an exanple of how federal
nonitoring can at times really make a difference,
particularly if there are teeth behind it. Qur

conpl ai nt management system has i nproved
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significantly over the |last few years. For the first
time, we have a systemthat actually lists
enforcenent actions that can be taken. W never had
enf orcenent .

Now t he state hasn't actually exercised
t hose or has just begun to exercise sone of those,
but we actually have a wwitten procedure now t hat
lists enforcenent as a piece of the process.

We use the conpl ai nt managenent system a
great deal in our office. W don't have the
resources, we don't have the staff to be able to go
to a | ot of due process hearings. And frankly, a |ot
of issues don't lend thenselves well to due process
hearings, so that is a very inportant renedy for
peopl e to have.

We have found the conplaint system nost
effective when it deals with concrete violations of
the IDEA that the state can |look to the regul ations,
find something and pin its findings to them W have
been | ess successful where we have filed conplaints
totry to change the quality of the services,

particul arly what we've found in our discipline
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project is that so many of the cases that conme to us

as discipline cases are really appropriateness cases.

They are kids who have not been identified for
speci al education or the kids who are in speci al
educati on but have really worthless behavi or
intervention plans if they have any intervention
pl ans at all.

When we have tried to conpl ain about the
quality of the behavior intervention plan, we've not
been as successful, | think because our state feels
li ke they don't have anything from OSEP or anything
in the law that they can pin a finding to and
actually make a qualitative judgment about.

So | think that to the extent that there
can be nore guidance conmng from OSEP, to the extent
that there can be nore specificity about what the
conponents woul d be of a good behavi or intervention
pl an, that's an exanple of the kind of thing | think
woul d hel p the process a |ot.

But we have been able to make both
i ndi vi dual change at the student |evel and system c

change through the conplaint process, and that's a
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very recent thing for us. It's really only in the

| ast maybe two or three years that we've been able to
do that, and | think OSEP had a lot to do, because we
were nonitored in 1999, and | think that Maryl and
felt a great deal of pressure because of the

i npendi ng nmonitoring visits.

MS. GOLDBERG: One thing | just want to
mention is that up until '97, there was a secretari al
review of conplaints that parents could file. Now
let's say a state conplaint systemisn't working, the
parents have no option. There's no place that they
can appeal. Most systens have sonme place where you
can appeal, and at this point, there isn't that.

DR. PASTERNACK: But apropos of what you
said earlier, it was taking years for secretari al
reviews to happen, and so wasn't one of the
conplaints that by the time the secretarial reviews
are done, the kid had graduated from school and so it
was no |longer relevant to the needs of that kid?

MS. GOLDBERG. |'m not sure. | wasn't
involved in that in terns of that they were taking a

| ong tinme.
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MS. MARGOLIS: If | could respond to that
qui ckly. | think when the | DEA was reauthorized in
1997, some of us at |east commented that while the
secretarial review process had not worked
effectively, that wasn't a reason to elin nate the
secretarial review process. It was an indication of
the need to inprove that process. And when the state
is responsible for violations of the |IDEA or when the
conpl aint process is not working, there is a real
| ack of a place to appeal to if there's not a
secretarial review process avail abl e.

DR. PASTERNACK: At the risk of incurring
the wath of the Chair, one nore quick question or
qui ck question for a quick answer. Wat would
conpliance with enforcenent | ook |ike so that OSEP
woul d know what it is that you're specifically
recommendi ng so that we have a system where we can
get states to be in conpliance since the NCD report
suggests again, not to be redundant, that no state is
in conpliance with the | DEA?

MS. MARGOLIS: W're in the process of

devel opi ng what we're calling a sanctions protocol
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that will be added to our proposal. But essentially,
we are | ooking at a systemthat has the indicators
that would tell you if that priority is being net,
and then using data to sort states into categories,
the ones that are neeting or exceeding the
i ndi cators, the ones that are close but need sone
wor k, the ones that need a |lot nmore work, and the
ones that we put in the category of unacceptable, and
woul d want OSEP to focus its attention primarily on
the states falling into the unacceptabl e cat egory,
because those are the states that are harm ng
children by their failure to inplenent the | DEA

The range of interventions would depend on
the nature of the violation and on the reason for the
violation. If it's an issue of capacity buil ding,
we'd want the technical assistance, the resources,
the ability to build capacity in place with tinmelines
and with actions that would occur if those tinelines
are not net.

If the reason for failure to inplement is
mal i ci ousness, for lack of a better word, if it's a

del i berate decision to flaunt the requirenents of the
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| DEA, then the intervention would obviously | ook
different you mght leap to the enforcenent piece.
But we're in the process of devel oping a proposal for
t hat sanctions protocol that would then be shared
with the [arger work group in June.

DR. PASTERNACK: Thank you, M. Chair.

DR. COULTER: Conmi ssioner Fletcher?

DR. FLETCHER: | have quick questions that
don't require el aborate answers, starting with M.
Komer. |'mwondering, in terms of your advocacy of
parental choice prograns, whether that's with or
wi t hout accountability at the | evel of either the
school or the child?

MR. KOMER: School choice fundanentally
functions on accountability at the |l evel of the
parent, the famly. |If the famly is dissatisfied
with the services they receive, the famly chooses a
different provider. |It's the same sort of
accountability that | as a parent with kids who are
now in private school exercise on a daily basis.

DR. FLETCHER: |If parental satisfaction

was an i ndex for the success of our schools, would we
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need accountability systems such as the ones that are
bei ng put in place?

MR. KOMER: |If it was in a broader
conpetitive environnent, perhaps not. But in fact we
don't have that. We have a systemin which 90
percent of the kids are in public schools, alnost all
of those in the schools they've been assigned to.

And the accountability systemis needed to detern ne
whet her or not they're providing the services that we
bel i eve they should be providing.

DR. FLETCHER: How do parents know whet her
the child is getting effective services wi thout sonme
form of accountability?

MR. KOMER: |In npost of the states, the
kids in private schools take tests just as kids in
public schools take tests. M kids take the ERBs
every year. And we have a pretty good idea how
t hey' re doi ng.

DR. FLETCHER: But for states that
provi de, for exanple, parental choice for kids with
disabilities, those types of tests are often not

appropriate for the child.
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MR. KOVER: That would be an interesting
guestion to ask in the states of Vernont and Mi ne
where the voucher progranms there called tuitioning,

t he school boards basically have two
responsibilities. One is to determ ne where the Kkids
are going to school, and second to provide speci al
education services to those kids who are identified
as in need of special ed. |'mnot sure what
accountability systems Maine and Vernont require with
respect to those special ed kids, but that would be a
nodel that you could | ook at.

DR. FLETCHER: In Florida children with
disabilities can be placed in private schools with no
form of accountability. | gather you support that?

MR. KOVER: We have supported the MKay
Schol arship Program although |I haven't seen yet
because it's so new, whether the expansion has
continued to result in high Ievels of parental
satisfaction or not. | don't think anybody's studied
t hat .

DR. FLETCHER: Ms. ol dberg, speaking of

parental satisfaction, all the data that you
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presented here is based on parental responses. Do
you have any data on the response, for exanple, of

t he professionals that attend PTI trainings or on the
responses of SEAs or LEAs or schools on PTIs?

MS. GOLDBERG. We do have data in terns of
prof essi onals who fill out workshop eval uati ons at
the end. We haven't collected that. There was a
maj or research study done a nunmber of years ago on a
PTI that actually had control groups of parents and
asked a system of teachers throughout the state and
al so special ed directors. But to ny know edge,
that's the only piece of a major research project
t hat was done.

DR. FLETCHER: So pretty much the data
that you're presenting is restricted to parental
responses, and you don't survey, for exanple, schools
to find out if they're aware of PTlIs or how they feel
about the services provided by PTlIs and so on?

MS. GOLDBERG. At this point, we devel oped
a systemto begin. There was no system zed approach
to collecting data fromthe parent centers across the

country, so our first step was really to begin to
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collect data fromfamlies. But we certainly could
begin to | ook at the other avenues.

DR. FLETCHER: And then quickly, | notice
al so i ke Comm ssi oner Sontag that many of the phone
calls that you get are from parents of children with
ADHD and | earning disabilities. And |I'm wondering if
you know to what extent the primary concern for these
famlies is over eligibility issues. In other words,
t he dispute occurs at the level of entry into special
education versus the types of services that are
provi ded.

MS. GOLDBERG. | cannot answer that. We
do not ask that question at this particul ar nonent
across the whole country.

DR. FLETCHER: Thank you.

DR. COULTER: Conmi ssi oner Takenoto?

MS. TAKEMOTG:  Thank you, M. Chair or Dr.
Chair, for giving ne sone extended time for
devel opi ng the question. But for ne this has been a
devel opnental process of listening to |ots of folks
around the country. | guess | see special education

as being a great bang for the buck when | see the
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lights turning on for students with disabilities,
parents, teachers, educators and adm nistrators, that
there are | ots of good things happening and there are
| ots of good things happening with very little
resources.

" m shocked that OSEP has 107 or had 107
enpl oyees to do all that work. And it also strikes
me that much of the work or nmuch of the bang for the
buck with those few people has had to do with using
the field to cone up with solutions, using the field
to work together nmore closely to come up with
solutions and al so di sseni nating those solutions to
parents, students, practitioners, educators.

So from each of you ny question is, at the
sane tinme we've seen and been distressed by those
| ights that have gone out in those students, in those
teachers, in those famlies, in those educators, what
woul d be the nobst inportant thing that OSEP could do
to keep the lights in those eyes shining bright? And
you don't have extended tine for response here.

MS. GOLDBERG: | think it's a whol e range

of things. You're asking for one thing. | think
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it's teacher training. | think it's parent training.
| think it's a nunber of different things. It's hard
to prioritize one. But certainly |I also think OSEP
in taking a | eadership role and saying that the | DEA
is inmportant and that special education children have
hi gh expectations and can |l earn and that we | ook at
access to the general curriculum

All the things that we've been tal king
about are significant and inportant, and OSEP pl ayi ng
that role of encouraging that, encouraging technical
assi stance, encouraging research. | think the Part D
prograns | think Tom nmentioned that they are
underfunded, and I think we need to | ook at that and
we need to encourage nore funding to have that
infrastructure of research, training, technical
assi stance.

MS. MARGOLIS: | agree that it's a range
of things and woul d say obviously increased resources
are key. More pronpt and cl ear technical assistance
from OSEP. We've heard from states that they've
asked for guidance and it's sonetinmes been years

before they've received a response.
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So a qui cker turnaround time for guidance,
maki ng the conprehensi ve system of personnel
devel opnent neani ngful, supporting better training
for teachers, and | ook at what teachers really need
to know to work with kids with disabilities | think
are sone of the things.

MR. KOVER: | think OSEP is in a unique
position to know what states are doing it right and
to publicize the states that are doing it right and
to hold themup as exanples for the other states in
an exenpl ary way.

DR. COULTER: Thank you, wi tnesses. |
know two of you are running relatively tight in terns
of needing to return to your base. W want to thank
you very nmuch for your willingness to provide
testinony and for your responsiveness to our
guestions on what we consider to be a vital topic.
So we t hank you.

Menmbers of the audience, we will be
reconvening at 1:15 to take testinony and we'll see
you then. Thank you.

(Wher eupon at, 12:10 p.m on Friday, April
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1:15 p. m

t he hearing recessed,

t he same day.)

to be reconvened at
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AFTERNOON SESSI ON
(1:15 p.m)

DR. COULTER: 1'd like to welcone you to
the afternoon session of the OSEP Task Force, Role
and Function. W have witnesses this afternoon, and
the witness that is before us nowis -- |I'msorry,
have just been advised by nmy coll eagues to rem nd
everyone that we do have a sign |anguage interpreter
avai lable in the room Those people that need
interpretation, if they would indicate to us, so we
can make certain that we can get the interpreter in
front of you.

We have two witnesses this afternoon.
Speaking to the topic of OSEP - Achieving Excell ence
in I nmplementing Special Education Through Federal
Leadership, with us today are Dr. Philip J. Burke.
Dr. Burke is Professor and Chair of the Special
Educati on Departnent at the University of Maryl and.

Dr. Burke also serves as Director of the
Institute for the Study of Exceptional Children and
Yout h, housed in the University's Departnent of

Speci al Educati on.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Wth us also today is Martin Gould, the
Seni or Research Specialist for the National Counci
on Disability, an independent federal agency that
makes reconmendations to the President and to
Congress on disability policy issues.

Gentl enmen, thank you very rmuch for com ng
today. Dr. Burke, you're on.

DR. BURKE: M greetings to nmenmbers of the
President's Commi ssion on Excellence in Special
Education, ex officio nmenbers, staff of the
Conmm ssion, all staff present, and guests. |I'm
honored to cone before you today to address the
topi cs of achieving excellence in inplenmenting
speci al education progranms through federal |eadership
as it is provided by the O fice of Special Education.

| ndeed, we have entered a new century, and
have been awakened as a nation to the critical
i nportance of education in all aspects of our |ives.
We find ourselves at a crossroads in public
education. To quote Robert Frost, we took the road
| ess traveled by with respect to the federal role in

educat i on.
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That has now evol ved dramatically froma
col l ector and di ssem nator of statistics, the early
role served by the U S. Ofice of Education, the E in
the HEWof an earlier era, to a new and vital role,
an active role in not only encouragi ng excellence in
education, but in requiring that expectations and
out cones be defined and assessed.

Progress in this rael msince the
publication of "A Nation at Risk" 19 years ago, is
not hi ng short of spectacular, as exenplified in the
No Child Left Behind Act of 2001. 1In the |ess
travel ed road, generally the active federal
envi ronnment has been travel ed before.

The history of special education and the
active role prescribed by Congress to address the
educati onal needs of children with disabilities
predat es general education initiatives by over 25
years, and it is inportant to renenber that history
as we |l ook to the future.

The current OSEP traces its organizational
roots to 1963 when President Kennedy created the

Di vi si on of Handi capped Children and Youth. This
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Di vi si on was organi zed to adm ni ster new y-organi zed
grant prograns under Public Law 88164, Prograns in
Teacher Training, Research and Denobnstrati on.

It is inportant to note that these
prograns were not conpletely new with the Kennedy
Adm ni stration. They built upon progranms authorized
earlier with a piece of |egislation signed by
Presi dent Ei senhower in 1958.

Qur country was always in a difficult
period in 1958, with the recent |aunch of Sputnik and
the national crisis of confidence that that resulted
in. This led the enactnent of the National Defense
Educati on Act, however, along with federal
| egi sl ation designed to stinulate the preparation of
scientists that year, Congress and the Ei senhower
Adm ni stration recogni zed the need to prepare
teachers of children with disabilities.

So, Public Law 85926 was enacted, creating
a significant role for the Federal Governnent in the
field of nmental retardation. It's inportant to note
t hat President Ei senhower signed that bill just four

days after signing the National Defense Education
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Act .

In 1967, Congress anended the Elenentary
and Secondary Education Act and added Title VI to
address the needs of children with disabilities.
Wth the enactnent of Public Law 89750, Congress al so
created the Bureau of Education of the Handi capped to
adm ni ster this expanded federal role in the
education of children with disabilities.

The creation of DEH was designed to
rectify the earlier dissolution of the Division of
t he Handi capped Children and Youth, which had beconme
a casualty of an organizational stream ining effort
in Government.

Testi mony before Congress indicated that
di spersal of prograns of research, personne
preparation, aid to states, and denonstration that
occurred as a result of the dismantling of the
Di vi si on of Handi capped Chil dren and Youth have | ed
to reduced services and other undesirable results.

It is inmportant to review this history
because the need for a strong and vi abl e OSEP cannot

be overstated, in ny view. Not just the presence,
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but a dynam c organi zation that provides national
| eadership, not just federal | eadership.

That | eadership must involve every el ement
necessary to make the Individuals with Disabilities
Education Act a form dable presence in the |ives of
children and youth and their famlies as they
experi ence education in our nation's schools.

Key to dynam c | eadership are the el enents
of research, personnel preparation, conpliance, and
nonitoring or programs, and a denonstration of state-
of -the-art practices in all aspects of speci al
educati on.

"1l paraphrase some of the testinony: A
continui ng and strengthened national |eadership role
is urged for OSEP. This is well beyond the concept
of federal |eadership in special education. The
latter inmplies a limted role of getting grants out
for discretionary programs and conducting the
necessary nonitoring of conpliance.

Nati onal | eadership would require the
steadfast commitnment to staffing the OSEP by the nost

hi ghl y-qualified professionals, individuals with
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experience and status in the field and in rel ated

di sciplines, individuals with expertise and standing
in the professional field that is recognized w dely,
and who are respected for their independent
under st and of issues and progranms and the chall enges
faced by the delivery of the prom se of |IDEA in al
respects.

As the federal role in education evol ves,
and assunes a nore prom nent national posture in the
lives of children and their famlies, it is essential
t hat OSEP provide critical ongoing | eadership.
Current staff and the | eadership of OSEP should be
comrended for a steadfast commtnent to the ideals
and purposes of IDEA in all respects.

They have functioned effectively in very
chal l engi ng tinmes, however, as we |look to the future
and the role of OSEP, we nmust find ways to strengthen
that | eadership. It should be possible to enable
experi enced professionals fromuniversities, state
departnments of education, and | ocal schools to serve
for a productive period in OSEP, possibly on

supported | eave.
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In the past, it has been possible to have
various internship progranms. It mght also be
possible to create sim | ar experiences for nore
seni or professionals who m ght be able to join OSEP
to support this concept of strong |eadership.

Ef fective national |eadership would be
achieved with a blend of experienced civil servants,
seni or executive personnel, appointees, and a potent
m xture of additional experts and professionals in
the field, the latter a m x of both junior and senior
pr of essi onal s augnented with interns. O course,
this m x of personnel would also include parents and
individuals with disabilities.

|"d just like to talk briefly about sone
of the problens we have in special education today,
and they are very significant. One of the critical
probl ens involves the availability of skilled, well-
prepared teachers.

WIIl a child s teacher be conpetent,
qual i fied, well-prepared, and well-supported in the
classroon? WIIl the teacher had access to state-of-

the-art intervention strategies and the | atest
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curriculum devel opnents, the | atest technol ogy,
access to staff devel opnent of the highest quality?

Unfortunately, when students gain access,
which we seemto have fornul ated very efficiently, we
seemto have resolved the issue of access, but,
unfortunately, the answers to the questions about the
type of teacher they're going to receive is perhaps
followed by the polite inquiry to ascertain the
school system or school building, or teacher the
child will encounter.

Wth w despread shortages of qualified
speci al education teachers, access all too often
nmeans access to a programwi th a provisionally-
certified or emergency-credential ed teacher. There
are sonme suggestions that | have made with a strong

| eadership role to strengthen the operation of OSEP,

and | outlined those in ny testinmony. | won't read
it; 11l highlight them For exanple, one would be
conceptual. The concept of what was bei ng consi dered

for award or funding were prograns, not projects.
That's particularly true in the personne

preparation area. |If you view the grants before you
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as projects, the natural question to ask is what's
new in this or is this new? Wen, indeed, you're

| ooki ng at prograns to prepare teachers or doctoral
students for | eadership, a nore appropriate question
is, is this program state-of-the-art and of the

hi ghest quality? And the shift to functioning, to

| ooking at grants as prograns as opposed to projects,
woul d be extrenely helpful. 1It's nore than a
conceptual shift. It mght also be possible through
this to identify highly-effective prograns, nodels
that could be identified by others to be enul ated and
replicated.

Operationally, as the grants are revi ewed
in OSEP, it's been in the recent past -- 30 points,
for exanple, have been awarded to need on the grants.
A suggestion mght be -- | know that that's been
reduced recently, but one would assume that if there
was no need for the program that the Secretary woul d
not be issuing a priority, and it m ght well be that
t hose points could be reassigned to, say, the quality
of the programthat's under review, and that the

field | eaders woul d be judging the actual state of
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the art or the quality of the programthat's being
revi ewed, and that would have a large influence on
whet her or not the programis to be supported.

There are several things within personnel
preparation right now that were to inhibit the
efficacy of the program For exanple, the payback
provi sion wherein individuals are required to pay
back two years for every year of support, no matter
how t hat support is defined, works as a disincentive
for a large nunber of students, particularly md-
car eer - changi ng students.

It creates a dynamc that is
count er productive, and there are no data to support
the need for a payback, at |east that |'m aware of.
In fact, a recent study found that 98 percent of the
doctoral graduates of those personnel preparation
prograns were actually enployed in the field of
speci al education. So what little data we do have
shows that there's no need for the payback.

Comments on pl anning CSPD and state
i nprovenent grants: We've had CSPD since Public Law

94-142 was enacted. This is a conprehensive system
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of personnel developnent. |It's a systemthat is
supposed to help states and regions to plan for the
needs for personnel.

Basically it hasn't been happening, in
sone places, not at all, in other places, rather
i neffectively. We now have the State | nprovenent
Grant Program and while it's been in existence for
only two years, there are a nunber of questions about
its efficacy and how it's functioning.

For exanple, the SIG and CSPD requirenents
shoul d be exani ned carefully, and inplenmented in a
fashi on that responds directly to the personnel needs
in the field.

A few comments on review panels: Every
effort should be nade to | ook at the review panel and
its efficacy as it functions in OSEP. There have
been suggesti ons by organi zations such as HECSI, and
we have also had a work group on peer reviewthat
made recomendati ons.

These recomendati ons shoul d be exam ned
to see where appropriate changes ought to nmade. To

give you an exanple of how it plays out, the
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experience in the recent past has been that there
woul d be three field graders. One would be an
expert, one would be the representative of an under-
represented mnority group, and another person woul d
be a person with a disability.

When you have that | ock-step fornulation
of panels, the part that seens to | ose out is the
expertise with respect to judgi ng the personnel
preparation program when, indeed, the responsibility
of the panel should be to bring to the review, the
ability and expertise to make sound judgnents on
whet her the grant application represents state-of-
the-art practice of the highest quality in the
appropriate field of preparation

On grant size and funding shortages, its'
absolutely clear -- and you'll see in ny
recommendati ons that OSEP has been grossly under-
funded, especially in light of the fact that we have
seen such ranpant teacher shortages over the past
decade. Few realize that the actual funding that was

targeted in this field was not increased for ten

years, for an entire decade.
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This past year it was increased by $8
mllion. That was the first increase in ten years.
But an acconpanying difficulty, and one that you nay
want to |look at, is the nove by OSEP to go to
significantly |arger grants, apparently to reduce the
anmount of paperwork involved and the nunber of
actions that people had to deal with -- the burden on
staff, so to speak.

It also has resulted in dimnution in the
number of prograns that could be funded. 1In the npst
recent cycle, for instance, in high incidence, there
were 145 applications. Sixty of them were
recommended to be awarded by the panels and approved,
but only 27 were actually funded.

So we were left in the mdst of a blatant
teacher shortage in every state in the Union. W
had, for exanple, 33 grants that were fundable, but
that were left unfunded. So it's a conbination.

Mostly the problemis a |l ack of funding,
but, operationally, sone exam nation should be given
to the size of those grants. To fund small grants

and target themin a program as opposed to a project,
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| think the payoff would be nuch greater for OSEP.

Also, if the problemis paperwork, sone
consi deration should be given to nmulti-year awards.

If you' ve given an award for three years, you ought
to be able to make the award and not have to deal
with the continual review each year. There has to be
a way to change that.

The funding: We'Ill be recomrendi ng, at
the very least, that there be a doubling of the
current appropriation for Part D, which would be $185
mllion, at least. At the |eadership level, we're
| earning that there has been a serious decline in the
number of doctoral students. These are the people
who staff our colleges and universities.

In fact, a study founded by OSEP found
that there has been a 30-percent decline in the
producti on of |eadership personnel. That's becom ng
a serious problemfor us as the faculty in coll eges
and universities who prepare the teachers are
begi nni ng age out.

Award cycles: This is the mantra of

training prograns and others for years, but it is
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i nportant to recognize that there is a cycle with
respect to induction for students. This past cycle,
grants were submtted in October or Novenber of 2000,
and then the awards were made in the foll owing sumrer
in July.

Those of you who are famliar with how
t eacher education or personnel preparation or
doctoral study works, July and August is already way
too late to be recruiting a class of students who
will then be involved in preparation. It nmakes the
program that much nore inefficient and | essens the
i npact that you can actually achieve with personnel
preparation.

It would be a really good idea to work
t owar ds subm ssions in October and Novenber, wth
announcenents in February or March, and then the
staff of OSEP would then be able to finish that work
and go out and actually work with the teacher
educati on progranms and training through April, My,
and June.

Recomrendati ons -- and these | will read:

Firstly, OSEP is woefully under-funded, given the
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breadth of the m ssion to address the full
i npl ement ati onal | DEA.

In the real m of teacher and | eadership
shortages, as well as in research, every effort nmust
be made to increase the discretionary funding
avai l abl e for these critical prograns. As funding
for IDEA is increased, it is strongly recomended
t hat conconmi tant and proportional indexed funding
i ncreases be made available in the discretionary
budget .

Secondly, strengthen OSEP. The role of
OSEP is unique in governnent. |t nust be
strengthened as it achieves the devel opnment and
i npl ementation of IDEA in all of its elenents and
pur poses.

Thirdly, through augnented staffing and
support, elevate OSEP to a nore nationally-visible
| eadership role, professionally, well beyond the
currently-construed federal role related to grant
managenent and nonitoring.

Fourth, the interconnection and

interrel ati onship between research, personnel
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preparation, denonstration, and nonitoring and

eval uati on of state programs nust be maintained
within OSEP and strengthened. OSEP cannot
successfully carry out the scope of its m ssion

wi t hout these prograns functioning in one |ocation,
organi zationally, operating as an effective and
conprehensi ve unit.

Fifth, OSEP should be reorganized with the
creation of mmjor divisions for research, personnel
preparation, and | eadership, state assistance, and
noni t ori ng.

Si xt h, OSEP shoul d consi der naking
signi ficant changes in the peer review process and
procedures for maki ng awards, including realistic
tinmelines, size of awards, and elim nation of the
payback provision.

Conceptual |y and operationally, OSEP
shoul d nove to consideration of the program and not
proj ect fundi ng, where appropriate, including the
elimnation of ratios for student financial support.

And, finally, CSPD and SIG should be

exam ned carefully to determ ne how they are
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contributing to teacher production and staff
devel opnent, particularly with respect to support for
pre-service preparation of teachers in institutions
of hi gher education, as well as staff devel opnent for
personnel in the schools.

Thank you.

DR. COULTER: Thank you, Dr. Burke. M.
Goul d?

DR. GOULD: Good afternoon, nenbers of the
President's Commi ssion on Excellence in Special
Education; thanks for inviting NCD to participate
today. |I'mDr. Martin Gould, Senior Research
Specialist at the National Council on Disability.

NCD i s an i ndependent federal agency
maki ng reconmmendati ons to the President and Congress
on all issues affecting Americans with disabilities.
NCD is charged by Congress with nonitoring federal
statutes and prograns pertaining to people with
disabilities, assessing their effectiveness, and
neeting their needs.

Its mission is to provide a voice in the

Federal Government and in Congress for all people
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with disabilities, in the devel opnent of policies and
delivery of prograns that affect their lives. One of
t hose areas involves public education, including
speci al educati on.

Of the various issues that are likely to
be taken up during the |IDEA reauthorization process
this year, as you point out, |eadership will be one
of the key issues. NCD believes an integral part of
exercising federal |eadership is the role that OSEP
must play in inplenmenting and enforcing the civil
rights | aw know as | DEA.

We believe it's not enough to support
enf orcenent; you nmust do it. How well is |DEA
wor ki ng? How well has federal |eadership worked?

In nmore than 25 years since its enactnent,
| DEA" s inpl ementation has produced i nprovenents in
the quality and effectiveness of the public education
received by mllions of children with disabilities.

Nati onal data show that, dependi ng on
whi ch annual report you use, 27 to 60 percent of
students who receive special ed graduate with

di pl omas, conpared to 75 percent of their peers who
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don't get special ed and don't need it.

About 27 percent of students who have | EPs
conpl ete high school, conpared to 68 percent of the
general student population. Three to five years
after leaving high school, nore than half are found
to be enpl oyed, conpared to 69 percent of their
peers.

Nati onal data al so show that 50 percent of
students who receive special ed are instructed in
regul ar cl assroons, where they have access to general
curricula and nore rigorous educational instruction.
We really believe these outconmes are a result of
OSEP' s i nvol venent with state and | ocal school
districts over the years.

We al so believe that the educati onal
out comes could be nuch better through strengthened
federal |eadership and consistent inplenmentation and
enf orcenent of the law. W repeat: You nust not
just support enforcenment; you nust do enforcenent.

I n January of 2000, as you well know, NTD
rel eased Back to School on Civil Rights, a report

t hat anal yzed data contained in the Departnent of
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Education state nonitoring reports. The study
nmeasur ed conpliance and enforcenment in the areas of
free and appropriate public education, |east
restrictive environment, individualized education
prograns, transition services, general supervision,
resi dual safeguards and protections, and eval uation
of students with disabilities.

The study al so | ooked at the enforcenent
and deci sionmaking efforts by | eadership of the
Depart nent of Education. As you know, NCD s report
revealed that a mpjority of states, to different
degrees and over many years, have failed to ensure
conpliance and enforcenent in these areas.

What are the inplications and consequences
of chronic non-conpliance and | ack of enforcenent:
The nost basic and fundanmental principles of a civil
rights | aw such as | DEA.

First, when critical, individualized
educati on services and prograns such as individual
nmental health and psychol ogi cal counselling are not
provi ded, students may well devel op behavi or al

probl ens that require school districts to apply
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serious disciplinary consequences to those children.

Secondl y, when students do not receive the
speech or physical therapy services the IEPs require
and that they're deenmed eligible for. They cannot
achi eve econoni ¢ out cones. Clearly, those children
will be left behind.

Third, when school systens continue to
categorically and unnecessarily place students,
particularly those from di verse backgrounds, in nore
restrictive educational settings, unnecessarily,
students will be stigmatized, will have difficulty
| earni ng, and school systens cannot maxim ze the use
of the scarce federal education dollars they receive
yearly.

Fourth, when students do not have
transition plans to prepare themand their famlies
for the role of work or college or the demands of
community life after high school, they are not |ikely
to beconme i ndependent and responsible adults.

The ongoi ng struggle of many students with
disabilities, their parents, and their advocates to

obtai n services under |DEA | eaves themwith the
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i npression that the Federal Governnent is not

enforcing the |law effectively. In far too many
cases, parents are still the nmain enforcenent vehicle
for ensuring conpliance with | DEA at all |evels of

gover nment .

To address this issue, as well as other
matters that affect students and their famlies, as
wel | as schools, NCD recommends:

First, OSEP should strengthen conpliance
noni tori ng and enforcenent by recogni zing states that
are performng well. | repeat: Recognize states
that are perform ng well; offer ongoing technica
assi stance to states to correct non-conpliance; and
apply consequences consistently when proven
obj ectives are not net.

Second, OSEP should nmaeke as its own
conpliance nonitoring and enforcement priority for
the next five years, the assessnent of state progress
towards conpleting and creating reliable and
conprehensi ve data to support effective state
conpliance nonitoring and enforcenment capabilities.

Third, OSEP should closely nonitor state
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progress in devel oping those reliable data coll ection
and reporting mechani sns that adequately and
accurately assess both state conpliance and
performance results for students with disabilities.

| repeat: Conpliance and perfornmance results for
students with disabilities.

Thi s recomrendati on coi ncides with the
1997 | DEA reauthorization to focus |DEA
i npl enmentation nore closely on objective performance
standards and results nmeasures.

Fourth, OSEP should expand its program
support for initiatives that pronote educati onal
opportunities and rights for under-served popul ati ons
of children and youth with disabilities and their
fam lies.

More prograns are needed to explain IDEA s
requi renments and the rights and uni que needs of
students with disabilities who are involved in the
juvenile justice, Immgration and Naturalization, and
child wel fare systens, as well as in schools operated
or funded by the Bureau of Indian Affairs.

Fifth, OSEP's nonitoring process in each
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state should routinely include an ethnically diverse
sanpl e of students with a match to their records,
where interviewed, along with their parents and
service providers for a determ nation of whether the
| aw s requirenments are being net on their behalf or
not .

Si xth, OSEP should issue the nonitoring
reports as soon as possible after the site visit,
preferably within 60 days or two nonths, whichever
comes first.

Seventh and finally, OSEP should devel op
and test the use of state conpliance agreenents that
i ncorporate appropriate sanctions selected froma
broad range of enforcenent options and link themto
the state's failure or inability to correct specific
non-conpliant conditions within an agreed tinmefrane.

OSEP shoul d al so encourage the state's use of

sanctions in this matter, when the state's conpliance

nonitoring indicates that LEAs are failing to correct
the findings of non-conpliance.
During the course of five studies over 11

years from 1999 to 2000, the National Council
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consistently | earned that parents of children with
disabilities are enthusiastic supporters of the |aw.
They think it is a good, sound, solid law. They also

told us there is roomfor inprovement on the basics.

OSEP has the responsibility to exercise a
key | eadership role in current |DEA reauthorization
efforts. W stand ready at the National Council to
assist OSEP in any way we can in these endeavors.
Thank you very much for allowing us to testify today.

DR. COULTER: Thank you both for your
formal testimony. | would now like to turn it over
to Comm ssioners to ask their questions.

Conm ssi oner Sontag?

DR. SONTAG  Dr. Burke, good to see you
again. You're looking older all the tine.

DR. BURKE: Thanks for the conplinment.

DR. SONTAG A couple of questions on the
area of personnel preparation: One deals with the
i ssue of quality, which you testified to in the
revi ew process.

As |1've | ook through the years at that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

issue, | think that for the npost part, OSEP does fund
quality grants. But if we |look at the issue of
teacher training right now and the significant need
for | arge expansi on of the number of teachers, do you
think there m ght be another way, another funding
strategy that m ght increase the nunmber of, first,
secondary institutions that could get involved in
trai ni ng?

DR. BURKE: Actually, there are quite a
number. | called the Council for Exceptional
Children a few nonths ago, just sinply to | earn how
many people are involved in the preparation of
speci al education teachers. Their estimate is that
in the country there are 700.

That's quite a few, that's well beyond the
number of people that actually receive grants from
OSEP. | believe the nunber of grantees that are
i nvolved in the production of teachers that are
funded by OSEP represents a fairly small fraction.

The issue here really would be to expand
the discretionary funding, going for ten years in the

m dst of a severe crisis, and | ack of personnel,
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really has inhibited the production of personnel and
teachers. And |I think that we are beginning, as of a
coupl e of years ago, to really pay for that |ack of
support.

That's why many of us are advocating for a
fairly significant increase in the future, so that we
can get nore of those individuals involved in some
fairly good quality prograns for preparation

DR. SONTAG A question to deal wth
accountability: I'mwondering if you could indicate
to us what assurances you nake to the schools in
Maryl and t hat your graduates have the ability to
teach? Particularly, do every one of your graduates
know how to produce and wite an | EP?

DR. BURKE: Absolutely. It really begins
with the relationship that you have with the school
systems. For exanple, in the State of Maryl and, ten
of the special education directors are graduates of
our departnment.

The two | argest school systens --
actually, the three -- Baltinore City, Prince

George's County and Montgomery County -- are headed
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by graduates of the University of Maryland, so we
have excell ent rel ationships.

We al so convene a spring neeting where we
bring in anywhere from 70 to 100 cooperating teachers
and officials fromthe schools to interact with us
about what we're doing. W present changes that are
in the program and they give us feedback on the
changes they're producing.

That's an intensive aspect of what we do,
but it's very critical. Also, the novenent in
t eacher education today is to devel op professional
devel opnent schools. W're in the mdst of doing
that now. We've devel oped three.

These are progranms that are in the public
school s where there are faculty working with their
teachers. Qur students are all going through year-
| ong internships in the same schools, so that the
opportunity to see what the teachers are doing and
how t hey can perform and where they are in the
process is there.

And | believe it's possible to do that in

every single teacher preparation program around the
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country.

DR. SONTAG  Thank you.

DR. COULTER: Conmi ssi oner Takenoto?

MS. TAKEMOTO: This is for Dr. Gould: |
notice in your testinmony that it just takes too |ong
to do sonmething as sinple as inclusion for too nmany
kids, and that, in fact, kids are aging out, famlies
are nmoving to other communities, yet famlies have
said that the lawis terrific. And you're saying
PNAs and ot her attorneys need to get funded to make
the | aw work, but even when they're doing that work,
it's just taking too |ong.

Are there no changes needed in the law to
make that a little bit faster? And what specific
| eadership could OSEP take to cut out that nonsense?

DR. GOULD: | don't know if we expressed a
timeline or a period of tine for school districts to
do inclusion, but we think that in some respects
there are school districts that may not be doing
that. We think that part of the issue is that there
are still school districts who are categorically

pl aci ng sonme students because of their label, in
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prograns that are unnecessarily or overly
restrictive.

So it's a mxed bag. We think that in
t hose instances when attention is paid up front to
the individual needs of students, and their |abel
doesn't drive a placenent, we think that inclusion
may be progressing at a tinmely pace. But in other

i nstances, it does take sone time for students who

represent fairly challenging programissues, who have

a panoply of related services that they need, it wll

take time.

In those instances, we believe that school

districts do and should nake sure that preparation
time is taken.

MS. TAKEMOTG: |I'msorry that | have to
i nterrupt you, but you're tal king about good
practice. And |I'm saying | aw and OSEP | eadershi p;
t hose are the two questions.

If the lawis so great that this is
happeni ng, that children are being, in fact, in the
| east restrictive environnment, then it means that

OSEP is not doing their job in enforcing that civil

237



10

11

12

13

14

15

16

17

18

19

20

21

22

23

right to inclusion. 1Is the law so terrific that it
really does pronmote this?

And you're saying that tinme is involved,
but also the report is saying that there are a |ot of
| egalistic hurdles that take to | ong.

DR. GOULD: Clearly the law itself doesn't
mandate a tinmeline for that. |Individual states’
regul ati ons are set up. They may or mmy not provide
any tinelines for that.

But, clearly, if the | aw was not good or
solid, particularly on the matter of |east
restrictive environment, you would not have seen the
progress over the past seven or eight years, and nore
students noving to less restrictive or unnecessarily
restrictive settings, and nore chil dren being
educated in regular classroons.

MS. TAKEMOTO. So tinelines and
i npl enment ati on woul d be an inportant aspect?

DR. GOULD: There is no tineline.

MS. TAKEMOTG: But a tinmeline would hel p?

DR. GOULD: A tineline would hel p.

MS. TAKEMOTO: And t he ot her: Has t he

238



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Council | ooked at m nor disabilities turning into
ot her, nore severe disabilities -- ADHD, |earning
difficulty, enotional disability, non-responsive to
speci al education, leading to juvenile justice and
dr opouts? Have you | ooked at the secondary effects
of not properly educating students with disabilities?
DR. GOULD: In "93 we issued a report to
Congress and the Adm nistration called "Progress and

Prospects,"” where we actually did natura
progressions analysis, followi ng children from grade
to grade, both in regular, non-special education, as
wel | as special education.

We saw that there were | arge nunbers of
students in regul ar educati on between Gades 2 and 3
and 3 and 4 who becanme eligible in statistically
signi ficant nunbers for special education. W also
saw consi derably | arger nunbers of students in
regul ar education who noved into special education
bet ween Grades 6 and 7, and nmany of them were
identified as having sone of the |abels that you

ment i oned.

We have not | ooked at the progression of
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students from one | abel such as learning disability
to other | abels such as serious enotional
di sturbance. However, | will nention to you now, as
Dr. Pasternack may be aware, we are undertaking a
study with the Urban Institute, |ooking at juvenile
justice and delinquency prevention, and we are going
to be studying the intersection of those two soci al
policy initiatives and their effects on children.

DR. COULTER: Thank you. Comm ssi oner
Ber di ne?

MR. BERDI NE: Thank you, Chairman Coulter
I have one question for each of you: The question
for Phil is, Phil, you nmentioned in your witten
report, the SIGs and Conm ssi oner Sontag asked you
sone questions about alternative routes to producing
nore teachers. Could you address the role, the
i npact of SIGs, as you see it over the last two
years, in terms of producing nore fully-qualified
t eachers?

DR. BURKE: | think that a fairer
assessnment woul d be that the inpact to date of the

ECS has been fairly mnimal. The expectation has
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been fromthe beginning -- our assessnment woul d be
that the inpact has been fairly mnimal in ternms of
producti on and the availability of teachers, to date.
It's been functioning for two years, and one of the
i ssues that we've raised here is that we see nore of
an inmpact with respect to the production of teachers,
and also in the area of staff devel opment, as well.

In other words, once a teacher |eaves a
preparation program the first several years are very
critical in terms of being able to follow them and
their skills. So, we'd like to see nore of an inpact
for our program

MR. BERDINE: Dr. Gould, in the |ast page
of your written testinony, you brought up something
that | find very interesting. W' ve had a nunmber of
parents address the Conm ssion, and al npst to a
person they have spoken in support of |IDEA, the
concept, the law, but then they had a great deal of
concern about the inplenentation aspects of it.

In your |ast page, the m ddl e paragraph,
you tal k about the role of P&A being enhanced. |

woul d assune that that would be a way of addressing
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t hese parental concerns. How would OSEP do that?
How woul d OSEP have a role in changing the direction
or the enphasis of P&A?

DR. GOULD: Even though the P&As are
funded through the Adm nistration on Devel opnent al
Disabilities, | believe that many federal agencies
share, at the very mninmum a partnership at the
val ues level and at the programlevel, in trying to
ensure that resources are directed to those areas
where resources are scarce, but where the need is
great .

We think that the Adm nistration on
Devel opmental Disabilities has, and we continue to
cooperate with the Ofice of Special Ed Prograns on
such an endeavor. |If the Admnistration and if the
O fice of Special Ed Programs were able to identify
geographi ¢ areas where there was the greatest need,
or a chronic need, we think that would be one
opportunity to effect such a recomrendati on.

Al t hough the Adm nistration on
Devel opmental Disabilities funding pales in

significance to that of the O fice of Special Ed
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Prograns, we believe that ADD s own network of
university-affiliated prograns, which now go by

anot her nane, as well as their state DD councils have
both the network, the connection, and the comm t nent
to provide additional support and | eadership and

i deas to such an endeavor.

And, of course, there is always the
opportunity to look to find where cost savings can be
made in other areas directed towards that type of
endeavor.

MR. BERDI NE: Thank you. | yield to
Conm ssi oner Sont ag.

DR. SONTAG  Actually, there are three
sources of funding for the P&A systens out of the
Departnent of Health and Human Services. W would
enj oy working with both OSEP and others to see the
extent that their efforts could be coordinated. In
addition to three sources of funding to the P&A,
they're recipients of a lot of other grants from our
agency.

DR. COULTER: Conmi ssioner Fletcher?

DR. FLETCHER: Just to follow up on that
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gquestion, Dr. Burke, are you saying -- and | don't
know t hat you're saying this, but are you saying that
OSEP doesn't always interact effectively with other
agencies like those that Dr. Sontag descri bed, or

ot her federal agencies in providing coordination of
services or contributing to services and so on?

DR. GOULD: Are you asking nme or hinP

DR. FLETCHER: 1'm asking you, Dr. Goul d.

DR. GOULD: No, |'m not.

DR. FLETCHER: Can you give nme sone
exanmpl es of how OSEP has interacted effectively with
ot her agencies to pronote effective services for
children with disabilities?

DR. GOULD: We believe that OSEP has

worked with the Centers for Disease Control, in
certain instances, |listened to sonme of the early
testinony today. It was clear that OSEP interacts

with a nunber of different agencies within the |arger
Depart nment of Educati on.

OSEP interacts effectively with the
Nati onal Council on Disability in some of its efforts

over the past year, particularly regarding the area
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of focused nonitoring systenms and a | ook at current,
continuous nonitoring and inprovenent systems, so,
yes.

DR. FLETCHER: Thank you. | appreciate
t hose exanples. They're very helpful. A lot of the
recommendati ons that you made in your testinony are
essentially recommendati ons about process,

enf orcenent, and things of that sort.

" mwondering -- this is a very broad
gquestion, but |I'm wondering how effective is it to
really mandate process? | nean, it seens to ne that

when you | ook at what's been acconplished with | DEA
and |'m | ooking back at a publication that you
provi ded for us as Conmi ssioners, ny inpression was
t hat mandat es around goals were pretty effective,
wher eas mandat es about process tended not to be
terribly effective. |I'msort of struck by your
testinony by the enphasis on process as opposed to
out cones.

DR. GOULD: |'d have to disagree with you
that the civil rights |aw such as | DEA can be reduced

to process. | think that sonme of the basic
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principles, particularly |least restricted environnent
is one that | have heard and seen Conm ssioners talk
about as a key outcome and a result that's needed.

So | would have to beg to differ with you in that
respect.

| think there are many ot her instances
where in the absence of follow ng sone fundamenta
provi sions of the law, |ike |ooking at the
i ndi vidual i zed needs of a student, regardless of what
sone fol ks mght think of the paperwork of an IEP, is
an absol ute necessity in devel opi ng acconmodati ons.

And | think you also heard that in the
testinony earlier today fromDr. Hehir.

DR. FLETCHER: Wbuld you | ook at your
recommendat i ons on page 13 and 14 and tell nme which
of these do not involve process, please? They say
enforce the law, publicly articulate and inplenent an
enf orcenent phil osophy, consult with students with
di sabilities, enforcenment -- parents have identified
a number of obstacles to participation. | agree that
partici pati on should be outcone, but then it gets

into process agai n.
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My inpression is that the bul k of these
recommendat i ons are about process and not about goal s
or outcones, and |I'm asking how effective is it to
take this particular approach, which involves, for
exanmpl e, nmodifications of statutes and regul ations
around the process, as opposed to clearly

articulating goals |like LRE, which | agree is a goal
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DR. GOULD: As you may or nmay not know,
t hese recommendati ons were drawn froma much | arger
set of recommendations fromthe Back to School

Reports. So they represent a small portion.

| would still say that in the absence of a

clear line of thinking and inplementation of the |aw
bet ween i nput and process. You don't get the
out cones.

DR. FLETCHER: 1'd like you to tell nme
what evidence there is that focusing on the process
| eads to inproved outcones. M inpression is that
whil e things have certainly inmproved, we still have
problens with graduation rates. Kids who go to
speci al education do not learn to read or do math.
Kids with behavior problens are at higher risk for
incarceration, if they are identified for special
educati on.

Where is the evidence that |inks process
and outconmes?

DR. GOULD: As you may or nmay not know,

there is no research base that does such a thing in

this field. |1 would offer to you the fact that these
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t hi ngs don't happen randomy in the absence of
following the current provisions of the law. W
woul d not get to these randomy or accidentally.

DR. FLETCHER: So essentially there is no
basis for saying that process, a focus on process,
| eads to inproved outcones, nor on that basis could
you say that mandates around process are likely to
| ead to outcones, because we don't have a research
base that supports that?

DR. GOULD: No, | won't say that. \What
"Il say is that there is no research base to do
that. | mght also add that in the absence of a
fuller inplementation and enforcenent of the |aw,
undertaki ng such research m ght not be fruitful or
producti ve.

DR. FLETCHER: Thank you. If | could beg

t he i ndul gence of the Chair, | just have one question

for Dr. Burke.

Dr. Sontag was tal king about alternative
approaches. One of the problens that's commonly
presented to ne by deans of colleges of education is

that their university treats their college as a cash
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cow, and that they don't get full returns on the
anmount of revenue that they generate.

I " m wonderi ng how wi despread a probl em
that is.

DR. BURKE: Let ne see if | understand
your question. A dean told you that their college is
being treated as a cash cow.

DR. FLETCHER: The nobney that's generated
by the Coll ege of Education is used to fund ot her
prograns at the university, so that the coll ege
itself may get 75 percent, for exanple, of the actual
revenue that they generate, because of the nunber of
students that they actually attract.

DR. BURKE: | don't really have any
evidence of that. | think that in ny own experience,
that is not the case at the institution where | am
|'ve never seen a study that would reinforce that,
either. That may anecdotally be the experience of
t he person you talked with.

DR. FLETCHER: Not person, but persons.

So that's not your experience.

DR. BURKE: Not at my own institution.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

DR. FLETCHER: Thank you.

DR. COULTER: Dr. Burke, your nunber two
recommendati on states that to strengthen OSEP as a
federal unit within OSERS, obviously everybody tal ks
about additional funds. And certainly in your
testinony, you certainly tal ked about additi onal
funds.

Can you give us sone other exanples than
fundi ng that would hel p explicate the statenent,
strengthen OSEP as a federal unit w thin OSERS?

DR. BURKE: | think that | focused on in
my testinmony, staffing issues, expertise of people
that are on the staff. | think that goes a | ong way
towards i nproving the visibility and the presence.

That's what | neant by strengtheni ng OSEP
and | suggested in ny testinony, a number of ways to
be able to do that. | think that, in part, I'm
tal ki ng about national |eadership versus federal
| eadership. We'd like to see the office el evated
above nonitoring grants or processing grants, and
take a much nore strident role in terns of

| eadershi p, have nore of a professional presentation.
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And | think that through augnmentation of
staff, a nore vibrant approach in terms of bringing
in sonme people fromthe field. And | nade sone
suggestions in ny testinmony, all the way from very
junior people such as interns -- of course, we
haven't always been as selective with interns as we
maybe shoul d have been, but in terns of bringing
people in fromthe field and giving themthat

experience, nost of them go back to their hone state.

But | think it really would enliven the

intellectual life in the place, and | think that's
inportant to us. |'mnot saying that to cast
aspersions of current staff; |I'mjust saying take

that as a goal to strengthen it.

It's very, very inportant to the field,
and there's an historical reason for this, which I
tried to point out. When the Division of Handi capped
Chil dren and Youth was founded by President Kennedy,
t he nost prom nent special educator in the field was
brought in to direct the Division.

And | think -- so the enphasis would be
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for us to continue with this Division to support
i ndi vi dual s who are able to come in and work. |
think that's part of what we're | ooking to.

Sone of those are intangible, but, indeed,
| think it would help a great deal.

DR. COULTER: Thank you. Dr. Gould, | want
to go back to your conmments about the protection and
advocacy system The recomrendation, as | read it,
which | think obviously several of us found of sone
interest, seenms to inply that it's not just OSEP that
has a | ower | evel of desirable performance.

But the way | read this statement, you're
not too happy with the way in which P&As have dealt
with enforcement of special education |laws. Do you
want to expand on that a little bit?

DR. GOULD: | don't think that's what we
meant to inply. | think we neant to inply that there
is a way to use the coll ective energy and resources
of the entities that are funded by different federal
agenci es better. We just recommend or suggest one
way .

DR. COULTER: Thank you. | want to -- ny
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coll eague to ny far left was a little concerned that
he lost his turn, so Dr. Burke would probably Iike
for nme to point out that one of the nore

di stingui shed former interns, who is now the

Assi stant Secretary, has a few questions for you.

DR. PASTERNACK: Thank you, M. Chair. |
shoul d point out for the record that he nmeant to his
far | eft, topographically, for the purposes of the
record.

M. Gould, I'mvery troubled by the

statement on page 4, towards the bottom of the page,

wherein you write -- and this is a direct quote from
t he paper here: "These problens essentially condone
non-conpliance with the Act." That, to ne, is an

i ncredi bly serious accusati on.

And as sonebody now charged with the
responsi bility of assuring conpliance with the Act,
given that myself and my predecessor both took an
oath to uphold the law, |I'm very curious about
whet her, in fact, you really nmean that, and if so, is
that not the type of serious charge that should

actually lead to formal charges being fil ed agai nst
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t hose peopl e who preceded ne, who, according to this,
essentially were violating the very |law for which
t hey took an oath to uphol d.

DR. GOULD: That's not our determ nation
to make. The | aw has been on the books, and | think
peopl e come to governnment to inmplenent the | aws and
the prograns that they' re responsible for. W think
t hat people intend to do the work of good governnent,
and when instances arise that they don't, over a
number of years, there are issues that need to be
dealt with. How that's done, it's not ours to say.

DR. PASTERNACK: | guess that in the

spirit of trying to help the Conm ssion understand

today's hearing, this task force is taking a specific

| ook at OSEP's role and function in a variety of
i ssues, in order to carry out the President's charge,
t hat we achi eve excellence in special education.

So, | guess it would be perhaps a topic
t hat we can continue tal king about, since we've
begun, | think, a good coll aborative effort. And I
appreci ate sone of the things that you said earlier.

But | guess maybe you can help this task
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force understand what, specifically, do you think
OSEP could do to do a better job of helping the
states ensure conpliance with the | DEA?

DR. GOULD: For exanple, if, as | listened
to sonme of the testinony earlier today and | have
read from previous hearings, if there are issues
around getting reports out on tinme. And if part of
what is underlying or causing our reports to be |ate,
it's because sone of the earliest versions, the
initial versions of the report, have anal ysis and
facts in themthat may be di sputable and may have to
be wit hdrawn because the work done did not stand up
to scrutiny, analysis, and debate.

Perhaps if that continues to be an issue
with staff, then perhaps there night be sone need to
hel p those folks in the area of data anal ysis and
writing for those reports, so that you don't go
t hrough unnecessary redrafts and back-and-forth.
That's just one possible suggestion, but I'd like to
talk to you about it further.

DR. PASTERNACK: | very nuch appreciate

t hat kind of dialogue and | ook forward to having you
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and Jeff and others -- along those sanme lines, in
t hat same paragraph -- let nme see if it was that same
par agr aph.

| know that | read in the witten

testinony that you provided to us, sonething about

t he overuse of due process. | didn't have ny

hi ghlighter -- oh, it's the same sentence: "Problens
essentially condone non-conpliance with the Act and

i ncrease parental use of due process provisions."”

We heard testinony earlier today that the
number of due process requests made, | believe,
represented .004 percent of the nunbers of Kkids
recei ving special education-related services around
the country. |'mcurious about, apropos of what ny
col | eague, Dr. Fletcher, was asking you earlier, for
sone specific outcone-oriented data-driven help here.

Is that a high | evel of usage of due
process, or what when you all were drafting this
report -- were you hoping that we would not see any
due process requests? |'mjust kind of curious for
sone targets that we should -- that you all woul d

recommend that we | ook for at OSEP as a trigger that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

there's an excessive number of due process or a high
number of due process cases being filed.

DR. GOULD: | don't think we were
referencing a high nunber of frequency; we just said
an increased level. W didn't specify a number.

We think that in many instances, parents
prefer not to go to due process. W don't think that
many of them have the cash, the $10, 000, $12,000 or
$15,000 to hire an attorney. We don't think they want
to do that; we don't think they're inclined to do
t hat .

We think that they'd nuch prefer to work
things out with school systenms, but in the absence of
an ability to try to get what the | EP says their son
or daughter should get, they're left with little
opti on.

They can either take what they're given or
not given, or try something else. And sonetines --
nore tinmes than is probably necessary, they will try
to opt for due process.

DR. PASTERNACK: Do you think that in the

reaut hori zation, there's an opportunity for us to
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per haps change sone things about the law itself, that
woul d make it easier for famlies to get the services
that they're desperately seeking for their kids, and
per haps by doing that, reduce the need for people to
resort to due process?

DR. GOULD: Probably.

DR. PASTERNACK: Would sinplifying the | aw
be sonmething that you would recommend we try to do?

DR. GOULD: | don't know what you nean by
sinmplifying. This is probably a conversation that we
need to have at another tine.

DR. PASTERNACK: | |ook forward to that.

Dr. Burke, we have heard a great deal of
testi nony concerned about the quality of speci al
educti on teachers across the country. What
recommendati on woul d you make to OSEP in terns of
redesigning its personnel preparation funding in
order to help increase the quality of qualified
personnel to neet the needs of students with
di sabilities across the country?

DR. BURKE: |'ve nmade severa

recommendat i ons here today. | think part of the
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problemis that many of the teachers people
experience out in the schools are actually not
trained at all.

For exanple, in ny own state of Maryl and,
two years ago we issued 3,000 provisiona
credentials; 1400 of them were in special education.

And t hose people went right into the classroom
They had enmergency and provisional credentials, wth
little or no preparation whatsoever.

That's part of what you're beginning to
hear through the school systens. Because of this
shortage crisis, we have a lot of extraordinarily
unqual i fied people that have gone onto the rolls.

| woul d guess that the programs that
you're funding through the personnel preparation
program if you had 146 applications and you only
find 27, you have sone of the npbst conpetitive, high-
quality programs. | don't think the issue is the
ones that you're funding; | think the issue is nuch
broader in ternms of where personnel are being
pr epar ed.

Also, | think that the availability of
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fundi ng under Part D, because of this two-year period
where there were no increases whatsoever, at the sane
time as we saw increases in the Part B program and
nore access to special education prograns.

| think it helped to drive this crisis to
a nore extrene point. So | think that what are the
useful suggestions for Part D and for OSEP?

One of themis funding. | think we are
recommendi ng very strongly that funding be doubl ed,
at the very least; secondly, that you fund program
instead of project. | think that that way, you wll
be able to inpact nore of what's going on in a
university and take credit for nore of the teachers
who are actually prepared, which | think you shoul d
be able to do.

I will inmpact many, many nore people if
you take a program approach, as opposed to a project
approach. And | think then take those prograns that
are of high quality, and hold them up so that others
can enul ate them

In other words, work in the area of

di ssem nation; work in the area of show ng and
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exposi ng those progranms that are really, truly of
hi gh quality, and then reinforce that concept. So |
think there are sonme very, very concrete steps that
can be taken.

The other idea with respect to augnenting
OSEP wi t h additional personnel, others who m ght be
able to come in to assist, to help with some of that
review. That would do even nore to help with that.

DR. PASTERNACK: As you probably are
aware, the Adm nistration has put forward a proposal
to dramatically increase the ambunt of noney for | oan
forgiveness for both math, science, and speci al
education teachers. W certainly believe that's one
strategy which could help, and I know you've made
sone recommendations. | was kind of |ooking to go
above and beyond a couple. Let nme get nore specific,
per haps.

Shoul d we abandon the 75-percent
requi renment, that that 75 percent of that noney that
woul d flow in personnel prep go to support the actua
students who are enrolled in those prograns?

DR. BURKE: The 75 percent, | would
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recommend and have recommended that you abandon it is
a fixed amount. If you go to program fundi ng, you
may actually be able to support students indirectly
who don't receive direct financial assistance.

You m ght get nore bang out of the
program or out of your dollar invested, if you go in
that direction. There are other problens with that
75 percent.

For exanple, a graduate assistant doesn't
count in the 75 percent. Most universities at the
graduate | evel, support students with graduate
assi st ant shi ps.

The graduate assistant doesn't count as
recei ving student financial support under the way the
rul es are construed right now. They are considered
staff of the university because they usually have a
20- hour work requirenent.

Also, if they are not graduate assistants,
they can't get health insurance for their famlies
and thenselves. This is a fairly significant
di sincentive, and | think it should go away.

| think it's inportant to review that
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portion. The other part of it is to |look at what is
the commtnent the university is nmaking to the
program Are the really laying it on the line with
respect to support for faculty and staff?

| think those are some ideas that wll
really help.

DR. PASTERNACK: We've heard ot her
recommendati ons, in Nashville, specifically, to
change, dramatically, the peer review process now in

pl ace. Would you support those recomrendati ons?

DR. BURKE: |'"ve not seen the
recommendati ons from Nashvill e. |'ve nade sone
comments nyself. |'ve read the workpaper that was

produced and subnmitted to OSEP on the peer review
panel .

| think the prine requisite for panelists
are that they have expertise on the subject being

revi ewed; that they have experience with it; they

have i ndependent know edge, and that they are able to

make a judgnent for you as the federal officer, as to

whet her or not what you're seeing is of good quality,

state-of-the-art, should be funded.
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I f you have other interests that you want
to put into that panel next with respect to
representation of other interests, then | think there
may be ways to do that. But if you' re going to have
a programthat's being reviewed, and you're going to
have three, four, or five people reviewing it, it's
absolutely inperative that they have real expertise
in reviewi ng those grants, because it begins there.

DR. PASTERNACK: There has been some
di scussi on about reducing the amount of directed
research and thereby increasing the amount of field-
initiated research. As a yes/no, would you support
t hat recomrendati on?

DR. BURKE: | think there should be a
bal ance. | think you have to be in a position in
OSEP to be able to explore things that are really
pressing, issues that need to be | ooked at. You have
to be able to have that kind of discretion, and that
woul d be part of the | eadership we'd expect from
OSEP.

On the other hand, the field -- sonme of

t he greatest ideas that we have are things that a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

group of experts have not conceived of. | think it's
very inmportant for people to be able to present their
i deas and receive support.

You may find that sone of the npst
creative things cone fromunsolicited proposals, so |
thi nk a bal ance --

DR. PASTERNACK: Last question, M. Chair,
if you'll indulge nme. To both of you, as you both
know, the National Acadeny of Sciences-NRC report
tal ked about an issue we've been aware of for many
years, the disproportionate representation of sone
mnority kids in some categories, especially
education in some part of the country.

From a personnel prep and just general
trai ning perspective, what do you all think OSEP
shoul d be doing to address the fact that particularly
African Anerican students are over-represented in the
category of nental retardation?

DR. BURKE: This is a very, very conplex
guestion. As you correctly pointed out, the National
Acadeny of Sciences nade a number of recommendati ons,

and, in fact, one of our faculty nmenbers served on
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t hat group. We've been able to have a di scussion at
our own university with respect to that.

Part of the problem | think, is clearly
the quality of the general educational programthat
you find in many of the settings where these
youngsters are going to school. And we find that the
qual ity of special education, in many respects is
dependent upon the quality of general education
that's avail abl e.

Youngsters don't have good alternatives
all the time in the general program and end up over-
referred to special education, and | think the
problem starts there

On the other hand, | think that because
we' ve set up a systemin special education to receive
children that are having difficulties in school
we're open to over-referrals with respect to speci al
educati on.

Specifically with regard to personne
preparation, | think it's possible to prepare
teachers to be very, very sensitive to these issues,

to understand them to understand what really
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constitutes an appropriate referral, and how to win
t he gane.

So | guess, in sum it's a very conpl ex
issue. | think you can deal with part of it through
personnel preparation, part of it through inproving
t he general education that's available to children in
t he school s.

DR. GOULD: | defer to Dr. Burke, because
he's qualified to speak to that issue. Fromny own
background teaching at Towson State University in
Maryl and, it was apparent that there are man students
t hat went through the college of general education,
who had not been exposed to a nunber of different
ways to adapt different curricular instruction for
linguistically or culturally diverse students.

That is something that Towson and ot her
state coll eges around the state of Maryland have made
i nprovenents in, but we continue to be chall enged.
Because of the continuing diversity around the
country, and for those geographic areas that have
school districts where there are students who nay

speak 30 or 40 different |anguages, the teacher
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col |l eges and the universities, in the personnel
preparation prograns, have to be particularly on the
noney in being able to address the conplexity and
sophi stication of the needs that those students,
l'inguistically and culturally, present to them and
that is no easy task

To the extent that you can target
personnel preparation progranms, or even set
expectations up within grants that go to certain
geographic areas, if that's allowed to do that, |
woul d suggest that you consider those kinds of
appr oaches.

DR. COULTER: Executive Director Jones?

MR. JONES: There are a coupl e of
guestions that | want to address: The first one is
for both of you. Actually, | think we can do both
for both of you.

As drawn from Dr. Gould' s testinony
mentioni ng that parents, many parents will find
t hensel ves confronted, when they arrive at an | EP
neeting with a conpleted IEP and a fait acconpli

presented to them-- and you won't be surprised that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

270

that is not the first time that this Comm ssion has
heard that presented as sonething that goes on -- but
we' ve al so heard from adm ni strators, chiefs, even
plaintiffs' attorneys discussing that part of the
reason that seenms to go on has to do with the fear of
litigation, and that the IEP is viewed as a
procedural bl ocking device, that at |east we can
prove our plan is conplete. The school is saying
that, and that by not having errors in that, we can
avoi d bei ng sued.

Interestingly, in San Diego a few days
ago, we heard fromtwo plaintiffs, parents’
attorneys, who said that, of course, they find that
of little relevance. They |ook for gross probl ens
such as lack of an I EP for cases when they pursue it.

My question for you, for both of you, is,
to what extent do you think that the | EP, as
educational tool and process, is underm ned by fear
of litigation and the view anobng school personne
that they want to use that as a way to prevent them
from bei ng sued, as opposed to the educational tool?

DR. GOULD: We have not heard those
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stories, and it saddens us to hear or |earn that
school district personnel feel if they' re put in that
position, on the one hand. On the other hand, |
guess in this day and age, | would venture to say |I'm
not surprised that that may be happeni ng.

I think when those instances do occur, and

if they are frequent and if they can be identified or
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possi bly tracked back to a particular area, | think
t hat perhaps sone attention needs to be paid to the
culture that's going on, the litigatory culture
that's going on in that area in that community.

' m not saying, obviously, that the
Commi ssion is able to do that, undertake that, or
draw any concl usi ons about that, but obviously that
type of attention m ght be warranted, because that
serves no one well. And it particularly ill-serves
children and their school personnel.

DR. BURKE: | think anytime a parent
assenmbles in a roomwith five, seven, or eight
individuals in a school, it can be very intin dating.
| think -- what can OSEP do with regard to that or

what could you do with respect to the
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recomrendati ons?

| think that the nore school systens are
able to have a |l evel of comrunication with the parent
before the actual |EP neetings, sone understanding of
what's coni ng, what are the elenments of that, | think
t hat woul d be very, very hel pful, to the extent that
t hat can be acconpli shed.

The issue that we see is, after the IEP is
written, actually there are a nunber of elenents with
respect to nodifications, specialized instruction,
that are very difficult to see being inplenented. In
ot her words, you have two el enents of that, you have
the IEP as it's proposed and negotiated, and then you
have it as it's carried out.

So, | think there are two sides to that
i ssue.

MR. JONES: The other question that |
wanted to get to builds fromone of the NCD s
recomrendati ons around LRE and the drive to increase
LRE and maxim ze it. M question goes to when | DEA
was created, LRE was an unanbi guous good. Children

wer e being excluded from schools, excluded from
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cl assroons.

Now we' re reaching an era where there is
substantially nore participation in the general
educati on environnment by children with disabilities.
And there can becone at tines, at tension between the
outcome of a service and the related environnent.

Let's say you have a programto assi st
children with learning disabilities, and we'll say
t hat by objective research, that it denonstrates that
children who are in a particular type of pull-out
envi ronnent where it is an intensive service delivery
with just a couple of other kids with disabilities
away fromthe general classroom is markedly superior
to services received in a general ed classroomwith
aids. That creates a bit of a tension with then
concept of LRE, because that child nay not be in the
| east restrictive environment when they're in that
pul | -out classroom for, we'll say, even a couple of
hours or nore a day.

How do you think that issue should resolve
itself froma policy perspective, if there's a

tensi on between the objective outcome that a child
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has in terns of education outconme and the soci al
benefit and ot her benefits of LRE? \Which one trunps
when there is tension?

DR. GOULD: Not neaning to be evasive, but
it's not clear fromthe factual situation you
descri bed, what the crux of the tension is and why we
have the choice that we have. | just didn't
under st and t he questi on.

MR. JONES: Let ne construct it this way:
If it turns out that the best way for a child to
maxi m ze their outcones in an educational sense, is
to have themin a segregated classroom away from
children without disabilities for |arge portions of
the day. That would clearly not be the | east
restrictive environment for that child.

By putting themin the general classroom
say, and having an aid assist them just
hypothetically, let's work fromthat construct. What
shoul d policynmakers be | ooking at in terns of
creating policy that deals with that, if there's a
tensi on between having a |l ess restrictive environment

and trading off for that, having a child have the
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i nferior educational outcones?

DR. GOULD: | think the genius of the
IDEA, if you will, at least as it relates to LRE, is
that there is a presunption that placenment in the
regul ar class should be the first consideration,
unl ess with supplenentary aid, service and support,
that child can't |earn.

Vet her a child can maxi mi ze his or her
l earning in a separate class or a separate placenent,
may not necessarily be the correct test, at least in
ternms of how we nmake policy in the situation you
described. If the child is not learning in the
regul ar class, then the IP team obvi ously shoul d be
| ooking at that and trying to convene sone neeting
with the parents and ot her support personnel to
determ ne whether, in fact, there needs to be a
change, and try to identify where else instruction
and support need to be provided.

Vet her that, in fact, turns out to be a
separate class or segregated placenent, again, is
going to be left up the IEP teamand it should. And

there is a whole continuum of placements and services

275



10

11

12

13

14

15

16

17

18

19

20

21

22

23

bet ween those, as you are aware, that they may need
to consider.

| think that's what the policy decisions
should be, and | think that's the genius of LRE, and
| think it remains to be seen, whether or not the
geni us proves out.

MR. JONES: Dr. Burke?

DR. BURKE: | think that you' re always
going to have that tension. You have trenendous
pressure on general education to produce achi evenent.
Now, with the "No Child Left Behind," you're going to
have annual assessnents performance outcones in the
classroomthat are going to be there.

So, general education is really under the
pressure to mani fest achievenent. That's certainly
true in my own state with the MSPAP tests that we've
had.

On the other hand, inclusion, in many
respects, has a large socialization agenda. |n other
wor ds, we want children educated with their
chronol ogi cal | y-appropri ate peers; we don't want them

unnecessarily isolated or segregated. W have anple
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evidence that if you do that, children really don't
| earn the socialization skills; they really don't
work very well with their peers.

The tend, when they finish schooling, to
be very isolated and regressed, so inclusion is very
inportant. | would agree with Dr. Gould that there
is agenius in terns of the IEP coupled with the
concept of LRE, except that that genius only works if
you have conpetent people who are actually doing the
assessnments, working with the parents, designing the
nodi fication of the curriculum program understandi ng
t he school that the youngster is going to attend, and
under st andi ng their needs and then working on a
programthat's appropriate, that has the right
bal ance.

| think that where we run into our
greatest difficulties is where we retreat to sone
sort of pro forma review for the | EP, where people
aren't necessarily skilled or don't know the child,
or don't understand the needs.

And so | think that in the ideal sense, it

will work, but there will always be a tension. And
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from our perspective, our contribution to that is to
prepare the nost conpetent teacher and speciali st

t hat we can, who can understand what really needs to
be done to represent the child.

W like to feel that the teacher is both
an advocate, as well as a representative of the
school systemin terns of the IEP. They really have
to wear two hats. It's very inportant that they be
able to do that and be conpetent.

MR. JONES: Thank you very nuch

DR. FLETCHER: Just to clarify, M. Chair,
both of you are essentially testifying that schools
need to have access to a continuum of services and
address the issue of the least restrictive
envi ronnent through the interdisciplinary team
Isn't that what | understood?

DR. GOULD: That's what the | aw says.

DR. FLETCHER: But your recomrendati on,
specifically, is that school needs to have a

cont i nuunf?

DR. GOULD: The recomendation is that the

| aw needs to be followed, as it's witten.
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DR. FLETCHER: That wasn't what | heard
you say. | heard you use the word, "continuum"
which is why |'"m picking up on it. And what |'m
hearing you say is that the schools need to have
options, so that the interdisciplinary teamw || be

able to avail thenselves of what the child' s needs

are.

DR. GOULD: Yes.

DR. BURKE: | did not nake a
recommendation with respect to that. M testinony

was nore with respect to other issues.

DR. FLETCHER: | didn't hear what you
said; |I'msorry.

DR. BURKE: Another problemwth the
m crophone. | did not nake a reconmendation wth
respect to LRE, just to clarify that point. But |
did testify here today about it, yes.

DR. FLETCHER: Just now | thought | heard
you say that schools need to have a conti nuum of
servi ces.

DR. BURKE: | think schools need to be

responsive to the needs of the child, as identified

279



10

11

12

13

14

15

16

17

18

19

20

21

22

280

t hrough the assessnment process related to the |EP,
and, nmost commonly, that's found to be a range of
ability in terns of personnel and services that wl|
attend to the child' s needs.

DR. FLETCHER: Thank you.

DR. COULTER: Gentlenen, we thank you for
your testinony. W appreciate your attention to our
guestions. We are now going to shift to the public
testinony section.

Wth regard to that, | need to review with
you, the Comm ssion rules as they relate to public
testinony: Each speaker will have three m nutes.

Ms. Munoz, who is taking a position at the front of
the room is our tinekeeper. She will give you

i ndi cati ons of when you have two mi nutes left, one
mnute | eft, and 30 seconds left. W would ask your
courtesy and cooperation to adhere to the three-
mnute time limt for purposes of maintaining the
integrity of the Commi ssion's rules, we will ask you
to stop speaking at the end of three m nutes.

Qur first speaker today is Peter Toby

Br own, to be fol I owed by Shar on Engl and.
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MR. BROWN: Good afternoon, honorable
nmenmbers of the President's Comm ssion. M nane is
Toby Brown, and |I'm the parent of an eight-year old
boy with autism | work at the United States Patent
O fice.

The PTO is a Federal Governnent
performance-based organi zation. The PTO strives to
excel in all facets of customer service. One of our
goals is to return all phone calls within 24 hours.
Pat ent exami ners, support staff, and PTO executi ves,
each strive to neet that 24-hour goal. Patent
exam ners face penalties if they do not return
custonmers' calls.

OSEP, on the other hand, is |like a black
hole to the custoners it is supposed to serve,
speci al education children and their parents and
guardi ans that advocate for them Here are few
exanmpl es of OSEP' s custoner service:

OSEP conducted revi ews of speci al
education in Virginia in 1989 and 1995. The reports
portrayed a bl eak | andscape for special education

conpliance in Virginia. OSEP was supposed to nonitor
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Virginia again in 2000.

| worked on a teamwi th other parents, and
we prepared a report on the Virginia Departnent of
Education. The cover letter is attached to the
report | handed in with nmy coments.

The report was submitted to OSEP in
January of 2001, and included 31 pages covering the
five main areas of concern addressed in OSEP's 1995
report: FAPE, ESY, secondary transition, parental
i nvol venent, and general supervision.

The 31 pages referenced reans of evidence
t hat were provided in acconpanying binders. W
of fered ourselves for further comment, and/or
i nsight, but never heard anything from OSEP
Subsequently, Virginia' s P& A, DRVD, conducted a
sim | ar analysis of specific problens noted in 1995,
and VDOE had done to rectify the noted probl ens.

VDCE found that the problens had | argely
not been addressed, and that the VDOE could only a
trace of evidence that any problem had, in fact, been
addressed at all. VDOE submtted its evidence in a

report to OSEP in
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" mthe Chairman of the Advisory Counci
to DRVD. At a neeting yesterday, the VDCE indicated
t hat OSEP had never contacted DRVD regarding its
report.

Last year VDOE submtted docunmentation to
OSEP, and ultimtely OSEP decided that no site visit
was necessary. All was well in Virginia.

Rat her than hel pi ng parents and chil dren,
OSEP acts as a deterrent to speedy dispute
resolution. The Virginia Departnment of Education, in
partnership with OSEP, now enploys a strategy wherein
it asks OSEP whether it has to do something it really
does not want to do.

| reference two due process requests, one
filed by ne, and a separate request filed by DRVD.
Each request for due process resulted in VDOE sendi ng
a letter off to OSEP, requesting gui dance.

It has been 16 nonths since VDOE muil ed
the letter regarding ny request. There has been no
response. It was 171 days before VDOE appointed a
hearing officer in DRVD s case.

The bottomline is that OSEP i s not
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of requests. Many parents wonder what the utility of
OSEP actually is.

Either dismantle it or give it the tools,
t he power, and, nost inportantly, a directive to hold
the states, and ultimately the LEAs account abl e.

DR. COULTER: Thank you, M. Brown.
Sharon England, to be followed by Bill East.

MS. ENGLAND: Good afternoon, |'m Sharon
England. |'man attorney who practices in the
nmet ropol i tan Washi ngton area of Virginia. | never
intended to practice in the area of speci al
education. | was actually a social worker for 20
years in the field of child protection before | got
my | aw degree. | intended to represent abused and
negl ected children; | never intended to be a speci al
ed attorney.

And that's pretty nmuch what | have been
dragged into, and | usually tell people, god and the
juvenile court judges and various other advocates
dragged ne, kicking and scream ng, into practicing

speci al educati on
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| can tell by many of your questions here
t hat you do have an interest in some of these issues
t hat concern me, practicing and representing children
in foster care. There are just nunerous nunbers of
t hose children involved in special education issues.

In fact, there are studies done in
Bal ti nore and Chi cago that estinmated that 30 percent
of children in foster care are also represented in
t he special education population. And it was through
my representation of children in that category that |
| earned the area of special education |aw.

One of the things that | discovered is
that there are many viol ati ons of procedural
protections for children who are in foster care, for
i nstance, getting consent of the natural parent. In
the six years | have been practicing, | very rarely
have seen parents at | EP neetings. In the six years
|'ve been practicing, |'ve seen three appointnments of
surrogate parents, which is required by federal
regulations. Two of themwere in this past year.

Cross jurisdictional issues: \Wen

children who live in the City of Richnond are
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transferred to foster homes in other counties, you
have horrific types of problens in terns of getting
t hose children pronpt special education services.
Many foster parents will say that foster
home placenments will disrupt because the children's
speci al education needs are so great, they can't keep
up with them As you know, guardian ad litem
appointnent is required in all matters involving
children in foster care. That's predom nantly what |
do, is represent children as a guardian ad litem
Yet guardians ad litemare not nentioned
in any special education regulation as a possible
resource for children as advocates in special
educati on proceedings. | spend nost of ny tine at
| EP neetings, many tines fighting chall enges about ny
presence there. Certainly the issue cones up when |
try to file any kind of adm nistrative action.
Finally, the other area is the area of
del i nquency. This is an area where | have really
apparently devel oped an expertise, as a result of a
juvenile court judge's finding that many of the

children who come before them because of charges of
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del i nquency, invariably what they find is that their
del i nquent acts are pretty nmuch exclusively to
school settings, and as a result, children are pretty
much wel | -behaved in a community, but when they get
to school, that's when they're being charged with
crinmes.

When you pull those kids' files and you
| ook at them vyou'll find that your children who are
unidentified or identified as having |earning
disabilities at a very young age, they actually have
good attendance, good parental participation. By the
time they get to mddle school, they are woefully
behi nd, and they are now being found eligible as
enotionally disturbed or nmentally retarded, and,
unfortunately, | think it's usually due because they
weren't identified.

l'"d like to call your attention to what |
think is a really good article called "Caught Between
Two Systens,"” in the Yale Law Review, that really,

t hink, has a very thorough discussion of these
i ssues. Thank you.

DR. COULTER: Thank  you, Ms. Engl and.
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Bill East, to be followed by Paul Marchand.

MR. EAST: |1'mBill East, National
Director of the National Association of Directors of
Speci al Education. | have had 26 years this year in
working with OSEP in a variety of capacities. | want
to thank you for listening this norning to Alice
Par ker and Barbara Gantwerk, and other state
directors around the country at earlier hearings. |
support their testinony.

Very quickly, I want to address five areas
relating to OSEP: Nunber one, this is related to
OSEP staff. | have found them over the years to be
very conpetent and caring, and | encourage you to
encourage the Secretary to properly staff and provide
resources to OSEP to do their job. Mst people |
work with there are doing two or three full-time jobs
at the present tine.

Two, send a cl earer nessage about the
pur pose and the focus of OSEP. That should be
i nprovi ng student results, as well as the protection
of rights. W also can nake sure that OSEP supports

the maximum flexibility to states to support regional
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resource centers, parent training information
centers, and | DEA partnerships.

Three, we need to have OSEP focus their
work by placing in the amendnments to | DEA, clearer
directions on what you want states to do. This wll
hel p reduce the need for |engthy and burdensone
regul ati ons, and al so reduce the need for OGC
i nvol venent at the federal |evel and | awers'

i nvol venent at the state and | ocal |evels.

Four, speed up the transition of the
focused nmonitoring systemthat was described to you
this norning by Leslie Margolis.

And, five, focus nore energy on personnel
devel opnent. |If we don't put a quality teacher in
every classroomand a quality adm nistrator in every
school, all this other won't matter.

A coupl e of suggestions there is to | ook
at the fundi ng mechani smthat would require higher
ed, the SEAs, l|local districts, to work together and
provi de nmore non-conpetitive funds to states, for
exampl e, the state inmprovenent grants. Thank you

very
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DR. COULTER: Thank you, M. East. Paul
Mar chand.

MR. MARCHAND: Good afternoon and hello
again. After Mam | want to say to you i medi ately
t hat having not been at, but heard a | ot about New
York and Nashville, and today you are back on track
in regard to bringing the real experts to tal k about
the real issues, and I'mdelighted to see that that's
t he case.

|'"d like to make two points: One deals
with the resources in OSEP, and the other is the
resources around Part D. When you | ook at the
situation, 6.5 mllion children, hundreds of
t housands of schools, tens of thousands of school
systems and 107 FTEs at OSEP, four nonitoring teans,
an incredi ble technical assistance initiative that
needs to be expanded, there is no doubt that OSEP
needs nuch, nuch nore staff if we are going to have
any expectation that they' re going to do the job and
do it right.

| woul d hope that this Commi ssion strongly

encourages this Adm nistration to put in the
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Departnent's salary and expense budget in the future,
enough resources to have OSEP be able to do what we
woul d all expect themto be able to do.

Lastly, in regards to Part D, al nbst every
speaker today that | heard, tal ked to sonme extent
about how the various parts of Part D, be it
personnel preparation, be it research, be it any of
the other factors, are so critical to making Part B,
and to some extent, Part C, with regard to preschool,
wor K.

Yet we have an infinitesimlly smal
percent age of the nonies that go into Part D, which
is the foundation for Part B, being made avail abl e.
Unl ess we do sonething very different, including the
possibility of creating a percentage of Part B sliced
into Part D, the growth is unlikely to come through
t he annual appropriations where it beconmes a gane.

So | would strongly encourage you to think
about a way to create, through Part B, sonme nechani sm
to make Part D nuch nore real. Thank you very nuch.

DR. COULTER: Thank you, sir. Ladies and

gentl enmen, this concludes our agenda for this task
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force meeting. Pardon nme just a second.

Li bby, do you want to try? You're not on
the list.

Ladi es and gentl enen, one nore three
m nutes. Are you ready?

MS. NEALIS: 1'Il be very brief. [|I'm
Li bby Nealis with the National Association of School
Psychol ogi sts. |'mpleased to rem nd you all that
you have al ready heard from school psychol ogists in
many of the other neetings, so | won't el aborate on
t he psychol ogi cal services, academ c, and behavi oral
i nterventions that school psychol ogists can provide
for students in special education and students in the
general ed curricul um

But | did want to make just a coupl e of
comments on OSEP, particularly with regard to
technical assistance. | think this is a critical
area that needs to be strengthened, and that OSEP is
al ready doing a great job, but that dissem nation of
t hese techni cal assistance materials and greater
producti on of technical assistance materials and

gui dance to states need to be focused on.
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Ri ght now, the | DEA partnerships that have
been funded for OSEP, of which nmy organization is a
part, is producing these types of materials, but
they're not necessarily getting down to the schools
and to the districts that can benefit fromtheir use.

Also, there is a lot of information on the
OSEP website regardi ng things such as positive
behavi oral supports and other types of disciplines
and interventions that can be utilized, and |I don't
think there's a wide dissen nation or know edge t hat
these are out there, as well.

Wth regard to other technical assistance
and gui dance that OSEP can provide, | think stronger
gui dance on interagency agreenents for states -- this
is in the law, it's under methods of insuring
services, and yet it's one of the things that we' ve
heard states have but are not inplenented.

| know that we understand that agencies
wor ki ng together is a challenge, but it can be done
and is being successfully done in nmany conmmunities
and other many nodels. And | encourage the

Conmi ssion to | ook at those and for OSEP to inprove
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the ability to get those nodels out to schools.

Also with regard to interagency
agreenments, not only working with the juvenile
justice, nmental health, and educati on agencies, but
also with the state Medicaid agencies, | think, is a
critical point. | know that your fellow Comm ssioner
Chanbers has al ready brought to your attention, the
Medi caid issues. | would strongly encourage | ooking
into that. |It's not only one of the areas where
t here needs to be greater collaboration and
coordi nati on and gui dance and techni cal assi stance,
but could alleviate sone of the funding issues and
neeting the needs of students.

Wth regard to personnel preparation,
have heard a | ot about interdisciplinary teans.
That's great. | want to enphasize that rel ated
servi ces personnel are critical menbers of these
interdisciplinary teanms. And there has been a |ot of
tal k about | oan forgiveness and personnel preparation
assistance with regard to math and science and
speci al education teachers. W'd like to add that

rel ated services are also suffering from shortages
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and are critical in providing the services under
| DEA, and hel pi ng school s i npl enent those services
and i nmpl ement other school -wi de prograns that can
benefit the entire student population. Thank you
very nmuch.

DR. COULTER: Thank you, Ms. Nealis. This
does concl ude our agenda, and we are adjourned.
Thank you very nmuch for your participation.

(Wher eupon, at 2:55 p.m, the Commi ssion

heari ng was adj ourned.)
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