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SUBCHAPTER 1
GENERAL PROVISIONS

816-38-1 Ddfinitions. As used in this chapter, and in the forms, ingtructions,
and orders of the commissioner of securities, the following meanings shdl gpply to the
extent that they are not inconsstent with the definitions provided in chapter 485, HRS.

"Affiliate’ means a person who directly or indirectly, through one or more
intermediaries, controls, or s controlled by, or is under common control with another
person.

"Amount” means the aggregete dollar vaue affixed to the shares. In the context
of capitdization: number of shares x par or stated value = amount. Inthe context of an
offering: number of shares x offering price per unit = amount.
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§16-38-1

"Applicant” means the issuer, deder, invesment adviser, or other person
executing the gpplication.

"Application" means the form prescribed by the commissoner, and incudes any
other paper, exhibit, amendment, or document filed pursuant to chapter 485, HRS, in
connection with the registration of a security, dealer, salesperson, investment adviser, or
investment adviser representative.

"Branch office’ means any branch office, sdes office, or office of supervisory
jurisdiction that is listed on Schedule E to Form BD or on Schedule D to Form ADV or
any location in this State that is held out to the public as a place of business of a dedler,
investment adviser, or federa covered adviser.

"CFR" meansthe Code of Federd Regulations, as amended.

"Certificate of interest or participation in any profit-sharing agreement” shal not
include any interest in a generd partnership or joint venture where the interest is not
assignable without the consent of dl the dher members and where dl the members
participate directly in managing the partnership or joint venture.

"Code' means the Interna Revenue Code of 1986, as amended.

"Commissone™ means the state commissioner of securities.

"Compensation” as used in the definition of "investment adviser” in section 485-
1(6), HRS, shdl include, but not be limited to, a sdary, flat fee, or any periodic retainer
fee.

"Control" or "controlling person” means possession of the power, authority, or
means to engage in the management or policymaking functions of a person, directly or
indirectly, through ownership of securities, by contract or otherwise. A person owning
a least twenty-five per cent of the outstanding voting securities of another shdl be
presumed to be a "cortrolling person.” Any presumption may be rebutted by evidence
but shal continue untii a determination to the contrary has been made by the
commissoner.

"CRD" means the Centrd Regidtration Depository of the NASD.

"IARD" means the Internet-based Investment Adviser Regidration Depostory
operated by the NASD to receive and gore filings and collect related fees from
invesment advisars and investment adviser representatives on behdf of the
commissoner.

"Ingder” means every controlling person of another, including every officer,
director, partner or trustee, or individua occupying smilar status or performing smilar
functions, and every promoter (if the organization took place within three years from
date of application).

"Indtitutional buyer." For purposes of section 485-6(8), HRS, "indtitutiond
buyer" includes any organization within the scope of section 501(c)(3) of the Code.
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§16-38-1

"Isolated transaction” means an offer or sde of a security or securities, whether
effected through a dealer or not, where the number of persons solicited in this State in
any one twelve-month period on behdf of the seller with respect to the securities shdl
not exceed twenty-five.

“NASAA” means the North American Securities Administrators Association.

"NASD" meansthe National Association of Securities Dedlers, Inc.

"Officer" means a presdent, vice president, secretary, treasurer, or any other
person peaforming dmilar functions with respect to any organizaion, whether
incorporated or unincorporated.

"Organization’ means a corporation, partnership, trust, associaion, joint
venture, syndicate, limited lighility company, and any other form of business entity.

"Parent” means an afiliate controlling another person.

"Predecessor" means a person, a mgjor portion of whose business, assets, or
control has been acquired by another.

"Promoter" means a person who, acting adone or in conjunction with others,
takes the initiative in founding, organizing, or incorporating the business or enterprise of
an issuer.

"Progpectus” means a document meeting the applicable requirements of chapter
485, HRS.

"Public offering” means any security offered for sde to the generd public:

Q) If it is advertised for sde in any newspaper, magazine, periodicd, or
other publication, or by means of a prospectus, offering circular,
pamphlet, brochure, dodger, or addressed or unaddressed written or
printed communication intended for public digtribution or information; or

2 Where olicitation is made by hillboard, window display, or use of
phonographic or other recording, radio, televison, or any public
demondtration or explanation by any smilar device.

"Regisrant” means an applicant whose regidration of securities has become

effective or whose registration has been approved under chapter 485, HRS.

"Regidration statement” means the gpplication to register securities with the
commissoner.

"SCOR" means smdl company offering regigtration.

"SEC" meansthe U.S. Securities and Exchange Commission.

"Securities Act" means the Securities Act of 1933, as amended.

"Securities Exchange Act” means the Securities Exchange Act of 1934, as
amended.

"Share’ means a share of stock or unit of investment in a corporation, or a unit
of interest in an unincorporated person.
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§16-38-1

"State" meansthe State of Hawaii.

"Subsidiary" means an dffiliate controlled by another person.

"Underwriter" means a deder who participates in the distribution of a security,
in connection with a public offering, either as a purchaser with aview to offer for resde,
or one who undetakes to offer or sdl, directly or indirectly, for
an issuer. [Eff 6/4/70; am and ren 816-38-1, 7/30/81; am and comp 10/12/85; am and
comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §8485-1, 485-6)

§16-38-2 Hling. (a) A document isfiled when it isreceived in the office of the
commissoner.

(b) All communications shall be addressed to: Commissioner of Securities,
Business Regidration Divison, Depatment of Commerce and Consumer Affairs, P.O.
Box 40, Honolulu, Hawaii 96810; or ddivered to: 1010 Richards Street, Honolulu,
Hawaii.

(© The office of the commissoner shal be open for the transaction of
business between the hours of 7:45 am. and 4:30 p.m. on weekdays, excluding
holidays.

(d) Only the origind form or exhibit shdl be required, unless otherwise
authorized by the commissioner. [Eff 6/4/70; am and ren 816-38-2, 7/30/81; am and
comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS 8§880-1,
485-2)

816-38-3 Fees. The following fees shdl be submitted with an initid or

renewal application, or natice filing:

@ The fee for regidtration of securities by qudification shal be one-tenth of
one per cent of the aggregate offering price of the securities to be
offered in the State with a minimum fee of $250, and a maximum fee of
$2,500. The annud fee to renew a regidration by qudification shdl be
$250;

2 The fee for regidration of securities by noatification shdl be
one-twentieth of one per cent of aggregate offering price of the
securities to be offered in the State with a maximum fee of $500;

3 The fee for an initid notice filing for investment company securities shdll
be $200 per portfolio or series. The annua fee to renew such notice
filing shall be $50 per portfolio or series,
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(4)
Q)

(6)
()
(8)

©)

§16-38-3

The gpplication fee for regidration of a dealer shdl be $100. The
annud feeto renew adeder's registration shal be $200;

The agpplication fee for regigration of an invetment adviser shdl be
$100. Theannud feeto renew an investment adviser's regigtration shell
be $100;

The natice filing fee for a federd covered adviser shdl be $100 per
caendar year;

The application fee for regidration of a securities sdesperson shdl be
$50. The anmnual fee to renew a saespersons registration shal be $50;
The agpplication fee for regidration of an invesment adviser
representative shdl be $50. The annud fee to renew an investment
adviser representative's registration shal be $50; and

The fee for copies of documents filed in the office of the commissoner
shdl be twenty-five cents per page. [Eff 6/4/70; am 5/27/80; am and
ren 816-38-3, 7/30/81; am and comp 10/12/85; am 4/4/87; am and
comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS 8§892-24, 92-28,
485-9, 485-10, 485-14)

816-38-4 Forms. (&) The following forms shdl be used by persons submitting
an gpplication, natice filing, or renewa to the commissoner:

Form ADV: shdl be usad by an investment adviser to request registration

or to renew aregistration, and by afedera covered adviser to
submit anotice filing;

Form ADV-W: shdl be used by an invesment adviser to terminate a

registration, or by a federa covered adviser to terminate a

naticefiling;
Form BD: shdll be used by adedler or issuer to request registration;
Form BD-W:shdl be used by adedler or issuer to terminate a regigtration;
Form U-1: shdl be filed by an issuer seeking registration of its securities
by qudification;
Form U-2: shdl be used to satisfy any requirement under chapter 485,

HRS, that a consent to service d process be filed with the
depatment. In lieu of filing a Form U-2, however, the
department shal accept an originaly executed Form ADV,
Form BD, or Form U-4 tha has been filed with the
department or with the CRD;
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§16-38-3

Form U-2A: shdl be used by any person required under chapter 485,
HRS, to file a corporate resolution with the department;

Form U-4: shdl be used by a sdesgperson or invesment adviser
representative to request registration or to request a transfer
of regisiration from one deder, ISSuer,

invesment adviser, or federd covered invesment adviser to

another;

Form U-5: shdl be used to terminate the registration of a sdlesperson or
investment adviser representative;

Form NF: ghdl be used by an investment company to comply with the
notice filing requirements under section 16-38-65;

S5 bond for dedler, issuer, or investment adviser;

S6: application for regstration as adeder in securities,

S12: application for exemption from the registration requirement of

chapter 485, HRS, in order to offer or sdll securities of a
resdential cooperative corporation;

SCOR Form:  shdl be used by issuers seeking regidtration of a SCOR

offering.

(b) Deders that are registered under the Securities Exchange Act of 1934
may file Forms BD, BD-W, U-4, and U-5 with the commissoner through the CRD.

(© Investment advisers and federa covered advisers may, to the extent
permitted by the IARD, file Forms ADV, ADV-W, U-4, and U-5 with the
commissioner through the CRD.

(d) Every applicant or registrant hat hes filed any of the forms liged in
subsection (a) with the commissoner shdl promptly file with the commissioner any and
al amendments necessary to keep the information previoudy reported on such forms
current and accurate. If the form being amended was filed with the commissoner
through the CRD, any amendment to such form may aso be filed through the CRD.
[Eff 6/4/70; am and ren 816-38-4, 7/30/81; am and comp 10/12/85; am and comp
4/14/03] (Auth: HRS §891-2, 485-2) (Imp: HRS §8485-10, 485-14)

816-38-4.5 Action on documents submitted to the commissoner; automatic
approvd; extenson. (@) Unless otherwise provided by law, al documents submitted to
the commissoner shdl be approved or denied within Sixty days after the submission of
a complete gpplication. A complete gpplication shal consst of the gppropriate form
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§16-38-4.5

described in section 16-38-4, together with any additional documents or information
and fees required under this chapter or chapter 485, HRS.

(b) The commissoner shdl natify an gpplicant within Sxty days of an
goplication being recaeived if the application is not complete and shdl provide the
goplicant a ligt of the documents, information, and fees that must be filed in order to
have the application deemed complete. An applicant shdl have an additiond
gxty days from the receipt of the commissone’s letter within which to complete the
pending application. If the gpplication has not been completed within this time, it may
be denied by the commissoner pursuant to section 485-15(1), HRS. [Eff and
comp 4/14/03] (Auth: HRS 8826-9, 91-13.5, 485-2) (Imp: HRS §91-13.5)

SUBCHAPTER 2
DEALERS

816-38-5 Regidration; gengdly. An applicant may be registered under
chapter 485, HRS, if the commissoner finds that the gpplicant is qudified, has sufficient
training and experience, is of good repute, and otherwise satisfies the requirements of
chapter 485, HRS, and this chapter. [Eff 6/4/70; am and ren 816-38-5, 7/30/81; am
and comp 10/12/85; comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-14)

816-38-5.1 Regidration; digibility requirements. (a) An applicant, if a natura
person, shdl have attained the age of eghteen years.

(b) An gpplicant, except an gpplicant that is registered as a broker or
dedler under the Securities Exchange Act, shdl have a minimum capital as provided in
section 16-38-5.3(b) of not less than $5,000.

(© A partner or an officer of aregistered deder or issuer may engage in the
capacity of a salesperson only if that person has been duly registered as provided by
section 485-14, HRS.

(d) A dedler that is aforeign corporation or a partnership that intends to
establish a branch office in Hawaii shdl, in addition to the requirements under this
chapter and chapter 485, HRS, comply with the requirements of the Hawaii foreign
corporation law (chapter 414, HRS) or the Hawaii partnership law (chapter 425,
HRYS), as applicable. [Eff 6/4/70; am 1/1/71; am and ren §16-38-5, 7/30/81; am, ren
816-38-5.1 and comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp:
HRS §485-14)
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816-38-5.2 Regidration; gpplication. (&) An gpplication for regidration of a
deder shdl be filed on Form BD, which may be filed with the commissioner directly or
through the CRD. If Form BD is filed with the commissoner directly, it shal be
origindly executed.

(b) The gpplication shdl be filed together with the filing fee of $200. Unless
the gpplicant is registered as a broker or deder under the SecuritiesExchange Act, the
gpplication shdl be accompanied by a $5,000 bond, or cash or securitiesin lieu thereof,
and ether a verified baance sheet as of a date within thirty days of filing, or if the
applicant has been engaged in business one year or more preceding, a balance sheet
certified by an independent public accountant as of the last fiscd year, together with a
baance sheet verified by the gpplicant as of a date within thirty days of filing. If the
goplicant is registered under the Securities Exchange Act, te agpplicant shdl indude
with its application a copy of its most recent annud financid statement.

(© Additiond exhibits or information not specificaly required by the
gpplication may be submitted by the gpplicant.

(d) The commissoner may require the goplicant to file additiond
information if such information is necessary for the commissioner to determine whether
to approve or deny the gpplication. In accordance with the provisons of section 16-
38-45, any such additiond information requested by the commissoner shdl be
requested in writing within sixty days of the commissioner's receipt of the gpplication.
[Eff 6/4/70; am 1/1/71; am and ren 816-38-5, 7/30/81; am, ren 816-38-5.2 and comp
10/12/85; am 4/4/87; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS
§485-14)

816-38-5.3 Regidraion; financid requirements. () Every registered dedler
ghdl file an annud report of condition within ninety days following the end of the
caendar or fiscal year adopted as follows:
@ Deders registered under the Securities Exchange Act Sl file acopy of
the annud financia report filed with the SEC; and
2 All other deders shdl file a balance sheet certified by an independent
public accountant in conformance with generadly accepted accounting
principles and that evidences the deder's compliance with the
requirements of subsection (b).
(b) A deder that is subject to subsection (8)(2) shdl have a dl times a
minimum net capita of not less than $5,000. As used in this section, "net capitd” shdl
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§16-38-5.3

mean net worth, or the difference between total assats and total ligbilities or
indebtedness, after adjustment to eiminate or revise assets of doubtful or uncertain
vaue and to reflect true ligbilities, in accordance with the following schedule:
@ Asset items not dlowable:
(A)  Furniture, fixtures, and equipment; and
(B) Intangible items, such as goodwill, prepaid preincorporation, or
organizationd expenses, €tc.,
2 Asst items to be adjusted or substantiated:
(A)  Securities owned shdl be adjusted to market value;
(B) Vdue of red edate shdl be atested to by qudified and
disnterested persons,
(C©)  Propety in joint ownership shdl be limited to gpplicant's
interest therein; and
(D)  Vaue of unsecured notes, accounts receivable, or advanced
commissons due from a sdesperson, officer, director, partner,
or dfiliale may be required by the commissoner to be
Substantiated by an opinion of a bank, finance company, or
other lending indtitution satisfactory to the commissioner. [Eff
6/4/70; am 1/1/71; am and ren §16-38-5, 7/30/81; am, ren
§16-38-5.3 and comp 10/12/85; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS §485-14)

§16-38-5.4 Books and records. (a) Every dedler, except a dedler that is
registered under the Securities Exchange Act, shal make and keep the books and
records listed in subsections (b) through (h). All dedlers registered under the Securities
Exchange Act shdl keep and maintain books and records as required under the
Securities Exchange Act.  All records required to be kept by this section shdl be
maintained and preserved for a period of a least three years and made available for
ingpection by the commissioner upon reasonable notice.

(b) Blotters (or other records or books of original entry) containing an
itemized daily record of:

Q) Purchases and sdes of securities,

2 Receipts and ddliveries of securities;

3 Rece pts and disbursements of cash;

4 All other debits and credits, and

) Each transaction, reflecting:

(A)  Theaccount or name of the customer;
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§16-38-5.3

(B) Name and amount of securities,

(C)  Ceatificate number, if any;

(D)  Unit and aggregate purchase or sde price;

(E)  Tradedate, and

() Name or other designation of person from whom purchased or
received, or to whom sold and delivered.

(© Ledgers, reflecting:

(1)  Assgsandligbilities

2 Income and expenses,

3 Capita accounts,

4 Securitiesin trandfer;

) Dividends and interest received;

(6) Securities borrowed and loaned,;

@) Monies borrowed and loaned, and collatera used or substituted

therefor;

8 Securities failed to recelve and faled to ddiver; and

9 A record of dl puts, cals, spreads and straddles and other options in

which dedler has any direct or indirect interest, or which it has granted
or guaranteed, containing at least:

(A)  Identification of the security; and

(B) Number of unitsinvolved.

(d) Ledger accounts, itemizing separately as to each cash or margin account
of every customer and of the dedler, including employees and partners thereof:

@ Name and address of the beneficial owner of the account;

2 In the case of a margin account, the signature of the owner, or person

authorized to transact business for the account;

3 Purchases and sdles,

4 Receipts and ddliveries of securities; and

) All other debits and credits to the account.

(e Securities records, reflecting for each security (including securities in
safekeeping) carried by the dedler for its account, or for the accounts of its customers,
employees, or partners:

@ Clearance dates of dl long and short positions;

2 Location of dl securities long and offsetting postion to al securities

short; and

3 Name or designation of the account in which each position is carried.

@ Memorandum, of the following:

@ Each brokerage order for the purchase or sale of a security showing:
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§16-38-5.4

(A)  Any indruction given or received, whether executed or
unexecuted;

(B) Terms and conditions or ingructions, and any modification or
cancellaion thereof;

(C)  Account for which entered;

(D)  Date and time of entry, and time of execution or cancellation, to
the extent feasble;

(B) Price at which executed; and

() Orders entered pursuant to the exercise of discretionary
authority so designated,

Each purchase and sde for the account of the deder, including

employees and partners thereof, showing:

(A)  Nameof purchaser or sdler;

(B) Price and

(C)  Dateandtime of execution.

Confirmations of dl purchases and sdes of securities and notices of al

other debits and credits for securities, cash, and other items for the account of
customers, partners, and employees shal be given or sent to persons at or before
completion of each transaction, copiesto be retained by the dedler disclosing, at least:

D
2
3
(4)

Q)

)

The account for which the transaction is entered;

Ingtructions, terms, and conditions, whether executed or unexecuted;

Date of execution of transaction ¢he time of trade shdl be furnished

upon request.);

Whether the dedler is acting as agent or as dedler for its own account;

and

If the deder is acting as agent for the customer, the following

information, or a datement that the same shdl be furnished upon

request:

(A) The name of the person from whom the security was
purchased, or to whom it was sold, and date and time the
transaction occurred; and

(B) The source and amount of commisson or remuneraion
received or to be recaeived in connection with the transaction.

Complaint forms, correspondence, memoranda, and any other

document concerning complaints filed with the deder; and any complaint forms,
correspondence, memorandum, or other document that was filed by a client with any
governmentd entity or self-regulatory organization that was provided to the dedler by the
governmenta entity or self-regulaory organization. [Eff 6/4/70; am 1/1/71; am and ren
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816-38-5, 7/30/81; am, ren 816-38-5.4 and comp 10/12/85; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS §485-16)

816-38-5.5 Regidration; podt-effective requirements. (a) Upon approvd of
the application by the commissoner, a certificate of regigtration shdl be issued certifying
that the deder is authorized to engage in the securities businessin this State.

(b) Every regigrant shdl immediady notify the commissoner of any
materid change in any information, exhibits, or schedules submitted, or circumstances
disclosed in its last prior gpplication, by filing a correcting amendment at the time of
occurrence or discovery of the changes. Changes that shdl be reported under thisrule
include, but are not limited to, the following:

@ Change in firm name, ownership, management, or control of a dedler;

2 A changein any of its partners, officers, or personsin smilar postions;

3 Change in its busness address, or the cregtion or termination of a
branch officein Hawaii;

4 Change in type of entity, generd plan, or character of deder's busness,
method of operation or type of securities in which it is deding or
trading;

) Materia adverse changein financid condition, insolvency, dissolution or
liquidation, or impairment of working capita, or noncompliance with the
minimum cgpital or bond requirements provided in sections
16-38-5.2(b) and 16-38-5.3(b);

(6) Termination of business or discontinuance of those activities as a deder
or salesperson; and

@) The commencement of any proceeding or action that must be disclosed
pursuant to the disciplinary questions on Form BD, including but not
limited to, filing of acrimind charge or civil action againg a regisrant or
a partner or officer, in which a fraudulent, dishonest, or unethica act is
dleged, or aviolation of a securities law or any aspect of the securities
busness is involved, entry of a court or administrative order or
proceeding againg a registrant to deny, suspend, or revoke a
registration, or threatening to do o, or to enjoin it from engaging in or
continuing any conduct or practice in the securities business, or to
impose afine, sugpengon, or expulsion from the NASD.

(© Regidration of successor deder. In the event that a new deder

becomes the successor and continues the business of a deder registered pursuant to
section 16-38-5.2, the regigtration of the predecessor dedler shal be deemed to remain
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effective as the regidration of the successor deder only if the successor deder, within
thiry days after such successon, files an  agpplicaion for regidration
on Form BD, and the predecessor dedler files a notice of withdrawa from regidration
on Form BDW.

@ The regidtration of the predecessor dealer shall cease to be effective as
the registration of the successor deder forty-five days after the
goplication for regigtration on Form BD isfiled by the successor dedler;
and

2 Notwithstanding any other provison of this section, if a new deder
becomes the successor and continues the business of a registered
deder, and the successon is based soldy on a change in the
predecessor deder's date or date of incorporatiion, form of
organization, or compodition of a partnership, the successor deaer may,
within thirty days after the successon, amend the regidration of the
predecessor dedler on Form BD to reflect these changes. This
amendment shall be deemed an application for regidration filed by the
predecessor deder and adopted by the successor deder. [Eff 6/4/70;
am 1/1/71; am and ren 816-38-5, 7/30/81; am, ren §16-38-5.5 and
comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp:
HRS §485-14)

816-38-5.6 Regidration; expiration, renewd, termination. (@) All regigtrations
shdl automaticaly expire on December 31 of each year (unless sooner terminated) and
ghall be renewed as provided in this section. A deder or issuer shdl be responsible for
renewing the regigtration of its salespersons a the time the dedler or issuer renews its
regigration. A member of the NASD shdl renew its regidration with the commissioner
by filing the renewa documents and fees through the CRD. All other deders and
issuers shdl renew their regigration by annuadly filing, not earlier than November 1 or
later than December 1 d the current regidration year, an originaly executed copy of
page one of Form BD together with:
@ All amendments to Form BD that have previoudy been filed with the
commissioner;
2 A lig of dl sdespersons of the deder tha are renewing ther
registrations for the coming caendar year;
3 A copy of al amendments to Forms U-4 of dl such sdespersonsif such
amendments have not been previoudy filed with the commissioner;
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4 A Form U-5 on each registered salesperson of the deder who is not

renewing its sdesperson regidration; and

) A renewd fee as st forth in section 16-38-3 for the deder and for

each salesperson renewing aregigration.
Deders who fall to file a complete renewd with the commissoner by December 1 shall
be subject to a pendty of one hundred per cent of the renewal fee.

(b) Where regigtrations are permitted to expire on December 31 without
the filing of a renewd therefor, a subsequent application shal be consdered in dl
respects as an origina application.

(© Regidration of a dealer may be terminated prior to the expiraion date
by filing a Form BD-W with the commissoner. Termination of the dedler's regisiration
for any reason shdl automaticdly terminate the regidration of each registered
salesperson of the deder. [Eff 6/4/70; am 1/1/71; am and ren 816-38-5, 7/30/81; am,
ren 816-38-5.6 and comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8§485-2)
(Imp: HRS 8§485-14)

SUBCHAPTER 3
SALESPERSONS

816-38-6 Regidration; generdly. A person may be registered as a securities
sdlesperson under chapter 485, HRS, if the commissioner finds that the applicant is of
good repute and otherwise satisfies the requirements of chapter 485, HRS, and this
chapter. [Eff 6/4/70; am 5/27/80; am and ren §16-38-6, 7/30/81; am 11/5/81; am and
comp 10/12/85; comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-14)

816-38-6.1 Regidration; digibility requirements;, filing reguirements (a) An
goplicant, if anaturd person, shdl have attained the age of eighteen years.

(b) A deder or issuer may apply for the regidration of a sdesperson by
filing a complete Form U-4 with the commissioner together with the application fee set
forth in section 16-38-3. If the deder is registered through the CRD, the sdesperson's
Form U-4 and fees shdl be submitted to the commissioner through the CRD. If the
deder is not registered through the CRD, an origindly executed Form U-4 and fees
shdl be filed with the commissoner directly. If requested by the commissoner, the
goplicant shdl provide the commissioner copies of documents relating to the applicant's
disciplinary history as disclosed on Form U-4. Any request by the commissioner for
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such disciplinary documents shall be provided in writing to the applicant or the deder or
issuer filing the_gpplication within sixty days of the gpplication being received by the
commissoner. [Eff 6/4/70; am 5/27/80; am and ren §16-38-6, 7/30/81; am 11/5/81;
am, ren §816-38-6.1 and comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2)
(Imp: HRS 8485-14)

816-38-6.2 Regidration; application. (&) An gpplication for regidration of a
salesperson shdl befiled in accordance with the requirements of section 16-38-6.1.

(b) The commissoner shdl natify the gpplicant in writing within sixty days of
receipt of the gpplication of any deficiencies that must be completed in order for the
gpplication to be deemed complete. Such deficiencies may include, but are not limited
to, requiring copies of the documents reating to the gpplicant's disciplinary history.

(© A sdesperson's application that has been on file for a period of ninety
days with no attempt by the gpplicant to pass the qudifying examinaion sl be
automatically withdrawn sixty days after the gpplicant has received any deficiency notice
from the commissoner pursuant to subsection (b) that the deficiency request has not
been satisfied, shdl be deemed automaticaly withdravn. The commissioner shdl notify
in writing the gpplicant and the deder or issuer with which the gpplicant is affiliated, of
the automatic withdrawa and the reasons therefor. [Eff 6/4/70; am 5/27/80; am and
ren 816-38-6, 7/30/81; am 11/5/81; am, ren 816-38-6.2 and comp 10/12/85; am and
comp 4/14/03] (Auth: HRS §485-2) (Imp: HRS §485-14)

816-38-6.3 Regidration; examinaion reguirements. (a) Unless specificaly
exempt, every gpplicant for registration as a securities slesperson shal be required to
pass a written examindtion that tests the applicant's knowledge of the securities
business.

(b) The examination requirement of subsection (@) shdl be deemed satisfied

upon the provision of evidence to the commissioner that the gpplicant:

@ Has passed an examination adminisered by the NASD that is
gppropriate for the type of business tha will be conducted by te
salesperson; and

2 Has not had algpse of more than two continuous yearsin its registration
as a sadegperson with the NASD or in any state since passing he
examination and
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3 Notwithgtanding any other provison to the contrary, the commissoner,
by order, may waive the examination requirement if the commissoner
determines  that the  examinaion is not  necessay
or gppropriate in the public interest or for the protection of investors.
[Eff 6/4/70; am 5/27/80; am and ren 816-38-6, 7/30/81; am 11/5/81;
am, ren 816-38-6.3 and comp 10/12/85; am 4/4/87; am and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-14)

816-38-6.4 Regidration; pod-effective requirements. (a) Every applicant and
regigrant shdl promptly file with the commissoner any and al amendments necessary to
keep the information previoudy reported on the applicant’s or registrant's Form U-4
current and accurate.  If the form being amended was filed with the commissioner
through the CRD, any amendment to the form may dso be filed through the CRD.

(b) Upon the receipt of an amendment, the commissioner may request
additiond information from the applicant or regidrant to determine whether the
goplicant's application should be denied or the regidrant's registration should be
suspended or revoked. [Eff 6/4/70; am 5/27/80; am and ren 816-38-6, 7/30/81; am
11/5/81; am, ren 816-38-6.4 and comp 10/12/85; am and comp 4/14/03] (Auth: HRS
8485-2) (Imp: HRS §485-14)

816-38-6.5 Regidration; expiration, renewd, termination. (&) Theregidration
of each sdesperson of a deder or issuer shal automaticaly expire on December 31 of
each cdendar year unless the registration has been renewed on or before December 31.

A sdesperson's regigration shal be renewed by the deder or issuer as provided in
section 16-38-5.6.

(b) A sadesperson's regidration may be terminated prior to its expiration
date by ether the dedler or issuer employing the sdlesperson or by the salesperson filing
a Form U-5 with the commissioner. Termination shdl be effective when the notice of
termination is received by the commissoner unless another date is indicated on the
Form U-5. A salesperson who filed its Form U-4 with the commissoner through the
CRD may a o fileits Form U-5 through the CRD.

(c) A salesperson whose regigtration with adealer or issuer has been terminated
may apply for registration as a sdesperson for another issuer or deder by filing an
goplication for regidration with the commissioner in accordance with the requirements
of section 16-38-6.2.
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(d) Termination of any deder's or issuer's regigtration for any reason shal
automaticaly terminate the registration of al salespersons employed by or affiliated with
the dealer or issuer.

(e When a salesperson ceases the activities of asalesperson, a Form U-5
to terminate the salesperson's regigtration shal be prompitly filed by the issuer or deder
with whom the salesperson is registered. [Eff 6/4/70; am 5/27/80; am and ren
816-38-6, 7/30/81; am 11/5/81; am, ren 816-38-6.5 and comp 10/12/85; am and
comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-14)

SUBCHAPTER 4

DENIAL OF APPLICATION, SUSPENSION,
AND REVOCATION OF REGISTRATION OF DEALERS,
SALESPERSONS, INVESTMENT ADVISERS,
AND INVESTMENT ADVISER REPRESENTATIVES

816-38-7 Denid, suspenson, and revocation. (& A proceeding to deny an
goplication for regidration, or to suspend or revoke the effectiveness of aregidration
may be indtituted by the commissoner if the action is in the public interedt, reasonable
grounds exigt that the gpplicant or registrant has violated or falled to comply with any
provison of chapter 485, HRS, or this chapter, or the applicant or registrant has
demondrated its unworthiness to transact the business of a dedler, issuer, or
salesperson.

(b) Without in any way limiting the generdity thereof, for the purposes of
section 485-15(11), HRS, any of the following shal demondrate an applicant's or
registrant's unworthiness to transact the business of a deder, issuer, or salesperson:

@ Causng unreasonable delay or falure to execute orders, liquidate
customers accounts, or in making delivery of securities purchased or
remittances (or credit) for securities sold;

2 Sdling securities at unfair prices in relaion to market value, or with
unreasonable or excessve markups or commissions,

3 Effecting transactions in the account of a customer without the
customer's knowledge or consent or maintaining discretionary accounts
without written authorization;

4 Wilful switching, churning, overtrading, or reloading of securities in a
customer's account for the ostensble purpose of accumulating or
compounding commissons,
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Q)

(6)

()

(8)

©)

(10)

(11)

(12)

Inducing a customer to invest beyond the customer's known immediate
financia resources, or without regard to the nature and character of the
account;
Engaging or ading in "boiler room" operaions or high-pressure tactics
in connection with the promotion of speculative offerings or "hot-issues’
by means of an intensve telephone campaign or unsolicited cals to
persons not known by, nor having an account with the salesperson or
dedler represented by the applicant, whereby the prospective purchaser
is encouraged to make a hasty decison to buy, irrespective of the
prospective purchaser's investment needs and objectives,

Participating in the solicitation or offer for sde of promotiond securities

without the use and dissemination of a prospectus (where required), or

making ord or written statements contrary to or inconsstent with the
disclosures contained therein;

Making fdse, mideading, deceptive, exaggerated, or flamboyant

representations or predictions in the solicitation or sae of a security.

Examples of this include without limitation misrepresenting:

(A)  That the security shall be resold or repurchased;

(B)  That the security shal be listed or traded on an exchange or
established market;

(C) That the security shdl result in an assured, immediate or
extensve increase in vaue, future market price, or return on
investmen;

(D)  With respect to the issuer's financid condition, anticipated
earnings, potential growth, or success; or

(E)  That thereisaguarantee againg risk or 10ss,

Failing to disclose adud agency cepacity or effecting transactions upon

terms and conditions other than those stated per confirmations;

Failing to make a bona fide public offering pursuant to an underwriting

agreement or entering into an arrangement which establishes unfair or

unreasonable terms and conditions or compensation;

Egtablishing fictitious accounts in order to execute transactions which

would otherwise be prohibited;

Entering into agreements for sdling concessons, discounts,

commissons, or alowances as congderation for services in connection

with the digtribution or sde of a security in Hawali to any nortlicensed
dedler or salesperson, unless the person is not required to be registered
in order to engage in the securities business in this State;
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(13)

(14)

(15

(16)

(©)

Operating a securities busness while being unable to meet current
ligbilities, or violaing any rule or order rdaing to minimum capitd,
bond, record-keeping and reporting requirements, or provison
concerning use, commingling, or hypothecation of cusomers funds or
Securities,

Faling or refusng to furnish a customer, upon reasonable request,
information to which the customer is entitled, or to respond to a forma
written demand or complaint;

Falling to comply with any rule of a nationa securities exchange or sdf-
regulatory organization gpproved by the SEC; or

Failing to cooperate with, or providing fdse or incomplete information
to, the commissoner in connection with any investigation under this
chapter or chapter 485, HRS.

Without in any way limiting the generdity thereof, for the purposes of

section 485-15(11), HRS, any of the following shdl demondrate an applicant's or
registrant's unworthiness to transact the business of an investment adviser or investment
adviser representative:

@

)

3
(4)

Q)

(6)
()
(8)

Causng unreasonable delay or falure to execute orders, liquidate
customers accounts, or in making delivery of securities purchased or
remittances (or credit) for securities sold;

Effecting transactions in the account of a cusomer without the
customer's knowledge or consent or maintaining discretionary accounts
without written authorization;

Pacing an order upon indruction from a third party without client
authorization;

Wilfully switching, churning, overtrading, or reloading of securities in a
customer's account for the ostensible purpose of accumulating or
compounding commissons,

Inducing a customer to invest beyond the customer's known immediate
financia resources, or without regard to the nature and character of the
account or the dlient's investment objectives,

Borrowing or lending money or securities except when the investment
adviser is aregistered broker-deder providing margin accounts;

Faling to provide a dient or prospective client written disclosure
statements in compliance with the requirements of section 16-38- 38;
Placing an order through an unlicensed broker or agent which the
investment adviser should have known was unlicensed;
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(10)

(11)

(12)
(13)

(14)

(15)

(16)
(17)

§16-38-7

Providing areport or recommendation to a client prepared by someone
other than the investment adviser without disclosing that fact; provided
this shall not apply to published research or gatistical reports, or where
an investment adviser orders reports in the normal course of business,
Participating in the solicitation or offer for sdle of promotiona securities
without the use and dissemination of a progpectus (where required), or
making ord or written statements contrary to or inconsstent with the
disclosures contained therein;

Making fdse, mideading, deceptive, exaggerated, or flamboyant

representations or predictions in connection with the rendering of

investment advice. Examples of such representations or predictions
include, but are not limited to:

(A) That the security shdl result in an assured, immediate or
extensve increase in value, future market price, or return on
investment; or

(B)  That thereisaguarantee againg risk or 10ss,
Violating any of the provisons of section 16-38-42 that prescribe
limitations on advertisements;
Disclosng the identity, affairs, or investment of any dient unless required
to do so or unless consented to by the diert;
Faling to properly supervise the activities of employees to ensure
compliance with the law and rules; faling to properly investigate the
character, business repute, experience, and qualifications of employees;
Misrepresenting to any advisory client, or prospective advisory client,
the qudifications of the invesment adviser or any employee of the
invetment adviser, or misrepresenting the nature of the advisory
sarvices being offered ar fees to be charged for such service, or faling
to date a materid fact necessary to make the dtatements made
regarding quaifications, services, or fees, in light of the circumstances
under which they are made, not mideading;

Charging adlient an unreasonable advisory fee;

Failing to disclose to dlients in writing before any advice is rendered any

meaterid conflict of interest relating to the adviser or any of its employees

which could reasonably be expected to impair the rendering of unbiased
and objective advice including, but not limited to:

(A)  Compensation arrangements connected with advisory services
to clients which are in addition to compensation from such
clients for such services, and
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(B) Chaging a dient an advisory fee for rendering advice when a
commission for executing securities transactions pursuant to
such advice will be received by the adviser or its employees,

(18) Guaranteeing a client that a specific result will be achieved (gain or no
loss) with advice which will be rendered;

(19 Entering into, extending or renewing any investment advisory contract
unless such contract is in writing and discloses, in substance, the
services to be provided, the term of the contract, the advisory fee, the
formula for computing the fee, the amount of prepaid fee to be returned
in the event of contract termination or nonperformance, whether the
contract grants discretionary power to the adviser and that no
assignment of such contract shdl be made by the investment adviser
without the consent of the other party to the contract; or

(20 Faling or refusng to furnish a cliet, upon reasonable request,
information to which the dient is entitled, or to respond to a formal
written demand or complaint by the dient. [Eff 6/4/70; am and ren
816-38-7, 7/30/81; am and comp 10/12/85; am 4/4/87; am and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-15)

SUBCHAPTER 5
REGISTRATION OF SECURITIES, PROSPECTUS

816-38-8 Regidration of securities. (a) An gpplicationto register securities for
digribution in the State of Hawaii shdl be filed with the commissoner on Form U-1.
The gpplication shdl include al exhibits gpplicable to the type of registration sought by
the gpplicant, i.e., natification or qudification.

(b) An application fled with the SEC under the Securities Act of 1933,
Regulation A, 17 CFR sections 230.251 to 230.262, as amended, may befiled with the
commissoner either by natification or qudification. Notwithstanding the requirements of
the SEC, however, the prospectus or offering circular used in connection with an
offering of securiies under Regulaion A of the SEC gl
contain the financia statements prescribed by section 485-9, HRS, (notification) or
section 485-10, HRS, (qudlification). [Eff 6/4/70; an and ren 816-38-8, 7/30/81; am
and comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS
88485-9, 485-10)
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§16-38-9 Progpectus. (a) The prospectus of any securities that are subject to
registration under chapter 485, HRS, or this chapter may be printed, mimeographed,
lithographed, or typewritten, or prepared by any smilar process in dealy legible
copies.

(b) Every subscription agreement concerning a registration of securities by
qudification shdl contain a Satement by the purchaser that the purchaser has received a
copy of the prospectus covered by the registration.

(© Interdate offerings shdl contain the information required by the
goplication form together with the following:

@ How the public offering price was established;

2 Whether there has been a public market for the securities,

3 Terms and conditions of the escrow agreement; and

4 Business higtory of the officers and directors.

(d) Intradtate offerings shdl contain the same informaion as interdate
offerings, plus the fallowing:

@ Thet the offering is only to bona fide resdents of the State of Hawali;

2 That during the public offering no securities may be trandferred to a

non-resdent of Hawaii;

3 That in case of a sde to a non-resdent, the issuer may rescind the sde

and refund the purchase price; and

4 In an offering of interest-bearing securities, what reserves or snking

fund shdl be provided to pay for the securities as they become due, or
whether no reserves shal be provided.

(e The prospectus shdl be prepared in substantidly the following form and
shdl contain the information as hereinafter specified together with any additiona data as
the commissoner may prescribe. (The following specimen form has been prepared for
use in connection with a speculaive intragtate offering and may therefore be modified to
the extent the provisons are ingpplicable.)

@ Cover page:

PROSPECTUS
Date

(NAME OF ISSUER)
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(Address)

Incorporated under the laws of the State of Hawaii (Date)

Shares of Common Stock of the Par Vdue of $ Per
Share.
Offering Sdes Net Proceeds
Price Commissons To Issuer*

Per Share $ $ $
Aggregate N $ $

*Before deducting expenses estimated not to exceed $ to be borne

by the issuer.

THESE SECURITIES ARE OFFERED AS A SPECULATION.

NEITHER THIS PROSPECTUS NOR THE SECURITIES DESCRIBED
HEREIN HAVE BEEN APPROVED OR DISAPPROVED BY THE
COMMISSIONER OF SECURITIES OF THE STATE OF HAWAII, NOR
HAS THE COMMISSIONER PASSED UPON THE ACCURACY OR
ADEQUACY OF THIS PROSPECTUS.

THIS OFFERING IS ONLY TO BONA FIDE RESIDENTS OF THE
STATE OF HAWAII.

To besold by

2 Business.

(A) State the higory, showing capitdization, mergers, change of
names, etc., genera character and location of issuer's business,
properties, branch offices, stores, plants, outlets, etc., and
gmilar information concerning its predecessors, dffiliates, and

subsidiaries. There should adso be a
datement as to the length of time the issuer has been in
business,

(B)  Describe the physical properties, equipment, claims, patents, or
patent gpplications, etc., and nature of title or interest therein;
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(C)  If theissuer leasesits plant, office, or other physica properties,
disclose briefly the terms of the lease and relationship of lessor
to any officer, director, promoter, or stockholder of the issuer;

(D)  State the nature of present or proposed products or services,
the principa market therefor;

(E) S forth the genera competitive conditions in the industry or
business in which the issuer is, or proposes to be, engaged, and
any particular risks or hazards to which it might be subjected;
and

() Describe the issuer's employee relaions by setting forth the
number of employees and whether any of them are covered by
collective bargaining agreements and, if so, approximeately how
many are so covered, when agreements expire, and whether
callective bargaining is on a company or industry wide bass.
Also describe whether the issuer has experienced any work
stoppages in recent years,

Use of proceeds. Outline the proposed plans, objectives, or programs

of the issuer and make a reasonable itemized statement of the purposes

for which the net proceeds to the issuer from the sdle of securities are to
be used and the amounts to be used for each purpose, indicating the
order of priority;

Method of offering. If the securities are to be offered through a dedler,

date the name and address of the deder, with a statement of any

materia reaionship between the issuer and the dedler. State whether
the securities are to be offered for cash only or whether the securities

may be paid for in ingdlments and, if so, the terms and conditions. If a

minimum purchase is required, it should also be disclosed. State briefly

the commisson to be pad to the deder, including cash, securities,
contracts, options, or any other consderation. |If the securities are to be
sold by the issuer, it should dso be stated that the offering shdl be done
by securities sdespersons duly registered with the commissoner of
securities. If the proceeds of the offering are to be placed in escrow,
date the terms and conditions of the escrow, and provide other terms
prescribed by the commissioner for the certification by the escrow agent
to the commissoner when the amount specified in the escrow
agreement has been met in the specified time and the conditions
whereby the funds shdl be released to the subscribers by the escrow
agent. State dso that during the public offering, no securities may be
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Q)

(6)

()

(8)

transferred to a non-resident and that in case of a sale to a non-resdent,
the issuer shdl rescind the sde and refund the purchase price;
Speculative features of the offering. Explain generdly the speculative
features of the offering and any specid conditions which may affect the
success or falure of the enterprise or the investor's interest therein.
State how the public offering price was established and whether there
has been a public market for the shares. In a specudive offering, the
front cover shal contain aclear and conspicuous statement that the
securities are speculative. If the officers, directors, or promoters are
receiving or have received sdaries, fees, or other compensation from
the issuer, indicate the amounts, how paid, and services rendered (see
section 16-38-11.5);

Description of securities. Outline briefly asfollows:

(A)  Inthe case of shares, the par or dated vaue, if any; the rate of
dividend, if fixed, whether cumulative or noncumulative and any
redtrictions on dividend payments, the preference, if any; and if
convertible, the converson rate; the redtrictions, if any, on the
transfer of the securities,

(B) Inthe case of debt securities, the rate of interest; the date of
maturity or, if the issue matures sexridly, a brief indication of the
serid maturities; if the issue is redeemable before maturity, a
brief statement of the redemption date or dates and price or
prices if payment of principd or interest is contingent, an
indication of the contingency; a brief indication of the priority of
the issue; and if convertible, the conversion rate; and

(C© In the cae of any other kind of security, appropriate
information of a comparable character;

Management and control. List the names and residence addresses of al

officers and directors of the issuer and of any person or persons

contralling the issuer and, if the issuer was organized within the last three
years, the names and addresses of al promoters of the issuer. For each
person listed, show the business history;

Interests with management.  Provide a description of dl direct or

indirect interests, by security holdings or otherwise, of each officer and

director of the issuer and, if the issuer was organized within the last
three years, of each promoter of the issuer:

(A) Intheissuer or its afiliates, and
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(B) In any materid transactions within the past two years or in any
materid proposed transactions to which the issuer or any of its
predecessors or afiliates was or is to be a party, sating the
cost to those persons of any property or services for which
payment by or for the account of the issuer has been or isto be
made;

Ownership. If the issuer was organized within the last three years, a
statement of the percentage of outstanding securities of the issuer which
shall be held by directors, officers, and promoters as a group, and the
percentage thereof which shdl be held by the public if dl of the
securities to be offered are sold, and the respective amounts of cash
(including cash expended for property trandferred to the issuer) paid
therefor by the group and by the public;
Options and warrants. A brief description of dl options or warrants
presently outstanding or proposed to be granted to purchase securities
of the issuer, including the names of the holders thereof, the cost thereof
to the holders, the terms and conditions on which they may be
exercised, and the price a which the securities may be acquired
pursuant thereto;

Litigation. Briefly describe any materid pending lega proceedings other

than ordinary routine litigation incidentd to the busness to which the

issuer or any of its subgdiaries is a paty or of which any of ther
property isthe subject;

Legd opinion. State the name and address of the attorney who has

advised the issuer with respect to the legdity and vdidity of the

securities and their issuance;

Escrow provisons. If the officers, directors, promoters, or ingders

have stock which is subject to escrow pursuant to section 485-18,

HRS, or subject to escrow pursuant to any state or federa statute or

regulation, make a complete disclosure of the number of shares

escrowed, names of persons escrowing the stock, where escrowed,
and the terms and conditions of the escrow; and

Financia statements. Provide abalance sheet of the issuer at the close

of the isuer's lagt fiscd year preceding the date of filing of the

prosoectus, and a profit and loss satement and andyss of

aurplus for the fisca year ended at the date of the balance sheet, dl

certified by an independent public accountant; together with a balance

sheet of the issuer as of a date within ninety days prior to the date of
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filing of the prospectus and a statement of profit and loss for the period
from the close of the last preceding fiscd year to the date of the balance
shet, both verified by a duly authorized officer of the issuer or, if the
issuer has been in existence for less than one year, a baance sheet of

the issuer as of a date within ninety days prior to the date of filing and a
gtatement of profit and loss for the period from the date of the issuer's
organization to the date of the baance sheet, both certified by an
independent public accountant.

If consolidated financia statements are used, there should aso
be a financid statement of the issuer done. If the issuer has not yet
commenced business, there should be submitted in lieu of the statement
of profit and loss a statement of receipts and disbursements certified to
by an independent public accountant. [Eff 6/4/70; am and ren
816-38-9, 7/30/81; am and comp 10/12/85; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS §8485-9, 485-10, 485-18)

816-38-10 Reddentid cooperative corporations. The information required
shdl be as prescribed in the application form together with other information as the
commissioner may prescribe.  [Eff 6/4/70; am and ren 816-38-10, 7/30/81; am and
comp 10/12/85; comp 4/14/03] (Auth: HRS §485-2) (Imp: HRS §485-7)

SUBCHAPTER 6

STATEMENTS OF POLICY
RELATING TO REGISTRATION OF SECURITIES

816-38-11 Reqgidration of securities by qudification. The commissoner shdl
look with disfavor and rgect any application for regidtration of securities as being
fraudulent or working or tending to work a fraud upon the purchaser, or may find that
the enterprise or business of the issuer is based on unsound business principles, unless
the following requirements are met or good cause is shown for an exception.  [Eff
6/4/70; am 88/71;, am ad ren §16-38-11, 7/30/81; am and
comp 10/12/85; comp 4/14/03] (Auth: HRS §485-2) (Imp: HRS §8485-2, 485-10)
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816-38-11.1 Financid reports. Financia statements as required hereunder
shall be prepared, audited, and certified by independent certified public accountants or
licensed independent public accountants in accordance with generdly accepted
accounting procedures and practices, applied on aconsstent basis. If areport contains
exceptions of a materid nature, it shall not be consdered to be certified. [Eff 6/4/70;
am 8/8/71; am and ren 816-38-11, 7/30/81; am, ren 816-38-11.1 and comp
10/12/85; comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §8485-2, 485-10)

§16-38-11.2 Maximum commissions and expenses. Compensation to dedlers
in connection with the sde and promotion of a public offering, induding sdling expenses
and dlowances or reimbursement for items as sdaries, overrides, sdesperson's
commissons, clericd, adminidrative, printing, postage, advertiang, and dl other
expenditures incurred, and anything of value accruing to the dedler directly or indirectly,
shdl not exceed fifteen per cent of the totd amount of the offering. [Eff 6/4/70; am
8/8/71; am and ren 816-38-11, 7/30/81; am, ren §16-38-11.2 and comp 10/12/85;
comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS 88485-2, 485-10)

§16-38-11.3 Promotiona securities. () If anissuer:

Q) Isin the promotional, exploratory, or development stage;

2 Has been organized within three years prior to the date of filing the
gpplication for regisration of securities;

3 Has issued any equity securities of or subgtantidly of the same class as
those sought to be registered to promoters, officers, directors, or
underwriters of the issuer within three years prior to the date of filing, or
IS or proposes to become committed to issue any equity securities of or
substantidly of the same class as those sought to be registered to any
promoter, officer, director, or underwriter of the issuer, in any case a a
price less than the public offering price of the securities sought to be
registered; or

4 Has issued any equity securities of or subgtantidly of the same class as
those sought to be registered within three years prior to the date of filing
for aconsderation other than cash

then conditions and redtrictions in subsection (b) shal gpply unless good cause shdl be
shown to the commissioner for the waiver of one or more or al of the conditions and
restrictions.
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(b)
subsection (a):

@

@)

3

(4)

The following redtrictions shdl apply to any issuer who is subject to

The purchase price paid or payable for any securities referred to in

subsection (8)(3) or (4) shall be not less than twenty-five per cent of the
public offering price of the securitiesto be registered;

Each promoter, officer, director, and underwriter who shdl have
acquired or to whom it is proposed to issue any security, or right or
option to acquire a security, referred to in subsection (8)(3) or (4), shall

file with the issuer and the commissoner a written representation thet
the security has been or upon the exercise of any right or option shdl be
acquired for investment and not for distribution, and that no security

shdl be transferred (other than by operation of law or by will or the
laws of descent) for a period of one year after termination of the public
digribution;

The book vaue (determined in accordance with generdly accepted

accounting principles disregarding any operating losses incurred after
the date of filing of the gpplication for regidration) of the equity
securities outstanding upon completion of the public offering (assuming
al securities o offered to be sold) shdl be not less than two-thirds of
the public offering price; and

Sharesissued for a congderation other than cash shdl be required to be
held in escrow pursuant to section 485-18, HRS, and a summary of the
escrow provisons shdl be required to be included in the prospectus.

[Eff 6/4/70, am 8/8/71; am and ren §16-38-11, 7/30/81; am, ren
§16-38-11.3 and comp 10/12/85; am and comp 4/14/03] (Auth: HRS
8485-2) (Imp: HRS 8§8485-2, 485-10, 485-18)

816-38-11.4 Options_and warrants. Options and warrants and other
acquigtions or converson rights granted to or reserved for officers, directors,
promoters, or indders shdl be fully judtified, reasonable in number and method of
exercise, and meet the following requirements:

@
)

A complete explanation for the bas's and reason for the issuance shal
be provided;

The totd number of underlying shares subject to options does not
exceed ten per cent of the shares to be outstanding if al shares being
offered are sold;
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The rights are not exercisable during the effectiveness of the public
offering nor for a period of eeven months from date issued, and the
exercise price thereafter of not less than the percentage amounts
provided in the following schedule:

Per cent of public offering

Period a which exercise price & which rights may be
privilege may take place exercised

After 1 year from issuance 107%
2 years from issuance 114%
3 years from issuance 121%
4 years from issuance 128%

(4)
Q)

The rights are not exercisable after the expiration of five years fromthe
date of issue; and

Options or warrants to deders or underwriters do not exceed the
limitations imposed by section 16-38-11.2 rdaing to maximum
commissions alowable as compensation in whole or in part for the sde
of securities and shdl be nontransferable. Options or warrants issued to
al shareholders pro rata, or in connection with qualified stock options
to employees which meet the requirements of the United States Interna
Revenue Code, or other employees options pursuant to a stock
purchase or profit-sharing plan, shdl not be subject to the redtrictions
provided in this section if they are justified and reasonable in number
and method of exercise. [Eff 6/4/70; am 8/8/71, am and ren
816-38-11, 7/30/81; am, ren 816-38-11.4 and comp 10/12/85; am
and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §8485-2,
485-10)

816-38-11.5 Impoundment of proceeds. (8 The commissioner shdl ordinarily
require, as a condtion to regidration of speculdtive and promotiona
securities, that al proceeds from the sde of securities less sdling expenses be
impounded in escrow until the time that a sufficient amount has been redized to
accomplish the purposes of the offering. For purposes of this chapter, "speculaive and
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promotional securities’ means securities issued by a company that is organized within
three years of the filing, that has no earnings record, is in the development, exploratory
or promotiond stage, and is financing an initia or proposed enterprise, or is a company
in poor financia condition intending to raise additional working capitd to continue its
operation. An executed copy of the escrow agreement shdl be filed with the
commissoner and shdl contain the following information in addition to whatever other
information the commissoner may require:

@ Funds required to be impounded shal be deposited in a separate trust
account with a bank, a corporate trustee, or smilar ingtitution authorized
to do busness in this State, or other person acceptable to the
commissioner;

2 Net proceeds shdl be returned directly to the investors by the escrow
holder and not through the intermediary of the issuer in the event that the
minimum prescribed amount is not obtained within the specified period,
in the event the depogitor certifies to the commissioner that the terms
and conditions of the escrow agreement have not been met and
requests authorization to return the impounded funds to the purchasers.

If the minimum prescribed amount is obtained within the specified
period, the escrow depository shdl so certify to the commissoner and
request authorization to rel ease the impounded funds to the issuer;

3 No certificates evidencing securities purchased (other than subscription
agreements or receipts) shal be issued until after release of the funds
from escrow;

4 In the event that checks, drafts, money orders or other remittances are
not made payable to the escrow depository, adl monies received from
the sdle of securities, after collection, and deduction for alowable sdling
commission and expenses, the issuer, or deder, if any, shal promptly
(and in no event later than ten days after receipt thereof) tranamit to the
escrow depository the net amount required to be impounded;

) A commitment by the escrow depository to furnish to the commissoner
or the commissone’'s daff, upon request for information, daa
concerning the status of, or amounts on deposit in, the escrow account;

(6) Ordinary and dandard terms and conditions which are generdly
required by escrow agents in connection with the payment of fees,
charges and expenses, liadility, clams, litigation, notice and
hold-harmless and indemnification clauses, etc.; and
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) That no funds are to be released from impoundment, and no changes
effectuated in the agreement except by written consent and authorization
of the commissoner.

(b) A request for a modification of the escrow arrangements as accepted,
or for patid release of the funds so impounded, shdl be generdly regarded with
disfavor, and shal be granted only upon good cause shown, and by gpplication
containing the following informetion:

@ A certified statement from the escrow depository setting forth the tota

amount of subscriptions and the character of each depost; and
2 A waiver and consent executed by each purchaser or subscriber whose
funds are sought to be released, or, an acknowledgment by the
purchaser or subscriber that an offer for return of investment has been
made and rgected. The offer, or solicitation for waiver and consent
ghdl recite
(A)  That the issuer has falled to meet the impoundment conditions
required, if that isthe case;

(B)  The asserted reasons for requesting a partial release of funds or
modification of the escrow arrangements; and

(C©) A datement that the subscriber redizes that the subscriber is
under no obligation to give consent and waiver, and that the
consent and waiver is fredy and voluntarily given. [Eff 6/4/70;
am 8/8/71; an and ren 8§16-38-11, 7/30/81; am, ren
816-38-11.5 and comp 10/12/85; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS 88485-2, 485-10, 485-18)

816-38-11.6 Limit of debt securities-intergtate offerings. The total amount of
unsecured interest-bearing securities, excluding investment certificates, that may be
registered or may be outstanding a any time shdl not exceed five times the net worth of
the issuer; provided that, if the issuer maintains reserves to pay for securities as they
become due, the reserves may be included in determining the ratio. [Eff 6/4/70; am
8/8/71; am and ren 816-38-11, 7/30/81; am, ren §16-38-11.6 and comp 10/12/85;
am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS 88485-2, 485-10)

816-38-11.7 Red edate invesment trugs. () Applications to register
securities issued or issuable by ared edate investment trust shal subgtantialy meet the
requirements of this section.
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(b) For purposes of this section, a "red edtate investment trust” or "trugt”
means an unincorporated trust or association which intends to comply with sections
856, 857, and 858 of the Code.

(© The declaration of trugt, or other ingrument forming the trust, anong
other things, shall ordinarily contain provisions as set forth in subsections (d) to (1).

(d) A mgority of the trustees shdl not be affiliated with the adviser of the
trust or any organization affiliated with the adviser of the trust. The trustees shdl be
elected by the shareholders of the trust annudly.

(e No trustee, officer, or adviser of a trust, or any person dffiliated with
any trustee, officer, or adviser of atrugt, shall sell any property or assets to the trust or
purchase any property or assets from the trugt, directly or indirectly, nor shdl any
trustee, officer, or adviser of a trust recelve any commission or other remuneration,
directly or indirectly, in connection with the purchase or sde of trust assets, except
pursuant to transactions that are fair and reasonable to the shareholders of the trust and
that relate to:

@ The acquidtion of property or assats at the formation of the trust or

shortly theresfter that isfully disclosed in the prospectus;

2 The acquisition by the trust of federdly insured or guaranteed mortgages

at prices not exceeding the currently quoted prices at which the Federa
National Mortgage Association is purchasing comparable mortgages,

3 The acquisition of other mortgages on terms not less favorable to the

trust than smilar transactions involving unaffiliated parties; or

4 The acquigition by the trust of other property at prices not exceeding the

fair vaue thereof as determined by independent appraisal.
All transactions and al other transactions in which a person hes any direct or indirect
interest shal be approved by a mgority of the trustees, including a mgority of the
independent trustees. All commissions or remuneration received by any trustee, officer,
or adviser of a trust in connection with any transactions shal be deducted from the
advisory fee.

® The aggregate annua expenses of every character paid or incurred by
the trust, excluding interest, taxes, expenses in connection with the issuance of securities,
shareholder relations, and acquistion, operation, maintenance, protection, and
disposition of trust properties, but including advisory fees and mortgage servicing fees
and dl other expenses, shdl not exceed the grester of:

@ One and one-hdf per cent of the average net assets of the trust.

For purposes of the section, "net assets’ means the total invested assets
a cost before deducting depreciation reserves, less totd liabilities,
caculated at least quarterly on abasis consstently applied; or
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2 Twenty-five per cent of the net income of the trust, excluding provison
for depreciation and realized capital gains and losses and extraordinary
items, and before deducting advisory and servicing fees and expenses,
cdculated at least quarterly on a basis consgtently applied; but in no
event shdl aggregate annua expenses exceed one and one-haf per cent
of the total invested assets of the trugt.

The adviser shdl reimburse the trust at least annudly for the amount by which aggregate
annua expenses pad or incurred by the trust as defined herein exceed the amounts
herein provided.

(o)) The aggregate borrowings of the trust, secured and unsecured, shal not
be unreasonable in relation to the net assets of the trust, as defined in subsection (f), and
the maximum amount of borrowings in rdation to the net assets shdl be stated in the
prospectus.

(h A red edae investment trust shdl ordinarily have a net capitd of not
less than $100,000 represented by outstanding shares or certificates of beneficia
interest.

0] A trugt shdl not:

@ Engage in any materid trading activities with respect to its properties;

2 I ssue redeemable equity securities or equity securities of more than one
class;

3 Issue debt securities to the public unless the historica cash flow of the
trus or the substantiated future cash flow of the trust, excluding
extreordinary items, is sufficient to cover the interest on the debt
Securities; or

4) I ssue options or warrants to purchase its securities to the adviser of the
trust or any person affiliated with the adviser, or to any other persons at
exercise prices less than the far market vaue of the securities on the
date of grant.

()] Any advisory contract entered into by the trust prior to the initid public
offering shdl be for a period not longer than three years, and any contract entered into
thereafter shdl be for a period not longer than one year. Any advisory contract shdl
provide tha it may be teminaed a& ay time  without
pendty, by the trustees or a mgority of the holders of outstanding shares of beneficid
interest, upon not less than sixty days written notice to the adviser.

(k) The trust shal prepare an annud report concerning its operations for
eech fiscd year ending dfter the public offering of its securities, induding financid
statements prepared in accordance with generdly accepted accounting principles
goplied on a consgent basis and by independent certified public accountants. The
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annud report shdl be delivered to each public shareholder and debenture holder within
one hundred twenty days after the end of the fisca year. There shdl be an annud
meeting of the holders of outstanding shares of beneficid interest of the trugt, upon
reasonable notice, following ddlivery of the annua report.

()] The invesment policies intended to be followed by the trustees shdl be
gtated with reasonable particularity and shall contain express statements of policy with
respect to unimproved red estate and junior mortgages, including the risks inherent with
the policies. [Eff 6/4/70; am 8/8/71;, am and ren §16-38-11, 7/30/81; am, ren
816-38-11.7 and comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp:
HRS §8485-2, 485-10)

816-38-11.8 Offering price. In the case of an issuer which has been actudly
engaged in business or operation, the amount for which a security is being offered to the
public should bear some reasonable relationship to:

@ Market vdue, if any;

2 Price-earnings retio, as reflected by its financid statements covering an
average three-year preceding period, or the shorter duration of
experience or operation as may be applied; or

3 In the absence of an edtablished or determinable market vaue or
price-earnings rétio, the book value of the issuer may be taken into
condderdtion in judifying or substantiating the reasonableness of the
offering price. [Eff 6/4/70; am 8/8/71, am and ren 816-38-11,
7/30/81; am, ren 816-38-11.8 and comp 10/12/85; am and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS §8485-2, 485-10)

816-38-11.9 Compliance with Hawaii_corporation law. No application of a
Hawalii corporation for the regigtration of securities shal be accepted if the corporation
is not current in filing its annua corporation exhibits as required by Hawaii corporation
law, and complete records as prescribed by Hawali corporation law shdl a dl times be
maintained. [Eff 6/4/70; am 8/8/71, am and
ren 816-38-11, 7/30/81; am, ren 816-38-11.9 and comp 10/12/85; am and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS §8485-2, 485-10)

§16-38-12 Repeded. [R 10/12/85]
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SUBCHAPTER 7

EFFECTIVENESS AND
POST-EFFECTIVENESS REQUIREMENTS

816-38-13 Effectiveness. When an gpplication for the regigtration of securities
has been declared effective by the commissioner, it shdl be designated as a regidtration
satement, and the offering may be commenced upon the issuance of a certificate of
regidration or notification of effectiveness. A regidration statement that has become
effective with the SEC under the Securities Act becomes effective in Hawali
automaticaly at the moment of effectiveness with the SEC if no stop order or notice of
deficiency has been entered. The applicant shdl promptly advise the commissioner by
telephone, fax, or eectronicdly of the date and time of the securities federd
effectiveness.  [Eff 6/4/70; am and ren 816-38-13, 7/30/81; comp 10/12/85; am and
comp 4/14/03] (Auth: HRS §485-2) (Imp: HRS 88485-8, 485-9, 485-10)

816-38-14 Confirmations by issuer. Every issuer sdling its own securitiesin an
intrastate offering, at or before completion of a transaction, shdl give or send to each
customer written confirmation, retaining copies thereof, concerning al sales of securities,
and disclosing the:

@ Date the transaction occurred;

2 Price and commission charged; and

3 Name of the salesperson handling the transaction. [Eff 6/4/70; am and

ren 816-38-14, 7/30/81;, am and comp 10/12/85; an and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-2)

§16-38-15 Amendments. If prior to or during the period of effectiveness any
datement, document, or information contaned in the regidration Statement or
prospectus becomes materidly inaccurate, incorrect, or mideading, or in the light
of changes in circumstances, addendums are made necessary in order to present a full
disclosure of materid facts affecting the issuer's business or the offering, or if the
commissioner requests additiond data, information, or verification thereof, the registrant
shdl promptly file, and in no event later than fifteen days following the event,
occurrence, discovery, or notice thereof necessitating same, a correcting amendmen.
In the event an issuer amends its prospectus, the revised date together with the date of
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the prospectus shdl be shown on the front cover, and the portion or portions of the
prospectus being amended should aso show the amended date. [Eff 6/4/70; am and
ren 816-38-15, 7/30/81; am and comp 10/12/85; am and comp 4/14/03] (Auth: HRS
8485-2) (Imp: HRS §485-10)

816-38-16 Renewds. A regidration statement may be renewed not less than
fifteen days prior to the expiration date by filing a new prospectus containing information
of adate not more than ninety days prior to the date of filing, together with the renewa
fee of $250. The front cover shdl show the baance of the offering, the amount of the
origind regidration, and the date the origind regigtration became effective. [Eff 6/4/70;
am and ren 816-38-16, 7/30/81; am and comp 10/12/85; am 4/4/87; am and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-10)

816-38-17 Withdrawd, termination, or completion. (&) A request for
withdrawd of a regigration satement may be made before or after its effectivenessby
written notification; provided that no request shal be granted during the pending of a
stop order proceeding under section 485-13, HRS, unless the commissoner finds that
the stop order is not necessary in the public interest. Upon the granting of arequest for
withdrawa, no part of the regigtration fee shdl be refunded.

(b) Noatification of termination or completionof aregistered offering shdl be
submitted to the commissioner within thirty days after the termination or completion, and
shdl include the results of the offering. [Eff 6/4/70; am and ren §816-38-17, 7/30/81;
am and comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS
§8485-9, 485-10, 485-13)

SUBCHAPTER 8
ADVERTISING AND FINANCIAL REPORTS

§16-38-18 Advetisng. (8) Except as otherwise provided in this section, any
written advertisng, recording, or radio or televison announcements, broadcast or
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commercid to be usad in connection with the sde of securities in Hawaii shdl be filed
with the commissioner a least two days prior to its proposed use.

(b) The following materids are exempt from the filing requirements of this
rule: al advertisng materid previoudy filed with and cleared by the SEC or NASD; dl
"tombstone"’ advertissments,; and dl advertisements relating to afederd covered security
or to a security that is exempt from registration pursuant to section 485-4, HRS,
(exempt securities) or section 485-6, HRS, (exempt transactions). [Eff 6/4/70; am
5/27/80; am and ren §16-38-18, 7/30/81; am and comp 10/12/85; am and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS 88485-2, 485-25)

§16-38-19 Reports. A copy of dl financia reports sent or intended to be sent
to security holders by an issuer of securities that is registered under chapter 485, HRS,
shdl be filed with the commissoner so long as the issuer's regidration Satement isin
effect. [Eff 6/4/70; am and ren §816-38-19, 7/30/81; comp 10/12/85; am and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-16)

SUBCHAPTER 9
BOND

816-38-20 Cancdlation of bond. The surety of any bond issued under chapter
485, HRS, or this chapter may cancel the bond by giving sixty days notice in writing to
the commissioner, and shdl thereafter be relieved of any liability for any breach of
condition occurring after the effective date of cancdlation. [Eff 5/27/80; am and ren
816-38-20, 7/30/81; am and comp 10/12/85; comp 4/14/03] (Auth: HRS 8485-2)
(Imp: HRS §485-2)

SUBCHAPTER 10
EXEMPT TRANSACTIONS

816-38-21 Limitation on issuers and offerars. (a) Nothing in this subchapter
shdl relieve, or be congrued as in any way relieving, issuers or persons acting on their
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behdf from providing disclosure to prospective investors adequate to satisfy the
anti-fraud provisions of chapter 485, HRS.

(b) In view of the objective of this subchapter and the purpose and policies
underlying chapter 485, HRS, these exemptions are not available to any issuer or
persons acting on ther behdf with respect to any transaction which, athough in
technicad compliance with this subchapter, is pat of a plan or scheme to evade
regidration or the conditions or limitations explicitly sated in this subchapter.

(© Nothing in this subchapter is intended to exempt registered dealers,
issuers, or agents from the due diligence standards otherwise applicable to registered
persons.

(d) Nothing in this subchapter is intended to exempt any person fromthe
dedler, issuer, or agent requirements of chapter 485, HRS. [Eff and comp 10/12/85; am
and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §8485-2, 485-6)

§16-38-22 Exemptions. (&) For purposes of section 485-6(8), HRS, which
provides an exemption for sdes to the banks and inditutions listed in that section, the
term “inditutional buyer" shdl include any organization within the scope of section
501(c)(3) of the Code.

(b) Any offer or sde of securities offered or sold in compliance with the
Securities Act, Regulation D, 17 CFR sections 230.501, 230.502, 230.503, 230.505,
and 230.506 as made effective in Release No. 33-6389 and complies with the
conditions and limitations of this subchapter, shdl be exempted under section 485-
6(19), HRS.

(© This section shdl not gpply to any offer or sde of securities offered or
sold in compliance with the Securities Act, Regulation D, 17 CFR section 230.504,
made effective in Release No. 33-6389. [Eff and comp 10/12/85; am and comp
4/14/03] (Auth: HRS 8485-2) (Imp: HRS 8485-6)

816-38-23 Hling. (8) Theissuer shdl file with the commissioner asigned copy
of Form D (17 CFR section 230.500), not later than fifteen days after the firs sdeis
madein this State.

(b) An executed consent to service of process and corporate resolution, if
the issuer is a corporation, shal be included unless a currently effective consent to
sarvice of processis on file with the commissioner.
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Upon written request of the commissioner, the issuer shal provide

information furnished by the issuer to the offerees. [Eff and comp 10/12/85; am 4/4/87,
am and comp 4/14/03] (Auth: HRS §485-2) (Imp: HRS §485-6)

816-38-24 Disgudification. (8) Any person who is disqudified from using any
provison of Regulation D, 17 CFR section 230, of the Securities Act by the SEC shdl
not qudify for any of the exemptions under this subchapter.

(b)

No exemption under this subchapter shdl be used if any person or

parties of interest:

@

@)

3

(4)

Q)

(6)

Has filed a regidration satement which is the subject of a currently
effective stop order entered by any state within five years prior to the
commencement of the offering;

Has been convicted within five years prior to the commencement of the
offering of any fdony or misdemeanor in connection with an offer or
sde of any security;

Has been convicted within five years prior to the commencement of the
offering of any fdony or misdemeanor involving fraud or decet,
incduding but not limited to forgery, embezzZlement, obtaning money
under false pretenses, larceny, or conspiracy to defraud;

Is currently subject to any state's adminigtrative order or judgment
which prohibits the use of any exemption from regigtration in connection
with the purchase or sde of securities,

Is currently subject to any date's adminigtrative order or judgment
entered by that state's security administrator or commissioner within five
years prior to the commencement of the offering or is subject to any
dates adminidrative order or judgment in which fraud or deceit,
including but not limited to making untrue statements of materid facts or
omitting to state materid facts, was found and the order or judgment
was entered within five years prior to the commencement of the
offering; or

Is currently subject to any order, judgment, or decree of any court of
competent jurisdiction temporarily or preiminaily restraining or
enjoining, or is subject to any order, judgment, or decree of any court
of competent jurisdiction, entered within five years prior to the
commencement of the offering, permanently restraining or enjoining the
person from engaging in or continuing any conduct or practice in
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connection with the offer or sde of any security or involving the making
of any fasefiling with any deate.

Paragraphs (1), (2), (3), (5), and (6) shall not gpply if the person or party
subject to the disqualifying order, judgment, or decree is duly licensed or registered to
conduct securities related business in the state in which the order, judgment, or decree
was entered againgt the person or party.

(© Any disqudification caused by this section shal be automaticaly waived
if the federd or state agency which created the bads for disquaification determines
upon a showing of good cause that it is not necessary under the circumstances that the
exemptions be denied. [Eff and comp 10/12/85; am and comp 4/14/03] (Auth: HRS
8§485-2) (Imp: HRS §485-6)

§16-38-25 Advetisng. Neither the issuer nor any person or party acting on
behdf of the issuer shdl offer or sdl the securities by any form of generd solicitation or
generd advertiang, directly or indirectly, including but not limited to the following:

Q) Any advertisement, article, notice, or other communication published in
any newspaper, magazine, or $smilar media or broadcast over radio,
televison, or cable tdlevison system; and

2 Any seminar or meeting whose attendees are invited by any generd
solicitation or genera advertisng. [Eff and comp 10/12/85;
comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-6)

§16-38-26 |Integration. A separate sdle of securities within or without this
State shdl be induded as part of the same offering if, after condgdering the following
elements, the particular facts and circumstances indicate the sale to be part of the same
offering. The dementsto be consdered are whether the:
Q) Sdes are pat of asingle plan of financing;
2 Sdesinvolve the issuance of the same class of security;
3 Sdes are made at or about the sametime;
4 Same type of consderation isrecelved; and
) Sales are made for the same generd purpose. [Eff and comp 10/12/85;
am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS 8485-2,
485-6)
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816-38-27 Limitation on expenses. All expenses of the issues with regard to
the securities registered under this subchapter, including but not limited to expenses
redating to sdes, management fees, acquidtion of red or persond property,
entertainment, commissions, sdaries, and cost of preparaion of the offer, shal be
reasonable considering the proposed use of the funds raised, the amount to be raised,
the type of security being issued, and the rdaive risk of the invesment. [Eff and comp
10/12/85; comp 4/14/03] (Auth: HRS §485-2) (Imp: HRS §8485- 2, 485-6)

§16-38-28 Escrow of fundsraised. () An escrow shall be established where,
because of the nature of the intended use of the funds or the nature of the project or
business plan, a minimum amount of funds shall be raised in order that the project can
get underway with a reasonable chance of success even if no further sdes are made.
(b) The requirements for an escrow under this section are:
@ The escrow agent shall be a licensed escrow depository under chapter
449, HRS, or an excepted indtitution under section 449-3, HRS; and

2 The escrow terms shdl include indructions that the funds placed into
escrow shdl be held in trugt for the benefit of the investors and shal not
be rdleasad to the issuer until the minimum amount of funds set forth in
the registration have been raised.

(© The requirements of this section may be waived by the commissioner
upon a showing that the escrow is not necessary and that the investor is adequately
protected. [Eff and comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2)
(Imp: HRS 88485-2, 485-6, 485-18)

816-38-29 Fees. The filing fee for any exemption granted under this
subchapter shdl be $200, al of which shdl be deposited into the compliance resolution
fund. [Eff and comp 10/12/85; am and comp 4/14/03] (Auth: HRS §8485-2, 26-9)
(Imp: HRS §8485-2, 485-6)

SUBCHAPTER 11

INVESTMENT ADVISERS

816-38-33 Regidration; generdly. (a) A person, corporation, partnership, or
other unincorporated association may be registered as an investment adviser under
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chapter 485, HRS, if the commissioner finds that the goplicant is of good repute and
otherwise satisfies the requirements of chapter 485, HRS, and this chapter.

(b) All sarvices of an investment adviser shdl be made pursuant to awritten
invessment advisory contract and shall be subject to the disclosure requirements of
Section 16-38-38.

(© Dedgnation. The commissioner hereby designates the Internet-based
IARD to recaeive and gore filings, and collect related fees from investment advisers and
investment adviser representatives on behdf of the commissioner.

(d) Use of the IARD. Except as otherwise provided below, dl investment
adviser and investment adviser representative applications, amendments, reports,
notices, related filings and fees required to be filed with the commissioner pursuant to
chapter 485, HRS, and this chapter, shal be filed dectronicaly with and transmitted to
the IARD. Thefollowing additiond conditions relate to these dectronic filings

@ Electronic signature. When a sgnature or Sgnatures are required by the
particular ingtructions of any filing to be made through the IARD, aduly
authorized officer of the applicant or the applicant him or hersdf, as
required, shdl affix his or her dectronic Sgnature to the filing by typing
his or her name in the appropriate fidlds and submitting the filing to the
IARD. Submisson of afiling in this manner shdl condtitute irrefutable
evidence of legd sgnature by any individuas whose names are typed on
thefiling.

2 When filed. Soldly for purposes of a filing made through the IARD, a
document is consdered filed with the commissoner when al fees are
received and thefiling is accepted by the IARD on behdf of the State.

(e Electronic filings  The dectronic filing of any particular document and
the collection of related processng fees shal not be required until the IARD provides
for receipt of such filings and fees, and the commissioner provides at least thirty days
notice that eectronic filing is available. Any documents or fees required to be filed with
the commissioner that are not permitted to be filed with or cannot be accepted by the
IARD shdl be filed directly with the commissioner.

® Hardship exemptions. Notwithstanding subsections (d) and (e), there
shdl betwo "hardship exemptions' from the requirements to make eectronic filings.

Q) Temporary hardship exemption.

(A)  Investment advisers registered or required to be registered
under the Investment Advisars Act of 1940 who experience
unanticipated technicd difficulties that prevent submisson of an
eectronic filing to the IARD may request a temporary hardship
exemption from the requirements to file eectronicaly.
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To request a temporary hardship exemption, the investment

adviser shdll:

0] File Form ADV-H (17 CFR section 279.3) in paper
format with the commissoner where the investment
adviser's principa place of business is located, no later
than one business day after the filing (that is the subject
of the Form ADV-H) was due; and

(ii) Submit the filing thet is the subject of the Form ADV-H

in eectronic format to the IARD no later than seven
business days after the filing was due.
Effective date — upon filing. The temporary hardship exemption
shall be deemed effective upon receipt by the commissoner of
the complete Form ADV-H. Multiple temporary hardship
exemption requests within the same cdendar year may be
disdlowed by the commissioner.

Continuing hardship exemption.

(A)

(B)

(©)

Criteria for exemption. A continuing hardship exemption may

be granted only if the investment adviser is able to demondrate

that the eectronic filing requirements of thisrule are prohibitively

burdensome.

To gpply for a continuing hardship exemption, the investment

adviser shdll:

0] File Form ADV-H (17 CFR section 279.3) in paper
format with the commissioner a least twenty business
days before afiling isdue and

(ii) If afiling is due to more than one commissoner, the

Form ADV-H gl be filed with the commissoner

where the investment adviser's principa place of

businessis|ocated.
Effective date — upon approva. The continuing hardship
exemption shdl be deemed effective upon approva by the
commissoner. The time period of the exemption shdl not
exceed one year after the date on which the Form ADV-H is
filed. If the commissoner approves the application, the
invesment adviser shdl, no later than five business days after
the exemption approva date, submit filings to the IARD in
paper format (dong with the agppropriate processing fees) for
the period of time for which the exemption is granted.
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3 Recognition of exemption. The decision to grant or deny arequest for a
hardship exemption shall be made by the commissoner where the
investment adviser's principd place of busness is located. [Eff and
comp 10/12/85; am and comp 4/14/03] (Auth. HRS 8485-2) (Imp:
HRS §485-14)

816-38-33.5 Fedead covered advisers, notice filing. (&) A federa covered
adviser may transact busness in this State upon submitting to the commissioner a notice
filing and notice filing fee as st forth in section 16-38-3. The natice filing and notice
filing fee may be filed with the commissoner through the IARD.

(b) The notice filing shal condg of the federd covered advisar's current
Form ADV on file with the SEC. The notice filing shal be effective upon receipt and
shall expire December 31 of each year. A natice filing may be renewed prior to
December 31 by ether:

@ Filing with the commissoner:

(A) A copy of page one of the federal covered adviser's most
recent Form ADV;,

(B) A copy of Item 2 of Part 1A of the federal covered adviser's
most recent Form ADV;

(C©)  Any amendments to Form ADV that have not been previoudy
filed with the commissioner;

(D) A lig containing the name and socid security number or the
IARD number of each investment adviser representative of the
adviser who is renewing its registration for the coming notice
filing period together with any amendments to the_investment
adviser representativeé's Form U-4 that have not been
previoudy filed with the commissioner;

() A Fom U-5 for each regigered investment adviser
representative who is not renewing its regidration for the
upcoming notice filing period; and

(P A renewd fee as specified in section 16-38-3, to cover he
renewa of the federa covered adviser's natice filing and the
registration of each of its representatives who is renewing its
regidiration; or

2 Filing arenewa and renewa fees through the IARD. Any adviser that
electsto renew its notice filing through the IARD shdl be required to file
directly with the commissoner any information lised in subsections
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(b)(1)(D) and (E) that have not been filed through the IARD together
with any fees due under subsection (b)(1)(F) that have not been paid
through the 1IARD. [Eff and comp 4/14/03] (Auth: HRS 8§485-2)
(Imp: HRS §485-14.3)

816-38-34 Regidration; digibility requirements. (d) An gpplicant, if a naturd
person, shal have atained the age of eighteen years.

(b) A partner, officer, representative, or employee of a registered
investment adviser may render investment advisory services only if the person meets al
the requirements of and has been duly registered as an investment adviser or investment
adviser representative, as provided by section 485-14, HRS.

(© A corporation, partnership, sole proprietorship, or other unincorporated
asociation whose partners, officers, representatives, or employees render investment
advisory services as defined in section 485-1(6), HRS, shdl comply with registration
procedures as provided by section 485-14, HRS, and this chapter, unless otherwise
exempted.

(d) An agpplicant shdl have a minimum net worth, as defined in section
16-38-36, of not less than $5,000, if the applicant has custody or discretionary
authority over dient funds. An gpplicant that maintains its principa place of busnessin
a date other than this State shal not be required to comply with the minimum net worth
requirement of this section; provided that the out-of-Sate adviser is registered in the
date where it maintains its principa place of busness and is in compliance with that
state's net capital or net worth requirements, if any.

(e An goplicant who retains custody or discretionary authority over client
funds shdl obtain insurance covering the adviser's business for errors and omissions for
at least $100,000 per occurrence, with a $200,000 aggregate for advisers with less
than two years experience or coverage for $100,000 per occurrence with a $500,000
aggregae for advisers with two or more years of
experience. An investment adviser who commences a second year of experience during
the interim period between regidration and renewd shal submit within thirty days after
the commencement of the second year proof of the higher insurance coverage
commensurate with the above mentioned amounts.

® A foreign corporation or a partnership intending to establish a branch
officein this State shal comply with the requirements of the Hawaii foreign corporation
law (chapter 414, HRS) or the Hawaii partnership law (chapter 425, HRS), as
gpplicable. [Eff and comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2)
(Imp: HRS §485-14)
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816-38-35 Regidration; application. (&) An application for regigtration shdl be
filed on Form ADV, which shdl be filed with the commissioner directly or through the
IARD and shdl contain the information requested therein concerning the gpplicant's
identification, qudification, business association, hidory, experience, and financid
condition.

(b) The gpplication shall be filed together with the following:

@ An gpplicationfee of $100 as provided in section 16-38-3;

2 Evidence of compliance with al applicable requirements of subsections

16-38-34(d) to (g);

3 Financid statements conssting of either:

(A) A baance sheet as of a date within thirty days of filing, or if the
goplicant has been engaged in busness one year or more
preceding, a baance sheet certified by an independent public
accountant as of the last fisca year, together with a balance
sheet verified by the applicant as of a date within thirty days of
filing. However, if the gpplicant does not have custody or
discretionary authority over client funds, the adviser need only
filefinancid statements verified by the adviser; or

(B) If the adviser maintains its principa place of busnessin a Sate
other than this State, and if the adviser is registered in the other
date and is in compliance with the other state's financd
reporting requirements, if any, a copy of the adviser's most
recent financia statement filed with the state where the adviser
maintainsits principa place of busness, and

4 Proof that the gpplicant has complied with the exam requirement

provided in section 16-38-37, or otherwise qudifies for exemption from

the exam as specified in section 16-38-37.

(© Additiond exhibits or information not specificaly required by the
gpplication may be submitted by the gpplicant.

(d) The commissoner may require the goplicant to file additiond
information if such information is necessary for the commissioner to determine whether
to approve or deny the gpplication. In accordance with the provisons of section 16-
38-4.5, any additiona information requested by the commissioner shdl be requested by
the commissioner in writing within sixty days of receipt of the application.
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(e The application for annud renewd regidration as an investment adviser
shdl be filed with the IARD together with the applicable fee set forth in section 16-38-
3.

® An gpplication for initia or renewd regidration shdl not be considered
filed until the required fee and dl required submissons have been received by the
commissoner.

(9 Regidrations of invesment advisers, including renewds, on or after July
1, 2001 shdl be filed through the IARD. [Eff and comp 10/12/85; am 4/4/87; am and
comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-14)

816-38-36  Regidration; financid requirements (@) Every registered
invesment adviser shdl file an annud report within ninety days following the end of the
investment adviser's fiscd year asfollows

@ An adviser that maintainsits principa place of busnessin this State shal
file a baance sheet certified by an independent public accountant in
conformance with generdly accepted acounting principles; provided
that if an adviser does not have custody or discretionary authority over
client funds the adviser shdl file financid satements verified by the
adviser.  Any datement which does not adequately reflect the
gpplicant's true financid picture shal not be accepted;

2 An adviser that maintains its principd place of busness in a Sate other
than this State shdl file with the commissoner a copy of the most recent
financid report or Satement, if any, tha the adviser has filed with the
Securities commissoner in the sate in which it mantains its principa
place of busness. An advisr that mantans its principa place of
business in a state other than this State but thet_is not registered in the
Sate in which it maintains its principa place of business or is nat in
compliance with that state'sfinancia reporting requirements, if any, shal

be required to file with the
commissioner a baance sheet that complies with the requirements of
paragraph (1).

(b) Except as otherwise provided in subsection (d), each registered
investment adviser shdl have at dl times a minimum net worth of not less than $5,000.
As usad in this section and section 485-14(q), HRS, "net worth" shdl mean the
difference between tota assets and tota liabilities or indebtedness, computed in
accordance with the following:

@ Securities owned shal be adjusted to market vaue;

38-51



§16-38-36

2 Vdue of red edtate shdl be attested to by qudified and disinterested

persons; and

3 Property in joint ownership shdl be limited to the applicant's interest

therein.

(© To ensure the investment adviser's compliance with section 485-14(q),
HRS, and this section, the commissioner may require the investment adviser to provide
to the commissoner, upon request, that the vaue of unsecured notes, accounts
receivable, or advanced commissions due from a salesperson, officer, director, partner,
or effiliate be subgstantiated by an opinion of a bank, finance company, or other lending
indtitution satisfactory to the commissioner.

(d) The provisons of subsections (b) and (c) shdl not goply to an
investment adviser that maintains its principa place of busness in a date other than this
State provided that that investment adviser isregistered in the State where it maintainsits
principa place of business and isin compliance with such sate's net worth or net capital
requirements, if any. [Eff and comp 10/12/85; am and comp 4/14/03] (Auth: HRS
8485-2) (Imp: HRS §485-14)

816-38-37  Regidration; examinaion requrements. (@ Examindion
requirements. Except as otherwise provided in this chapter, an individud gpplying to be
regigered as an invesment adviser shdl provide the commissioner with proof of
obtaining a passing score on one of the following examinations:

@ The Uniform Investment Advisr Law Examination (Series 65

examination); or

2 The Generd Securities Representative Examination (Series 7

examination) and the Uniform Combined State Law Examination
(Series 66 examination).

(b) An individud who has not been registered in any jurisdiction for a
period of two consecutive years immediately preceding the date of the application shdll
be required to comply with the examination requirements of this section.

(© Any investment adviser who fals to renew his or her regigtration for two
or more consecutive years, or who has not registered for two or more consecutive
years snce passing a quaifying examination approved by the commissioner, shdl be
required to apply as a new applicant and comply with the examination requirements of
this section.

(d) Exemptions.
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@ Any individua who is regigered as an investment adviser or investment
adviser representative in any jurisdiction in the United States on the
effective dae of this section shal not be required to satisfy the
examination requirements for continued regidratiory provided that the
commissoner may require additiond examinations for any individua
found to have violated any State or federd securities law;

2 Waivers. The examination requirement shal not apply to an individud
who currently holds one of the following professond designations.

(A)  Ceatified Financid Planner (CFP) awarded by the Internationl
Boad of Standards and Practices for Certified Financid
Panners, Inc.;

(B) Chatered Financia Consultant (ChFC) awarded by the
American College, Bryn Mawr, Pennsylvania;

(C)  Persond Financid Specidist (PFS) awarded by the American
Indtitute of Certified Public Accountants;

(D)  Chartered Financial Andyst (CFA) awarded by the Indtitute of
Chartered Financid Andyds,

(B) Chartered Investment Counsdlor (CIC) awarded by the
Investment Counsdl Association of America, Inc.; or

(F) Such other professond designation as the commissoner may
by rule or order recognize.

(e Notwithstanding any other provision to the contrary, the commissioner,
by order, may waive the examination requirement if the commissoner determines that
the examination is not necessary or appropriate in the public interest or for the
protection of investors. [Eff and comp 10/12/85; am 4/4/87; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS 8485-14)

816-38-38 Regidration; disclosure daements.  Unless waved by the
commissioner, every investment adviser that is registered or required to be registered
under chapter 485, HRS, gndl, in accordance with the provisons of
this section, furnish each advisory client and prospective advisory client with a written
disclosure gtatement that is in compliance with the provisons of SEC rule 204-3 under
the Investment Advisers Act of 1940 notwithstanding the fact that the investment
adviser is not registered or required to be registered under the Investment Advisers Act
of 1940. The ddlivery and updating of the disclosure statement required by this section
ghdl be in accordance with the requirements of SEC wle 204-3. [Eff and comp
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10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS 8§8485-14,
485-25)

816-38-39 Regidration; pod-effective requirements. (a) Upon approva of the
goplicaion by the commissoner, a cetificate of regidration shal be issued certifying
that the investment adviser is authorized to engage in the investment advisory businessin
this State.

(b) Every regigrant shdl immediatdy notify the commissoner of any
materid change in any information, exhibits, or schedules submitted, or circumstances
disclosed in its last prior Form ADV by filing a correcting amendment on Form ADV
when required by Form ADV. Changes to be reported shdl include, but are not limited
to, thefalowing:

@ Change in firm name, ownership, management, or control of an

invesment adviser;

2 A changein any of its partners, officers, or personsin smilar postions;

3 Change in its busness address, or the cregtion or termination of a
branch office in Hawaii;

4 Change in type of entity, generd plan, or character of the invesment
adviser's business, method of operation or type of securities in which it
isdeding or trading;

) Materid adverse change in financid condition, insolvency, dissolution or
liquidation, or impairment of working capital, or noncompliance with the
minimum net worth or bond requirements hereinabove provided; and

(6) Thefiling of any disciplinary proceeding thet is required to be disclosed
on Form ADV, including but not limited to, a crimind charge or civil
action againgt aregistrant or a partner, officer, or employee who acts as
an investment adviser in which afraudulent, dishonest, or unethica act is
dleged, or aviolation of a securities law or any aspect of the securities
busness is involved or entry of a court or administrative order or
proceeding againg a registrant to deny, suspend, or revoke a
registration, or threatening to do 0, or
to enjoin it from engaging in or continuing any conduct or practice in the
securities business, or to impose a fine, suspenson, or expulson from
the NASD.

(© Regigtration of successor to registered investment adviser. In the event

that a new investment advisar becomes the successor and continues the business of an
investment adviser registered pursuant to section 16-38-35, the regidration of the
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predecessor investment adviser shal be deemed to remain effective as the registration of
the successor investment adviser if the successor investment adviser, within thirty days
after such succession, files an gpplication for regigration on Form ADV, and the
predecessor investment adviser files a notice of withdrawa from regidration on Form
ADV-W.

@ The regigtration of the predecessor investment adviser shall cease to be
effective as the regidration of the successor investment adviser forty-
five days after the gpplication for regigtration on Form ADV isfiled by
the successor investment adviser.

2 Notwithstanding any other provison of this section, if an investment
adviser succeeds to and continues the business of a registered
investment adviser, and the succession is based soldy on a change in
the predecessor invetment adviser's date or state of incorporation,
form of organization, or composition of a partnership, the successor
investment adviser may, within thirty days after the successon, amend
the regigtration of the predecessor investment adviser on Form ADV to
reflect these changes. This amendment shal be deemed an application
for regigration filed by the predecessor investment adviser and adopted
by the successor investment adviser. [Eff and comp 10/12/85; am and
comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-14)

816-38-40 Regidration; expiration, renewd, termination. (a) All regidtrations
shal automaticaly expire on December 31 of each year (unless sooner terminated) and
ghall be renewed as provided in this section. An investment adviser shdl be responsble
for renewing the regidration of its investment adviser representatives at the time the
investment adviser renews its regidration. An investment adviser that is registered
through the IARD shdl renew its regigtration with the commissioner through the IARD
no later than December 31 of each year. All other investment advisers shall renew thair
regigration by filing with the commissoner not earlier than November 1 or later
than December 1 of the current regigtration year, an origindly executed copy of page
one of Form ADV, together with:

@ Any amendments to Form ADV that have not been previoudy filed with

the commissoner;

2 A lig of the names and either the IARD number or socid security

number of each of the invesment advis's investment adviser
representatives who is renewing aregigtration;
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3 Any amendments to Form U-4 on any investment adviser representative
listed pursuant to paragraph (2) if the amendments have not been
previoudy filed with the commissoner;

4 A Form U-5 on any registered investment adviser representative of the
investment adviser who is not renewing its registration; and

) A renewd fee as st forth in section 16-38-3, HRS, in an amount that is
aufficient to cover the renewd of the regidration of the invesment
adviser and each investment adviser representative listed pursuant to
paragraph (2).

(b) Renewa's not received by December 1 shal be subject to a penaty of
one hundred per cent of the renewa fee. The regigtration of an investment adviser and
each of its registered representatives that have not been renewed by December 31 shll
be congdered terminated effective as of 12:.01 am., December 31. Theregfter, to
apply for regidration, the invesment adviser and its investment adviser representatives
ghdl comply with the provisons of this subchapter and subchapter 5 A subsequent
gpplication shal be congdered in dl respects as an origina application.

(© Regidration may be terminated prior to the expiration date by filing a
Form ADV-W for the investment adviser and a Form U-5 for each of the invesment
adviser's investment adviser representatives with the IARD. Inthe event aForm ADV-
W is filed without any Form U-5, the commissoner's acceptance of the Form ADV-W
shdl authorize the commissoner to terminate the regidration of each registered
investment adviser representaive of the invesment adviser. [Eff and comp 10/12/85;
am 4/4/87; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-14)

§16-38-41 Books and records. (a) Every invesment adviser registered or
required to be registered under chapter 485, HRS, and this chapter shal make and
keep true, accurate, and current the following books, ledgers, and records:

@ A journd or journds, including cash receipts and disbursements
records, and any other records of origind entry forming the basis of
entriesin any ledger;

2 Generd and auxiliary ledgers (or other comparable records) reflecting
assets, liahilities, reserves, capital, and income and expense accounts,

3 A memorandum of each order given by the investment adviser for the
purchase or sadle of any security, of any indruction received by the
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investment adviser from aclient concerning the purchase, sae, receipt
or ddivery of a paticular security, and of any modification or
cancelation of any such order or ingruction. The memorandum shdl
show the terms and conditions of the order, ingtruction, modification, or
cancdlation; identify the person connected with the invesment adviser
who recommended the transaction to the client and the person who
placed the order; and show the account for which the order is entered,
the date of entry, and the bank or dealer by or through whom the order
is executed, where appropriate. Orders entered pursuant to the exercise
of discretionary power shdl be so designated;
All  checkbooks, bank statements, canceled checks, and cash
reconciliations of the investment adviser;
All bills or gtatements (or copies of), pad or unpad, relating to the
investment adviser's business as an investment adviser;
All trid badances, financid satements, and interna audit working papers
relating to the investment adviser's business as an investment adviser.
For purposes of this section, "financid datements’ means without
limitation a baance sheet prepared in accordance with generdly
accepted accounting principles, an income satement, a cash flow
gsatement, and a net worth compuitation, if applicable;
Originds of dl written communications received, and copies of dl
written communications sent, by the investment adviser relating to:
(A)  Any recommendation made or proposed to be made and any
advice given or proposed to be given;
(B)  Any recapt, disbursement, or delivery of funds or securities; or
(C)  The placing or execution of any order to purchase or sl any

Security; provided that;

0] The investment adviser shall not be required to keep
ay unsolicited market letters and other gmilar
communications of generd public didribution not
prepared by or for the investment adviser; and

(ii) If the invesment adviser sends any notice, circular, or
other advertisement offering any report, andyss,
publication, or other investment advisory service to
more than ten persons, the investment adviser shal not
be required to keep a record of the names and
addresses of the persons to whom it was sert; provided
that if the notice, circular, or other advertisement is
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(8)

©)

(10)

(11)

(12)

distributed to persons named on any ligt, the investment
adviser shdl retain with the copy of the notice, circular,
or advertisement a memorandum describing the list and
its source;

A lig or other record of al accounts which identifies the accounts in
which the investment adviser is vested with any discretionary power
with respect to the funds, securities, or transactions of any client;
A copy of dl powers of atorney and other evidences of the granting of
any discretionary authority by any client to the investment adviser;
A copy in writing of each agreement entered into by the investment
advisr with any client, and dl other written agreements otherwise
relating to the investment adviser's business as an investment adviser;
A file contaning a copy of each notice, circular, advertisement,
newspaper aticle, investment letter, bulletin, or other communication
including by dectronic media that the investment adviser circulates or
digtributes, directly or indirectly, to two or more persons (other than
persons connected with the invesment adviser); and if the notice,
circular, advertisement, newspaper article, investment letter, bulletin, or
other communication (including by eectronic media) recommends the
purchase or sde of a specific security and does not state the reasons for
the recommendation, a memorandum from the invetment adviser
indicating the reasons for the recommendation;

(A) A record of every transaction in a security in which the
investment adviser or any investment adviser representative (as
defined in subparagraph (B)) of the investment adviser has, or
by reason of any transaction acquires, any direct or indirect
beneficid ownership, excluding:

0] Transactions effected in any account over which neither
the investment adviser nor any adviser representative of
the invesment adviser has any direct or indirect
influence or control; and

(ii) Transactions in securities which are direct obligations of
the United States. The record shall state the title and
amount of the security involved; the date and nature of
the transaction (i.e., purchase, sde, or other acquisition
or digpostion); the price a which it was effected; and
the name of the dedler or bank with or through whom
the transaction was effected. The record may aso
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contain a datement declaring that the reporting or
recording of any such transaction shall not be construed
as an admission that the investment adviser or adviser
representative has any direct or indirect beneficid
ownership in the security. A transaction shdl be
recorded not later than ten days after the end of the
cdendar quarter in which the transaction was effected;
For purposes of paragraph (12) the following definitions shall
aoply:  "investment adviser representative’ means any partner,
officer, or director of the investment adviser; any employee who
paticipaes in awy way Iin the deeminaion of which
recommendation shal be made, any employee who, in
connection with the employee's duties, obtains any informeation
concerning which securities are being recommended prior to the
effective dissemination of the recommendations, and any of the
following persons who obtain information concerning securities
recommendations being made by the investment adviser prior to
the effective dissemination of the recommendations:
()] Any person in a control relationship to the invesment
adviser;
(i) Any affiliated person of such controlling person; and
(i) Any dfiliated person of an affiliated person.
"Control" shdl mean the power to exercise a controlling
influence over the management or policies of a company, unless
this power is soldy the result of an officdad postion
with the company. Any person who owns beneficidly, either
directly or through one or more controlled companies, more
than twenty-five per cent of the voting securities of a company
shdl be presumed to control the company;
An investment adviser shdl not be deemed to have violated the
provisons of this paragraph because of the falure to record
securities transactions of any investment adviser representetive if
the invesment adviser edablishes that it indituted adequate
procedures and used reasonable diligence to obtain promptly
reports of al transactions required to be recorded;
Notwithstanding the provisions of paragraph (12), where the
invesment adviser is primaily engaged in a busness or
businesses other than advising investment advisory clients, a
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(B)

(©)

record shall be maintained of every transaction in a security in

which the invessment adviser or any adviser representative (as

defined below) of the investment adviser has, or by reason of
any transaction acquires, any direct or indirect beneficid
ownership; excduding:

M Transactions effected in any account over which neither
the investment adviser nor any adviser representative of
the investment adviser has any direct or indirect
influence or control; and

(ii) Transactions in securities which are direct obligations of
the United States. The record shal gate the title and
amount of the security involved; the date and nature of
the transaction (i.e., purchase, sde, or other acquisition
or digpostion); the price a which it was effected; and
the name of the dedler or bank with or through whom
the transaction was effected. The record may aso
contain a datement declaring that the reporting or
recording of any transaction shal not be construed as
an admisson that the investment adviser or advisory
representative has any direct or indirect beneficid
ownership in the security. A transaction shdl be
recorded not later than ten days after the end of the
cdendar quarter in which the transaction was effected.

An invesment adviser is "primarily engaged in a business or

busnesses other than advisng invesment advisory dlients’

when, for each of its most recent three fiscal years or for the
period of time dnce organization, whichever is lesser, the
investment adviser derived, on an unconsolidated basis, more

then fifty per cent of:

0] Its total sales and revenues, and

(i) Its income (or loss) before income taxes and
extreordinary items, from such other busness or
businesses.

For purposes of this paragraph the following definitions shall

apply:

0] "Investment adviser representative’, when used in
connection with a company primarily engaged in a
business or businesses other than advising investment
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advisory dlients, shdl mean any patner, officer,
director, or employee of the invesment adviser who
participates in any way in the determination of which
recommendation shal be made, or whose functions or
duties relate to the determination of which securities are
being recommended prior to the effective dissemination
of the recommendations, and any of the following
persons who obtain information concerning securities
recommendations being made by the investment adviser
prior to the effective dissemination of the
recommendations or of the information concerning the
recommendations. any person in a control relationship
to the investment adviser; any dfiliated person of a
contralling person; and any affiliated person of an
affiliated person.

(ii) "Control" shdl mean the power to exercise a controlling
influence over the management or policies of a
company, uless this power is solely the result of an
offidd postion with the company. Any person who
owns beneficidly, ether directly or through one or more
controlled companies, more than twenty-five percent of
the voting securities of
the voting securities of a company shdl be presumed to
control the company.

(D)  Aninvestment adviser shdl not be deemed to have violated the
provisons of this paragraph because of the falure to record
securities transactions of any investment adviser representetive if
the invesment adviser establishes that the invesment adviser
ingtituted adequate procedures and used reasonable diligence to
obtain promptly reports of al transaction required to be
recorded.

A copy of each written statement and each amendment or revison

thereof, given or sent to any client or prospective client of the

investment adviser and a record of the dates that each written
satement, and each amendment or revison, was given, or offered to be

given, to any client or progpective client who subsequently becomes a

client;
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(16)

(17)

(18)

For each client that was obtained by the invesment adviser by means of

asolicitor to whom a cash fee was paid by the investment adviser;

(A)  Evidence of awritten agreement to which the investment adviser
is a party related to the payment of the cashfee;

(B) A dgned and dated acknowledgment of receipt from the client
evidencing the dient's recept of the invesment adviser's
disclosure statement and a written disclosure statement of the
solicitor; and

(©) A copy of the solicitor's written disclosure satement. The
written agreement, acknowledgment, and solicitor's written
disclosure statement will be considered to be in compliance if
these documents are in compliance with rule 275.206(4)-3
under the Investment Advisers Act of 1940.

For purposes of this section, the term "solicitor” shal mean any person

or entity who, for compensation, acts as an agent of an investment

adviser in referring potentia dients.

All accounts, books, interna working papers, and any other records or

documents that are necessary to form the bads for or demonstrate the

caculation of the performance or rate of return of al managed accounts
or securities recommendations in any notice, circular, advertisement,
newspaper aticle, investment letter, bulletin, or other communication
including, but not limited to, eectronic media thet the investment adviser
circulates or digtributes, directly or indirectly, to two or more persons

(other

than persons connected with the investment adviser); provided that,

with respect to the performance of managed accounts, the retention of

al account statements (if they reflect dl debits, credits, and other

transactions in a dient's account for the period of the statement) and dll

worksheets necessty to demondrate the cdculation of the

performance or rate of return of al managed accounts shall be deemed
to satisfy the requirements of this paragraph;

A file containing a copy of dl written communication received or sent

regading any litigation involving the invetment adviser or any

investment adviser representative or employee, and regarding any
written customer or client complaint;

Written information about each investment advisory client thet is the

bass for making any recommendation or providing any investment

advice to such client;
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Written procedures to supervise the ectivities of employees and
investment adviser representatives that are reasonably designed to
achieve compliance with applicable securities laws and regulations;

A file containing a copy of each document (other than any notices of
generd dissemination) that was filed with or received from any date or
federa agency or sdf regulatory organization and that pertains to the
registrant or itsinvestment adviser representatives as that term is defined
in this section.  This file shdl contain, but not be limited to, dl
goplications, amendments, renewd filings, and correspondence.

If an investment adviser subject to subsection (a) has custody or

possession of securities or funds of any client, the records required to be made and kept
under subsection (a) shal dso include:

@

@)

3
(4)

(©

A journd or other record showing al purchases, saes, recepts, and
deliveries of securities (induding certificate numbers) for al accounts
and al other debits and credits to the accounts,

A separate ledger account for each client showing all purchases, sdes,
receipts, and deliveries of securities, the date and price of each
purchase and sdle, and dl debits and credits;

Copies of confirmations of al transactions effected by or for the
account of any client; and

A record for each security in which a client has a positionthat indicates
the name of the diet, the amount or interest of the client, and the
location of each security.

Every investment adviser subject to subsection (a) who renders any

investment supervisory or management service to any dient shdl, with respect to the
portfolio being supervised or managed and to the extent that the information is
reasonably available to or obtainable by the investment adviser, make and keep true,
accurate, and current:

@
)

(d)

Records showing separately for each client the securities purchased and
sold, and the date, amount, and price of each purchase and sale; and
For each security in which any client has a current pogition, information
from which the invesment adviser can promptly furnish the name of
esch client, and the current amount or interest of the client.

Any books or records required by this section may be maintained by

the invesment advisr in a manner that the identity of any dient to whom such
investment adviser renders investment advisory services is indicated by numericd or
aphabetical code or some smilar designation.
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(e Every investment adviser subject to subsection (@) shdl preserve the

following records in the manner prescribed:

@ All books and records required to be made under the provisons of
subsections (a) to (c)(1) (except for books and records required to be
made under the provisons of subsection (a)(11) and (a)(16)), shdl be
maintained and preserved in an easily accessible place for a period of
not less than five years from the end of the fisca year during which the
last entry was made on such record, the first two years in the principa
office of the invesment adviser;

2 Partnership articles and any amendments, articles of incorporation,
charters, minute books, and stock certificate books of the investment
adviser of any predecessor, shdl be maintained in the principd office of
the investment adviser and preserved until at least three years after
termination of the enterprise;

3 Books and records required to be made under the provisons of
subsection (8)(11) and (a)(16) shal be maintained and preserved in an
eadly accessble place for a period of not less than five years, the first
two yearsin the principa office of the investment adviser, from the end
of the fiscd year during which the investment adviser last published or
otherwise disseminated, directly or indirectly, the notice, circular,
advertisement, newspaper aticle, investment letter, bulletin, or other
communication including by eectronic media;

4 Books and records required to be made under the provisons of
subsection (8)(17) through (a)(20), inclusve, shdl be maintained and
preserved in an eadly accessible place for a period of not less than five
years from the end of the fiscad year during which that last entry was
made on such record, the first two years in the principa office of the
investment adviser, or for the time period during which the investment
adviser was registered or required to be registered in this State, if less;
and

) Notwithstanding other record preservation requirements of this section,
the following records or copies shall be required to be maintained & the
business location of the investment adviser from which the customer or
client is being provided or has been provided with invesment advisory
services.

(A)  Records required to be preserved under subsection (a)(3),

(@(7) through (8)(10), (8)(14) through (&)(19), (b), and (c);
and
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The records or copies required under the provisions of
subsection (8)(11) and (8)(16) which records or related records
identify the name of the invesment adviser representative
providing investment advice from that business location, or
which identify the business locations' physcd address, mailing
address, dectronic mailing address, or telephone number. The
records dhall be mantaned for the period described in
subsection (€).

® An investment adviser subject to subsection (@), before ceasng to
conduct or discontinuing business as an investment adviser shdl arrange for and be
responsible for the preservation of the books and records required to be maintained and
preserved under this section for the remainder of the period specified in this section, and
ghdl notify the commissoner in writing of the exact address where the books and
records will be maintained during the period.

@ @

The records required to be maintained and preserved pursuant to

this section may be immediately produced or reproduced by
photographic film or, as provided in paragraph (2), on magnetic disk,
tape, or other computer storage medium, and be maintained and
preserved for the required time in that form. If records are produced or
reproduced by photographic film or computer storage medium, the
investment adviser shall:

(A)

(B)

(©
(D)

(E)

Arrange the records and index the films or computer storage
medium o as to permit the immediate location of any particular
record;

Be ready a dl times to provide, and promptly provide, any
facamile enlargement of film or computer printout or copy of
the computer sorage medium which the commissoner by its
examiners or other representatives may request;

Store separately from the origind one other copy of the film or
computer storage medium for the time required;

With respect to records stored on computer storage medium,
maintain procedures for maintenance and preservation of, and
access to, records so as to reasonably safeguard records from
loss, dteration, or destruction; and

With respect to records stored on photographic film, at al times
have available for the commissioner's examination of its records
facilities for immediate, easly readable projection of the film and
for producing easily reedable facamile enlargements.
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)

()
@

@)

0]

Pursuant to paragraph (1) an adviser may maintain and preserve on
computer tape or disk or other computer storage medium records
which, in the ordinary course of the adviser's business, are created by
the adviser on electronic media or are received by the adviser solely on
electronic media or by eectronic data transmission.

For purposes of this section:

"Investment supervisory services' means the giving of continuous advice
as to the investment of funds on the bass of the individua needs of each
client; and

"Discretionary power™ shal not include discretion as to the price a
which or the time when a transaction is or is to be effected, if, before
the order is given by the investment adviser, the client has directed or
approved the purchase or sde of a definite amount of the particular
security.

Any book or other record made, kept, maintained, and preserved in

compliance with rules 17a-3 (17 CFR section 240.17a-3) and 17a-4 (17 CFR section
240.17a-4) under the Securities Exchange Act, which is subgtantidly the same as the
book or other record required to be made, kept, maintained, and preserved under this
section, shall be deemed to be made, kept, maintained, and preserved in compliance
with this section.

()

Every invesment adviser tha has its principd place of busness in a

date other than this State shdl be exempt from the requirements of this section; provided
that the investment adviser is licensad in that other state and is in compliance with thet
state's recordkeeping requirements.  [Eff and comp 10/12/85; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS 8§485-16)

§16-38-42 Advetisements. (a) It shdl condtitute a fraudulent, deceptive, or
manipulative act, practice, or course of business within the meaning of section 485-25,
HRS, for any investment adviser, directly or indirectly, to publish, circulate, or distribute
any advertisement:

@

)

Which refers, directly or indirectly, to any testimonid of any kind
concerning the investment adviser or concerning any advice, andyss,
report, or other service rendered by the investment adviser; or

Which refers, directly or indirectly, to past specific recommendations of
the investment adviser which were or would have been profitable to any
person; provided that this shdl not prohibit an advertisement which sets
out or offers to furnish a lig of adl recommendations made by the
investment adviser within the immediately preceding period of not less
than one year if the advertisement, and lit if it isfurnished separatdly:
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(A)  State the name of each security recommended, the date and
nature of each recommendation (e.g., whether to buy, sdl, or
hold), the market price a that time, the price a which the
recommendation was to be acted upon, and the market price of
each security as of the most recent practicable date; and

(B)  Contain the following cautionary legend on the first page thereof
in print or type as large as the largest print or type used in the
body or text thereof: "It should not be assumed that
recommendations made in the future will be profitable or will
equd the performance of the securitiesin thislig”; or

Which represents, directly or indirectly, that any graph, chart, formula,
or other device being offered can in and of itsef be used to determine
which securities to buy or sdl, or when to buy or sdll them; or which
represents directly or indirectly, that any graph, chart, formula, or other
device being offered shall assst any person in making a decison as to
which securities to buy, sdl, or when to buy or sdl them, without
prominently disclosing in the advertissment the limitations thereof and
the difficulties with respect to its use;

Which contains any statement to the effect that any report, analysis, or

other service shdl be furnished free or without charge, unless the report,

andyss, or other savice actudly is o ddl be
furnished entirdy free and without any condition or obligation, drectly
or indirectly.

It shal condtitute a fraudulent, deceptive, or manipulative act, practice,

or course of business within the meaning of section 485-25, HRS, for any investment
adviser or federd covered adviser, directly or indirectly, to publish circulate, or
digribute any advertisement that contains any untrue Satement of a materia fact, or
which is otherwise fase or mideading.

(©

For purposes of this section, the term "advertisement” shdl include any

notice, circular, letter, or other written communication addressed to more than one
person, or any notice or other announcement in any publication or by radio or television,

which offers.
1)

@)

Any andysis, report, or publication concerning securities, or which isto
be usad in making any determination as to when to buy or sl any
Security, or which security to buy or sl;

Any graph, chart, formula, or other device to be used in making any
determination as to when to buy or sdl any security, or which security
to buy or sl; or
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3 Any other investment advisory service with regard to securities. [Eff and
comp 10/12/85; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp:
HRS §485-25)

SUBCHAPTER 12
INVESTMENT ADVISER REPRESENTATIVES

816-38-48 Regidration; gengdly. A person may be registered as an
investment adviser representative under chapter 485, HRS, if the commissoner finds
that the gpplicant is of good repute and otherwise satisfies the requirements of chapter
485, HRS, and this chapter. [Eff and comp 10/12/85; am and comp 4/14/03] (Auth:
HRS §485-2) (Imp: HRS §485-14)

816-38-49 Regidration; digibility requirements. (d) An gpplicant, if a naturd
person, shall have attained the age of eighteen years.

(b) An gpplicant shal be appointed by ether a regigered investment
adviser who shdl date thet the registered investment adviser believes the information in
the application is true and complete or by a federd covered adviser that has made a
natice filing with the commissoner.

(© An investment adviser representative may not be registered with more
than one investment adviser or federal covered adviser a any time. [Eff and comp
10/12/85; am and comp 4/14/03] (Auth: HRS §485-2) (Imp: HRS §485-14)

816-38-50 Regidration; gpplication. (&) An gpplication for registration of an
investment adviser representative shdl be filed on Form U-4, which shdl be filed with
the commissioner through the IARD.

(b) The gpplication shdl be filed together with the following:

(1)  Afilingfeeof $50; and

2 Proof that the applicant has passed the exam requirement as provided

by section 16-38-51, or otherwise qudifies for exemption from the
exam as specified in section 16-38-51.

(© Additiond exhibits or information not specificaly required by the

gpplication may be submitted by the gpplicant.
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(d) The commissoner may require the goplicant to file additiond
information if such information is necessary for the commissioner to determine whether
to gpprove or deny the application. In accordance with the provisons of section 16-
38-45, any such additiond information requested by the commissoner shdl be
requested in writing within Sixty days of the commissioner's receipt of the gpplication.

(e The commissoner shdl, in accordance with section 16-38-4.5, notify
the gpplicant in writing within Sixty days of receipt of the gpplication of any deficiencies
that must be completed by the gpplicant in order for the gpplication to be deemed
complete. These deficiencies may include, but are not limited to, requiring copies of the
documents relating to the applicant’s disciplinary history.

® The gpplication of an investment adviser representative that has been on
file for a period of sixty days after the gpplicant has received any request for additiona
information or deficiency notice from the commissioner pursuant to subsection (c) or (d)
without the commissioner receiving a complete response to such request or notice, may
be denied by the commissioner pursuant to section 485-15, HRS. The commissoner
shdl natify in writing the applicant and the investment adviser or federd covered adviser
with which the applicant is effiliated of the denid and the reasons therefor.

(o)) Within sixty days of receipt of a complete application, the commissioner
shdl notify an gpplicant in writing whether the application has been approved or denied.

If the application was filed through the CRD, the written notification may be provided
to the applicant through the CRD. Any gpplication that has not been denied by the
commissioner within Sixty days of it being
completed shdl be deemed effective on the sixty-first day after it was deemed
complete,

(h) Regidrations of investment adviser representatives, including renewals,
on or after July 1, 2001 shdl be filed through the IARD. [Eff and comp 10/12/85; am
4/4/87; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §485-14)

816-38-51  Regidration; examindion requirements. (@) Examindion
requirements.  An individud applying to be regisgered as an investment adviser
representative shall provide the commissioner with proof of obtaining a passng score on
one of the following examinations

@ The Uniform Investment Advisr Law Examination (Series 65

examindtion); or

2 The Generd Securities Representative Examination (Series 7

examination) and the Uniform Combined State Law Examination
(Series 66 examination).
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(b) An individua who has not been regigered in any jurisdiction for a
period of two consecutive years immediately preceding the date of the gpplication shall
be required to comply with the examination requirements of this section.

(© Any investment adviser representative who falls to renew his or her
registration for two or more consecutive years, or who has not registered for two or
more consecutive years since passing a quaifying examination as gpproved by the
commissioner, shal be required to apply as a new applicant and comply with the
examination requirements of this section.

(d) Exemptions.

@ Any individua who is regigered as an investment adviser or investment
adviser representative in any jurisdiction in the United States on the
effective date of this rule shal not be required to satisfy the examination
requirements for continued regigtration; provided that the commissioner
may require additiond examinations for any individud found to have
violated any dtate or federd securities law.

2 Waivers. The examination requirement shal not goply to an individua
who currently holds one of the following professond designations.

(A)  Cetified Financid Planner (CFP) awarded by the International
Board of Standards and Practices for Certified Financia
Panners, Inc,;

(B) Chatered Financid Consultant (ChFC) awarded by the
American College, Bryn Mawr, Pennsylvania;

(C©)  Persond Financid Specidist (PFS) avarded by the American
Ingtitute of Certified Public Accountants;

(D)  Chartered Financid Andyst (CFA) awarded by the Ingtitute of
Chartered Financid Anaydts,

(E) Chartered Investment Counsdor (CIC) awarded by the
Investment Counsdl Association of America, Inc.; or

(F) Such other professond designation as the commissoner may
by rule or order recognize.

(e Notwithgtanding any other provison to the contrary, the commissoner,
by order, may waive the examination requirement if the commissoner determines that
the examination is not necessxy or appropriate in the public interest or for the
protection of investors. [Eff and comp 10/12/85; am 4/4/87; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS 8485-14)

38-70



§16-38-53

816-38-52 Regidration; disclosure statements.  Unless waived by the
commissioner, every investment adviser representative of an investment adviser that is
registered or required to be registered under chapter 485, HRS, shal, in accordance
with the provisons of this section, furnish each advisory client or prospective advisory
client with a written disclosure statement that is in compliance with the provisons of
SEC rule 204-3 under the Investment Advisers Act of 1940 notwithstanding the fact
that the investment adviser with which the representative is registered is not registered or
required to be registered under the Investment Advisers Act of 1940. The ddivery and
updating of the disclosure statement required by this section shall be in accordance with
the requirements of SEC rule 204-3. [Eff and comp 10/12/85; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS §485-25)

816-38-53 Regidration; pod-effective requirements. Every applicant for
regidration as an investment adviser representative and every registered investment
adviser representative shdl promptly file with the commissioner any and al amendments
necessary to keep the information previoudy reported on the applicant’s or registrant's
Form U-4 current and accurate. If the Form U-4 being amended was filed with the
commissioner through the IARD, any amendment to the Form U-4 may aso be filed
through the IARD. Upon the receipt of the amendment, the commissioner may request
additiond informetion from the
goplicant or regigrant if the information is necessary to determine whether the
commissioner should take any action to deny the applicant's application, or_suspend or
revoke the regidrant’s regidration. [Eff and comp 10/12/85; am and comp 4/14/03]
(Auth: HRS 8485-2) (Imp: HRS §485-14)

816-38-54 Regidration; expiration, renewd, termination. (a) All regidrations
ghall automatically expire on December 31 of each year, unless sooner terminated, and
shall be renewed by an investment adviser pursuant to section 16-38-40 or by afederal
covered adviser pursuant to section 16-38-33.5. An gpplication for nitid or renewd
regisration shal not be conddered filed until the required fee and dl required
submissions have been received by the commissoner. Any regisration of an invesment
adviser representative thet has not been renewed by December 31 shdl be terminated
by the commissioner effective a 12:00 am., on December 31. An investment adviser
representative whose registration has been terminated based upon a failure to timely
renew such regigtration may apply for registration in accordance with the provisons of
this subchapter. The investment adviser representative is under a continuing obligation
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to update information required by Form U-4 as changes occur. An investment adviser
representative and the investment advisr shdl file promptly with the IARD any
amendments to the representative’'s Form U-4. An amendment shall be considered to
be filed promptly if the amendment is filed within thirty days of the event that requires
the filing of the amendment.

(© An investment adviser representative's registration may be terminated at
any time prior to its expiration date by the investment adviser or federal covered adviser
employing the investment adviser representative by filing a Form U-5 with the
commissioner directly or through the IARD.

(d) An invement adviser representatives regidration shdl not be
trandferred. When a representative terminates an afiliaionwith the investment adviser
or federal covered adviser with whom the representative is registered, and wishesto be
employed by another investment adviser or federal covered adviser, a notice of
termination shdl be filed with the commissioner. The representative may then regpply
for regigration with another investment adviser or federa covered adviser by complying
with the requirements of this subchapter.

(e Termindion of any investment advisa's regidraion or any federd
covered adviser's natice filing for any reason shdl automaticaly congtitute cancellation
of dl invesment adviser representatives registered thereunder.

® When an investment adviser representative ceases those activities of a
representative, or the representative otherwise becomes indigible to be registered,
notice shdl be promptly filed with the commissoner on Form U-5 by
ether the invetment adviser representdtive, or the invesment advisr or federa
covered adviser with whom the representative is registered. Unless another date is
indicated on the Form U-5, the termination of regigtration shal be effective_upon the
commissoner’'s receipt of such form. In no event shdl Form U-5 be filed with the
commissoner later than thirty days following the event or occurrence. [Eff and comp
10/12/85; am 4/4/87; am and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS
§485-14)

SUBCHAPTER 13

FINES AND PENALTIES

816-38-58 Fines and pendties. Any fines and pendties imposed under this
chapter shdl be deposdted into the compliance resolution fund. [Eff and comp
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10/12/85; comp 4/14/03] (Auth: HRS §8485-2, 26-9) (Imp: HRS §8§485-15,
485-21)

SUBCHAPTER 14
SMALL COMPANY OFFERINGS REGISTRATION

816-38-59 Purpose. The purpose of this subchapter is to encourage
investment in small businesses, and provide a method of regigtration for smal companies
offering securities to the public. The commissoner recognizes that smal issuers rasing
smdl amounts of money face specid problems not faced by issuers raisng larger
amounts, and that standards gppropriate to registrations of larger offerings may become
unduly burdensome when gpplied to regidrations of smdl offerings. The regidration
method offered by this subchapter isintended to reduce the costs and burdens of raising
capital for smal business and to maximize the amount of offering proceeds available to
the issuer for investment in the business, without sacrificing investor protection. Issuers
eigible for this method of regidration shal use the SCOR regidration form as the
disclosure document for the offering.  [Eff and comp 4/14/03] (Auth: HRS 8485-2)
(Imp: HRS 88485-10, 485-24.5)

816-38-60 Application of this chapter to SCOR regidrations. (@) The
provisons of subchepters 6, 7, and 8 shdl aply to regidrations under this
subchapter; provided that section 16-38-11.1 relaing to financid reports, section
16-38-11.7 relating to red estate investment trusts, and section 16-38-13 relating to
SEC effective dates shdl not apply.

(b) The commissioner reserves the right to apply this chapter (or any
provison therein) to offerings under this subchapter if the commissioner determines that
such gpplicaion, even in the smal busness offering context, is necessary for the
protection of investors. [Eff and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS
§8485-10, 485-24.5)

§16-38-61 Avalahility. (8) SCOR is intended to dlow smal companies to
conduct limited offerings of securities. SCOR uses a smplified offering format designed
to provide adequate disclosure to investors concerning the issuer, the securities offered,
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and the offering itsdf. Certain issuers may not be able to make adequate disclosure
using the SCOR format and will, therefore, be unable to utilize SCOR.

(b) The commissoner finds tha SCOR is generdly unsuitable for the

following issuers and programs.

@ Holding companies, companies whose principa purpose is owning
gtock in, or supervising the management of, other companies,

2 Portfolio companies, including, but not limited to, red estate investment
trusts (as defined in section 16-38-11.7);

3 | ssuers with complex capita structures;

4 Commodity pools;

5) Equipment leasing programs,

(6) A "blind pool" or other offering for which the specific business to be
engaged in or property to be acquired by the issuer cannot be specified;
and

@) Red edtate programs.

(© These rules are available only to the issuer of the securities and not to

any dfiliate of that issuer or to any other person for resde of the issuer's securities.

(d) In addition, each of the following requirements shdl be met:

@ The issuer shdl be a corporation or centraly managed limited ligbility
company organized under the law of the United States or Canada, or
any date, province, or territory or possession thereof, or the Didtrict of
Columbia, and have its principd place of busness in one of the
foregoing;

2 The issuer shdl be required to engage in a business other than
petroleum exploration or production or mining or other extractive
indudtries;

3 The issuer shdl not be a development stage company that either has no
gpecific business plan or purpose or has indicated that its business plan
IS to engage in merger or acquisition with an unidentified company or
companies or other entity or person;

4) The offering price for common stock (and the exercise price, if the
securities offered are options, warrants, or rights for common stock,
and the converson price, if the securities are convertible into common
stock) shdl be equal to or greater than one dollar per share. The
offering price for common ownership interests in a limited liability
company (and the exercise price, if the securities are options, warrants,
or rights for common ownership interests, and the converson price, if
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the securities are convertible into common ownership interests) shdl be
equal to or greater than one dollar per unit of interest;
The aggregate offering price of the securities offered (within or outsde
this State) shdl not exceed $1,000,000 less the aggregate offering price
of dl securities sold within the twelve months before the start of and
during the offering of the securities under SEC rule 504 in reliance on
any exemption under section 3(b) of the Securities Act, in reliance on
the exemption under section 3(a)(11) of the Securities Act, or in
violation of section 5(a) of the Securities Act;

Commissons, fees, or other remuneration for soliciting any prospective

purchaser in connection with the offering in this State are only paid to

persons who, if required to be registered or licensed, the issuer
believes, and has reason to believe, are appropriately registered or
licensad in this State;

Financia statements shall be prepared in accordance with either U.S. or

Canadian generdly accepted accounting principles. If gppropriate, a

reconciliation note should be provided. If the issuer has not conducted

sgnificant operations, statements of receipts and disbursements shdl be
included in lieu of gatements of income. Interim financid Satements may
be unaudited. All other financid datements shal be audited by
independent certified public accountants; provided that if each of the
following four conditions are met, such financid Satements in lieu of
being audited may be reviewed by independent certified public
accountants in accordance
with the Accounting and Review Service Standards promulgated by the

American Inditute of Certified Public Accountants or the Canadian

equivaent:

(A)  The issuer shdl not have previoudy sold securities through an
offering involving the generd solicitation of progpective investors
by means of advertisng, mass mailing, public meetings, "cold
cal" telephone solicitation, or any other method directed toward
the public;

(B)  Theissuer has not been previoudy required under federd, Sate,
provincid, or territorid securities laws to provide audited
financid statements in connection with any sde of its securities;

(C)  The aggregate amount of al previous sdes of securities by the
issuer (exclusve of debt financing with banks and dmilar
commercid lenders) shal not exceed U.S. $1,000,000; and
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(D)  The amount of the present offering does not exceed U.S.
$1,000,000.

(e SCOR regidration shdl not be avalable to investment companies
subject to the Investment Company Act of 1940, nor isit available to issuers subject to
the reporting requirements of ction 13 or section 15(d) of the Securities Exchange
Act. [Eff and comp 4/14/03] (Auth: HRS §485-2) (Imp: HRS §8485-10, 485-24.5)

816-38-62 Diggudification from use of SCOR regidraion. (a) SCOR
registration shdl not be available for securities of any issuer if that issuer or any of its
officers, directors, ten per cent shareholders, promoters or any sdlling agents of the
securities to be offered, or any officer, director, or partner of such sdlling agent:

@ Has filed an gpplication for regidration which is the subject of a
currently effective registration stop order entered pursuant to any
federd, date, or provincid securities law within five years prior to the
filing of the SCOR regidration goplication;

2 Has been convicted within five years prior to the filing of the SCOR
registration gpplication of any felony or misdemeanor in connection with
the offer, purchase, or sde of any security or any felony involving fraud
or decelt; induding but not limited to forgery, embezzlement, obtaining
money under false pretenses, larceny, or conspiracy to defraud;

3 Is currently subject to any federd, date, or provincia administrative
enforcement order or judgment entered by any date or provincid
securities commissoner or the Securities and Exchange Commission
within five years prior to the filing of the SCOR regidtration gpplication;

4 Is subject to any federd, state, or provincia adminigtrative enforcement
order or judgment in which fraud or decelt, including but not limited to
making untrue statements of materia facts and omitting to state materid
facts, was found and the order or judgment was entered within five
years prior to the filing of the SCOR regidtration gpplication;

) Is subject to any federd, state, or provincial adminigrative enforcement
order or judgment which prohibits, denies, or revokes the use of any
exemption from regigtration in connection with the offer, purchase, or
sde of securities,

(6) Is currently subject to any order, judgment, or decree of any court of
competent jurisdiction temporarily, prdiminaily, or permanently
redrans or enjoins such paty from engaging in or continuing any
conduct or practice in connection with the purchase or sde of any
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security, or involving the making of any fase filing with any state or with
the SEC, entered within five years prior to the filing of the SCOR
registration application; or

@) Has violated the law of aforeign jurisdiction governing or reguleting any

aspect of the business of securities or banking or, within the pagt five
years, has been the subject of an action of a securities regulator of a
foreign jurisdiction denying, revoking, or suspending the right to engage
in the business of securities as a deder, agent, or investment adviser or
is the subject of an action of any securities exchange or sdf-regulatory
organization operating under the authority of the securities regulator of a
foregn jurisdicion suspending or expdling such person from
membership in the exchange or sdf-regulaory organization.

(b) The prohibitions of subsection (a)(1) through (3) and (8)(5) shdl not
aoply if the person subject to the disqudification is duly licensed or registered to
conduct securities related business in the tate or province in which the adminigtrative
order or judgment was entered againg the person, or if the deder employing the person
is licensad or regigtered in this State and the Form BD filed in this State discloses the
order, conviction, judgment, or decree relating to the person.

(© No person disquaified under this section may act in any capacity other
than that for which the person is licensed or registered. Any disqudification caused by
this section is automaticaly waved if the jurisdiction which created the bass for
disqudification determines upon a showing of good cause that it is not necessary under
the circumstances that registration be denied. [Eff and comp 4/14/03] (Auth: HRS
8485-2) (Imp: HRS §8485-10, 485-24.5)

§16-38-63 Agreement by regisrant on splits and dividends of stock or
ownership interests. By filing for SCOR regidration in this State, the registrant agrees
that it shdl not split its common stock or common ownership interests, or declare a
gsock or ownership interest dividend, for two years after the effectiveness of the
regidration. [Eff and comp 4/14/03] (Auth. HRS 8485-2) (Imp: HRS 88485-10,
485-24.5)

816-38-64 Documents to be filed with commissioner by SCOR regigirant.
In addition to filing a properly completed SCOR form and S-1, applicants for SCOR
regdration shdl file the following exhibits with the commissioner:

@ Form of sdling agency agreement;
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)

3
(4)

Q)

(6)
()
(8)
)
(10)
(11)
(12)
(13)

(14)

(15)

(16)

The issuer's articles of incorporation, articles of organization, or other
charter documents and al amendments thereto;

The issuer's bylaws or operating agreement, as anended to date;
Copies of any resolutions by directors setting forth terms and provisons
of capital stock to be issued or by managers or managing members
setting forth terms and provisons of cgpita ownership interest to be
issued;

Any indenture, form of note, or other contractua provison containing

terms of notes or other debt, or of options, warrants, or rights to be
offered;

Specimen of security or ownership interest certificate to be offered
(induding any legend redtricting resde);

Consent to service of process accompanied by appropriate corporate
or company resolution;

Copy of dl advertisng or other materids directed to or to be furnished
investorsin the offering;

Form of escrow agreement for escrow of proceeds;

Consent to inclusion in disclosure document of accountant's report;
Consent to incluson in disclosure document of any tax advisor's opinion
or description of tax consegquences,

Consent to incdluson in disclosre document of any evaduation of
litigation or adminigtrative action by counsd;

Form of any subscription agreement for the purchase of securitiesin this
offering;

Opinion of an attorney licensed to practice in a Sate or territory of the
United States that the securities to be sold in the offering have been duly
authorized and when issued upon payment of the offering price will be
legdly and vdidly issued, fully paid, and nonassessable and binding on
the issuer in accordance with thelr terms;

Schedule of resdence street addresses of officers, directors, and
principd stockholders or managers, managing members, and principd
members, and

Agreement by the regisirant that the registrant shdl not split its common
stock or common ownership interests, or declare a stock or ownership
interest dividend, for two years after the effectiveness of the regigtration.
[Eff and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS §8485-10,
485-24.5)
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SUBCHAPTER 15

NOTICE FILING RQUIREMENTS FOR INVESTMENT
COMPANY SECURITIES

816-38-65 Notice filing requirements for_investment company securities.
(& The notice filing requirements pursuant to section 485-4.5, HRS, for a federa
covered security that is issued by an invesment company registered under the
Investment Company Act of 1940 shdl cons< of:

@ A form NF or acopy of the issuer's federd registration statement;

2 A consent to service of process, unless one has previoudy been filed

with the commissioner; and

(3) A feeof $200 per portfolio or series.

(b) Except as otherwise provided herein, a notice filing shdl be effective
commencing upon the later of its receipt by the commissioner or the effectiveness of the
offering with the SEC and continuing until two months after the issuer's fisca year end.
A natice filing may be renewed prior to its expiraion by filing with the commissioner a
current Form NF or a copy of the issuer's most
recent federd registration statement together with a renewa fee of $50 per portfolio or
series. A renewed notice filing shdl take effect upon the expiraion of the previous
notice filing. The initid natice filing by a unit invesment trus shdl be effective
indefinitely.

(© A natice filing need not be submitted for afedera covered security that
is exempt from the filing requirements of section 485-4.5, HRS, pursuant to section
485-4 or 485-6, HRS. [Eff and comp 4/14/03] (Auth: HRS 8485-2) (Imp: HRS
§485-10)

38-79



§16-38-65

Amendments to and compilation of Chapter 16-38, Hawaii Adminidrative
Rules, on the Summary page dated January 22, 2003, were adopted on January 22,
2003, following a public hearing held on the same date, after public notices were given
in the Honolulu Star Bulletin, The Hawaii Tribune-Herdd, West Hawaii Today, Kauai
Publishing Company and The Maui News on December 13, 2003.

These rules shdl take effect ten days after filing with the Office of the Lieutenant
Governor.

/9 Mark E. Recktenwald
MARK E. RECKTENWALD, Director
Commerce and Consumer Affairs
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APPROVED ASTO FORM: Date 2/19/03

/s Rodney J. Tam
Deputy Attorney Generd

APPROVED: Date 4/2/03

/9 LindaLingle
LINDA LINGLE
Governor
State of Hawali

April 3, 2003
Filed

DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS

Amendments to Chapter 16-38
Hawaii Adminigrative Rules

Jenuary 22, 2003

SUMMARY

1. 8816-38-1 through 16-38-4 are amended.
2. §16-38-4.5 is added.
3. 8816-38-5.1 through 16-38-5.6 are amended.
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8816-38-6.1 through 16-38-6.5 are amended.
§816-38- 7 through 16-38-9 are amended.
§816-38-11.3 through 16-38-11.9 are amended.
8816- 38- 15 through 16-38-17 are amended.
8816-38-18 and 16-38-19 are amended.

© © N o g s

§816-38-21 through 16-38-24 are amended.

10. §16-38-26 is amended.

11. 8816-38-28 and 16-38-29 are amended.

12. §16-38-33 is amended.

13. §16-38-33.5 isadded.

14. 8816-38-34 through 16-38-42 are amended.

15. 8816-38-48 through 16-38-54 are amended.

16. A new subchapter 14 (8816-38-59 through 16-38-64) is added.
17. A new subchapter 15 (816-38-65) is added.

18. Chapter 38 is compiled.

This material can be made available for individuals with special needs. Please call the Division Secretary, Business
Registration Division, DCCA, at 586-2744, to submit your request.
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