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EXHIBIT 5D 

 
OPERATING AGREEMENT 

OF 
NEW YORK STOCK EXCHANGE LLC 

  
 

This Operating Agreement (this “Agreement”) of New York Stock Exchange LLC 
(the “Company”) is entered into by NYSE Group, Inc., a Delaware corporation (the “Member”), 
under the New York Limited Liability Company Act (as amended from time to time and any 
successor statute thereto, the “Act”). 
 

WHEREAS, the Member entered into an Operating Agreement of the Company, 
dated as of July 14, 2005 (the “Original Operating Agreement”);  

 
WHEREAS, the Company is party to an Agreement and Plan of Merger, dated as 

of April 20, 2005, as amended and restated as of July 20, 2005 and as amended as of October 20, 
2005 and as of November 2, 2005 (as amended from time to time, the “Merger Agreement”), by 
and among the New York Stock Exchange, Inc., Archipelago Holdings, Inc., NYSE Group, Inc., 
the Company, NYSE Merger Corporation Sub, Inc. and Archipelago Merger Sub, Inc., pursuant 
to which (1) the New York Stock Exchange, Inc. would merge with and into NYSE Merger 
Corporation Sub, Inc. (the “NYSE Corporation Merger”); (2) the surviving entity in that merger 
would merge with and into the Company (the “NYSE LLC Merger”); and (3) Archipelago Merger 
Sub, Inc. would merge with and into Archipelago Holdings, Inc. (the “Archipelago Merger” and 
together with the NYSE Corporation Merger and the NYSE LLC Merger, the “Mergers”); 

 
WHEREAS, the Member, as the sole member of the Company, is entering into 

this Agreement to amend and restate in its entirety the Original Operating Agreement, effective 
immediately after the completion of the NYSE LLC Merger;  

 
WHEREAS, on the date hereof, concurrently with the effectiveness of this 

Agreement, the Company is causing the filing of a Certificate of Amendment to its Articles of 
Organization with the Secretary of State of the State of New York to reflect the change in the 
Company’s name from “NYSE Merger Sub LLC” to “New York Stock Exchange LLC”; and 

 
WHEREAS, each of the Board (as defined below) and the Member, in its capacity 

as the sole member of the Company, has approved and adopted this Agreement. 
 
NOW, THEREFORE, the Member hereby amends and restates in its entirety the 

Original Operating Agreement and adopts the following as the operating agreement of the 
Company within the meaning of the Act: 
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ARTICLE I 
 

NAME, FORMATION, CONTINUATION AND POWERS 

 SECTION 1.01. Name.  The name of the limited liability company for which 
this Agreement serves as the operating agreement under the Act is “New York Stock Exchange 
LLC”. 

 SECTION 1.02. Articles of Organization and Continuation.  The Company has 
been formed as a limited liability company pursuant to the provisions of the Act by the execution 
of the Articles of Organization, and the filing of the Articles of Organization with the office of 
the Secretary of State of the State of New York, on July 14, 2005.  This Agreement shall be 
deemed to be effective as of the formation of the Company on July 14, 2005, in accordance with 
Section 417 of the Law.  The Member hereby adopts, confirms and ratifies the Articles of 
Organization and all acts taken in connection therewith.  The Member or a Manager shall 
execute, deliver and file any other certificates (and any amendments and/or restatements thereof) 
necessary for the Company to qualify to do business in a jurisdiction in which the Company may 
wish to conduct business. 

 SECTION 1.03. Purpose and Scope of Activity.  The Company has been 
formed for the object and purpose of, and the nature of the business to be conducted by the 
Company is, to: (a) conduct and carry on the functions of an “exchange” within the meaning of that 
term in the Securities Exchange Act of 1934, as amended, (b) to engage in any other lawful 
business purpose or activity for which limited liability companies may be formed under the Act, 
and (c) to engage in any and all activities necessary or incidental to the foregoing.  The Company 
shall possess and may exercise all the powers and privileges granted by the Act or by any other 
law or by this Agreement, together with any powers incidental thereto, that are necessary or 
convenient to the conduct, promotion or attainment of the business, purposes or activities of the 
Company. 

 SECTION 1.04. Principal Place of Business.  For purposes of the Act, the 
principal place of business of the Company shall be located in New York, New York or at such 
other place as may hereafter be designated from time to time by the Member.   

 SECTION 1.05. Registered Office.  The address of the registered office of the 
Company in the State of New York is c/o National Registered Agents, Inc., 875 Avenue of the 
Americas, Suite 501, New York, NY  10001.  At any time, the Company may designate another 
registered office. 

 SECTION 1.06 Registered Agent.  The name and address of the registered 
agent of the Company for service of process on the Company in the State of New York is 
National Registered Agents, Inc., 875 Avenue of the Americas, Suite 501, New York, NY  
10001.  At any time, the Company may designate another registered agent. 

 SECTION 1.07 Authorized Persons.  The execution and causing to be filed of 
the Articles of Organization and the Certificate of Amendment to the Articles of Organization by 
the applicable authorized persons are hereby specifically ratified, adopted and confirmed.  The 
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officers of the Company are hereby designated as authorized persons, within the meaning of the 
Act, to act in connection with executing and causing to be filed, when approved by the 
appropriate governing body or bodies hereunder, any certificates required or permitted to be filed 
with the Secretary of State of the State of New York and any certificates (and any amendments 
and/or restatements thereof) necessary for the Company to file in any jurisdiction in which the 
Company is required to make a filing. 

ARTICLE II 
 

MANAGEMENT 

 SECTION 2.01. Management Generally.  Except as otherwise expressly 
provided in this Agreement with respect to the Member, the business and affairs of the Company 
shall be managed under the direction of the board of directors of the Company (the “Board”).  In 
addition to the powers and authorities by this Agreement expressly conferred upon them, the 
Board may exercise all such powers of the Company and do all such lawful acts and things as are 
not by the Act or by this Agreement required to be exercised or done by the Member(s).  Certain 
powers and authorities of the Board may be concurrently allocated to or executed by the Chief 
Executive Officer, or one or more other officers, when and to the extent expressly delegated 
thereto by the Board in accordance with this Agreement; provided, that any such delegation may 
be revoked at any time and for any reason by the Board.  Approval by or action taken by the 
Board in accordance with this Agreement shall constitute approval or action by the Company and 
shall be binding on the Member(s).  Each Director on the Board shall be a “manager” of the 
Company within the meaning of the Act. 

 SECTION 2.02. Rules; Supervision of Member Organizations.  In furtherance 
and not in limitation of the foregoing, the Board shall have general supervision over members, 
allied members and member organizations of the Company (“Member Organizations”) and over 
approved persons in connection with their conduct with or affecting Member Organizations.  The 
Board may examine into the business conduct and financial condition of Member Organizations, 
shall have supervision over partnership and corporate arrangements and over all offices of 
Member Organizations, whether foreign or domestic, and over all persons employed by such 
Member Organizations (and may, by affirmative vote of a majority of the Board, adopt, amend 
or repeal rules with respect to the employment, compensation and duties of such employees), 
shall have supervision relating to the collection, dissemination and use of quotations and of 
reports of prices on NYSE Market, Inc., shall have the power to approve or disapprove of any 
connection or means of communication with the floor and may require the discontinuance of any 
such connection or means of communication, may disapprove of any member acting as a 
specialist or odd lot dealer, and may, by affirmative vote of a majority of the Board, adopt, 
amend or repeal any rules as it may deem necessary or appropriate in connection with any of the 
foregoing, including without limitation rules relating to: the discipline of Member Organizations, 
approved persons and registered and non-registered employees of Member Organizations for the 
violation of applicable law or the rules of the Company; and the arbitration of any controversy 
between parties who are Member Organizations and any controversy between a Member 
Organization and any other person arising out of the business of such Member Organization.  For 
purposes of clarity, each reference to a “member” in this Section 2.02 shall refer to a member of 
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the Company as a self-regulatory organization under the Securities Exchange Act of 1934, as 
amended, and not as a member of the Company under the Act. 

 SECTION 2.03  Board.   (a)  Composition.   

(i) Generally.  The Board shall consist of a number of managers (referred to 
herein as “Directors”) as determined by the Member from time to time; provided that 
(1) each member of the board of directors of the Member that satisfy the independence 
requirements of the board of directors of the Member (each such member, a “NYSE Group 
Independent Director”) shall be a Director of the Company; and (2) at least twenty percent 
(20%), and not less than two, of the Directors shall be persons who are not members of 
the board of directors of the Member, but shall qualify as independent under the 
independence policy of the board of directors of the Member (the “Non-Affiliated 
Directors”).   

 
(ii)   NYSE Group Independent Directors.  Subject to the requirements set forth 

in Section 2.03(a)(i), each person who is appointed or elected to the board of directors of 
the Member and is a NYSE Group Independent Director shall, effective immediately at 
the time of such election or appointment and without any further action on the part of the 
Member or the Company, become a Director of the Company, and each member of the 
board of directors of the Member who ceases to be a NYSE Group Independent Director, 
whether because of removal, resignation, death, retirement or any other reason, shall, 
immediately as of such cessation of being a NYSE Group Independent Director and 
without any further action on the part of the Member or the Company, be removed as a 
Director and shall cease to be a manager of the Company within the meaning of the Act. 

(iii)   Non-Affiliated Directors.  The Member shall appoint or elect as Non-
Affiliated Directors the candidates nominated by the nominating and governance 
committee of the board of directors of the Member (such committee, the “NYSE Group 
NGC” and such candidates, the “Non-Affiliated Director Candidates”).  The NYSE Group 
NGC shall be obligated to designate as Non-Affiliated Director Candidates the candidates 
(the “DCRC Candidates”) recommended jointly by the Director Candidate 
Recommendation Committee of NYSE Market (the “NYSE Market DCRC”) and the 
Director Candidate Recommendation Committee of NYSE Regulation (the “NYSE 
Regulation DCRC”); provided, however, that, if there shall be any Petition Candidates (as 
defined below), the NYSE Group NGC shall instead designate as Non-Affiliated Director 
Candidates the candidates that emerge from the process described in Sections 2.03(a)(iv) 
and (v) below (such recommended candidates, or the DCRC Candidates if there are no 
Petition Candidates, the “Fair Representation Candidates”).  The number of available Fair 
Representation Candidate positions shall be limited to the number necessary so that 
twenty percent (20%) of the Directors are Fair Representation Candidates; provided that 
in no event will fewer than two of the Directors on the Board be the Fair Representation 
Candidates.  

(iv)  Petition Candidates.  The DCRC Candidates that are recommended to the 
NYSE Group NGC by the NYSE Market DCRC and the NYSE Regulation DCRC will 
be announced to the Member Organizations on a date in each year (the “Announcement 



 

 

242 of 299

Date”) sufficient to accommodate the process described in this Section 2.03(a)(iv) and 
Section 2.03(a)(v) for the proposal by Member Organizations of alternate candidates by 
petition (such candidates, the “Petition Candidates”) for any available Fair Representation 
Candidate position.  Following the Announcement Date, and subject to the limitations 
described in this Section 2.03(a)(iv) and Section 2.03(a)(v), a person shall be a Petition 
Candidate if a properly completed petition shall be completed and such person shall be 
endorsed by a number of votes equal to at least ten percent (10%) of the votes eligible to 
be cast for such candidate as described below.  For purposes of determining whether a 
person has been endorsed by the requisite ten percent (10%) of votes to be a Petition 
Candidate, each Member Organization in good standing shall be entitled to one vote for 
each Trading License owned by it, and each Member Organization in good standing that 
does not own a Trading License shall be entitled to one vote; provided, however, that no 
Member Organization, either alone or together with its affiliates as defined under Rule 
12b-2 under the Exchange Act (“Affiliates”), may account for more than fifty percent 
(50%) of the votes endorsing a particular petition candidate, and any votes cast by such 
Member Organization, either alone or together with its Affiliates, in excess of such fifty 
percent (50%) limitation shall be disregarded.   

Each petition for a Petition Candidate must include a completed questionnaire 
used to gather information concerning Non-Affiliated Director candidates (the Company 
shall provide the form of questionnaire upon the request of any Member Organization).  
The petitions must be filed with the Company within two weeks after the Announcement 
Date.  Notwithstanding anything to the contrary, the NYSE Group NGC will determine 
whether any person endorsed to be a Petition Candidate is eligible to be a Fair 
Representation Candidate (including whether such person qualifies as independent under 
the independence policy of the NYSE Group board of directors, and whether such person 
is free of any statutory disqualification (as defined in section 3(a)(39) of the Exchange 
Act)), and such determination will be final and conclusive.   

(v)  Voting.  If the sum of the number of DCRC Candidates and the number of 
Petition Candidates exceeds the number of available Fair Representation Candidate 
positions, all such candidates shall be submitted to the Member Organizations for a vote.  
The candidates receiving the highest number of votes for the available Fair 
Representation Candidate positions shall be the Fair Representation Candidates 
recommended to the NYSE Group NGC.  The Member Organizations will be afforded a 
confidential voting procedure and will be given no less than 20 business days to submit 
their votes.  For purposes of determining which candidate received the highest number of 
votes and therefore should be the Fair Representation Candidates recommended to the 
NYSE Group NGC, each Member Organization in good standing shall be entitled to one 
vote for each Trading License owned by it, and each Member Organization in good 
standing that does not own a Trading License shall be entitled to one vote; provided, 
however, that no Member Organization, either alone or together with its Affiliates, may 
account for more than twenty percent (20%) of the votes cast for any particular person, 
and any votes cast by such Member Organization, either alone or together with its 
Affiliates, in excess of such twenty percent (20%) limitation shall be disregarded.   
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(b) Compensation.  Directors of the Company, in their capacity as such, shall 
not be entitled to compensation, unless, and to the extent, approved by the Member. 

 (c)    Meetings.  Meetings of the Board shall be held at the Company’s principal 
place of business or such other place, within or without the State of New York, that has been 
designated from time to time by the Board.  Meetings of the Board for any purpose or purposes 
may be called at any time by (i) the Member, (ii) the Chief Executive Officer, (iii) the Chairman 
of the Board, or (iv) a majority of the Directors then in office.  Notice of any meeting of the 
Board shall be given to each Director at his business or residence in writing by hand delivery, 
first-class or overnight mail or courier service, electronic mail transmission, telegram or 
facsimile transmission, or orally by telephone.  If mailed by first-class mail, such notice shall be 
deemed adequately delivered when deposited in the United States mails so addressed, with 
postage thereon prepaid, at least five (5) days before such meeting.  If by telegram, overnight 
mail or courier service, such notice shall be deemed adequately delivered when the telegram is 
delivered to the telegraph company or the notice is delivered to the overnight mail or courier 
service company at least twenty-four (24) hours before such meeting.  If by electronic mail 
transmission, such notice shall be deemed adequately delivered when the notice is transmitted at 
least twenty-four (24) hours before such meeting.  If by facsimile transmission, such notice shall 
be deemed adequately delivered when the notice is transmitted at least twelve (12) hours before 
such meeting.  If by telephone or by hand delivery, the notice shall be given at least twelve (12) 
hours prior to the time set for the meeting.  Neither the business to be transacted at, nor the 
purpose of, any regular or special meeting of the Board need be specified in the notice of such 
meeting.  A meeting may be held at any time without notice if all the Directors are present or if 
those not present waive notice of the meeting in accordance with Section 2.03(f) of this 
Agreement.   

 
(d) Quorum; Alternates; Participation in Meetings by Conference Telephone 

Permitted.  The presence of a majority of the Directors then in office shall constitute a quorum 
for the transaction of business.  If at any meeting of the Board there shall be less than a quorum 
present, a majority of the Directors present may adjourn the meeting from time to time without 
further notice.  Directors may participate in a meeting of the Board through use of conference 
telephone or similar communications equipment, so long as all Directors participating in such 
meeting can communicate with and hear one another.  The Directors present at a duly organized 
meeting may continue to transact business until adjournment, notwithstanding the withdrawal of 
enough Directors to leave less than a quorum. 

 
(e) Vote Required for Action.  The act of the majority of the Directors present 

at a meeting of the Board at which a quorum is present shall be the act of the Board. 
 
(f) Waiver of Notice; Consent to Meeting.  Notice of a meeting need not be 

given to any Director who signs a waiver of notice or a consent to holding the meeting or an 
approval of the minutes thereof, whether before or after the meeting, or who attends the meeting 
without protesting, prior thereto or at its commencement, the lack of notice to such Director.  All 
such waivers, consents and approvals shall be filed with the Company’s records and made a part 
of the minutes of the meeting. 
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(g)  Action by Board Without a Meeting.  Any action required or permitted to 
be taken by the Board may be taken without a meeting and without prior notice if a majority of 
the Directors then in office shall individually or collectively consent in writing to such action.  
Such written consent or consents shall be filed with the minutes of the proceedings of the Board.  
Such action by written consent shall have the same force and effect as a vote of the Board in 
favor of such action.    

 
(h)  Committees.  The Board may delegate any of its powers to a committee 

appointed by the Board which may consist partly or entirely of non-Directors and every such 
committee shall conform to such directions as the Board shall impose on it.   

 
(i)  Records.  The Board shall cause to be kept a record containing the minutes 

of the proceedings of the meetings of the Board, appropriate books and registers and such books 
of records and accounts as may be necessary for the proper conduct of the business of the 
Company.  

 
(j) Agents.  To the extent of their powers set forth in this Agreement, the 

Directors are agents of the Company for the purpose of the Company’s business, and the actions 
of the Directors taken in accordance with such powers set forth in this Agreement shall bind the 
Company.  Notwithstanding the last sentence of Section 18-402 of the Act, except as provided in 
this Agreement or in a resolution of the Directors, a Director may not bind the Company. 

 
(k) Considerations of the Board.  In discharging his or her responsibilities as a 

member of the Board, each Director must, to the fullest extent permitted by applicable law, take 
into consideration the effect that the Company’s actions would have on the ability of the 
Company to carry out its responsibilities under the U.S. Securities and Exchange Act of 1934, as 
amended (the “Exchange Act”).  

 
 SECTION 2.04. Officers.  (a)  The Company may have one or more officers as 
the Board from time to time may deem proper.  Such officers shall have such powers and duties 
as from time to time may be conferred by the Board or by any committee thereof.  Any number 
of offices may be held by the same person and directors may hold any office. 

(b)  Term of Office; Resignation; Removal; Vacancies.  Unless otherwise 
provided in the resolution of the Board electing or authorizing the appointment of any officer, 
each officer shall hold office until his or her successor is elected or appointed and qualified or 
until his or her earlier resignation or removal.  Any officer may resign at any time upon written 
notice to the Board or to such person or persons as the Board may designate.  Such resignation 
shall take effect at the time specified therein, and unless otherwise specified therein no 
acceptance of such resignation shall be necessary to make it effective.  The Board may remove 
any officer with or without cause at any time.  Any officer authorized by the Board to appoint a 
person to hold an office of the Company may also remove such person from such office with or 
without cause at any time, unless otherwise provided in the resolution of the Board providing 
such authorization.  Any vacancy occurring in any office of the Company by death, resignation, 
removal or otherwise may be filled by the Board at any regular or special meeting or by an 
officer authorized by the Board to appoint a person to hold such office. 
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(c) Powers and Duties.  The officers of the Company shall have such powers 
and duties in the management of the Company as shall be stated in this Agreement or in a 
resolution of the Board which is not inconsistent with this Agreement and, to the extent not so 
stated, as generally pertain to their respective offices, subject to the control of the Board.  The 
Board may require any officer, agent or employee to give security for the faithful performance of 
his or her duties. 

 
 (d) Contracts.  Notwithstanding any other provision contained in this 
Agreement and except as required by law, any contracts or other instruments may be executed 
and delivered in the name and on the behalf of the Company by such officer or officers of the 
Company as the Board may from time to time direct.  Such authority may be general or confined 
to specific instances as the Board may determine.   

 
ARTICLE III 

 
MEMBER; INTERESTS; LIMITED LIABILITY 

 SECTION 3.01. Member.  The name and the mailing address of the member(s) 
of the Company is set forth on Schedule A attached hereto. 

 SECTION 3.02. Interests.  There shall be only one class of limited liability 
company interests, all of which are held by the Member. 

 SECTION 3.03. No Transfers.  The Member may not transfer or assign its 
limited liability company interest, in whole or in part, to any entity, unless such transfer or 
assignment shall be filed with and approved by the U.S. Securities and Exchange Commission 
(the “SEC”) under Section 19 of the Exchange Act and the rules promulgated thereunder.  Any 
transferee shall be admitted to the Company as a member upon its execution of an instrument 
signifying its agreement to be bound by the terms and conditions of this Agreement.  If the 
Member transfers all of its interest in the Company pursuant to this Section 3.03, such admission 
shall be deemed effective immediately prior to the transfer, and, immediately following such 
admission, the transferor Member shall cease to be a member of the Company.  

 SECTION 3.04. Resignation. The Member may resign from the Company only 
if an additional member shall be admitted to the Company as the Member, upon its execution of 
an instrument signifying its agreement to be bound by the terms and conditions of this 
Agreement; provided that any resignation of the Member and any admission of an additional 
member shall be filed with and approved by the SEC under Section 19 of the Exchange Act and 
the rules promulgated thereunder.  Such admission shall be deemed effective immediately prior 
to the resignation, and, immediately following such admission, the resigning Member shall cease 
to be a member of the Company.  

 SECTION 3.05. Admission of Additional Members.  One (1) or more additional 
members of the Company may be admitted to the Company with the written consent of the 
Member; provided that any admission of an additional member shall be filed with and approved 
by the SEC under Section 19 of the Exchange Act and the rules promulgated thereunder.   
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 SECTION 3.06. Limited Liability.  Except as otherwise expressly provided by 
the Act and notwithstanding anything in herein to the contrary, the debts, obligations and 
liabilities of the Company, whether arising in contract, tort or otherwise, shall be solely the 
debts, obligations and liabilities of the Company, and neither the Member nor any Director shall 
be obligated personally for any such debt, obligation or liability of the Company solely by reason 
of being a member, manager or director of the Company.  

 SECTION 3.07. Other Business.  The Member may engage in or possess an 
interest in other business ventures (unconnected with the Company) of every kind and 
description, independently or with others.  The Company shall not have any rights in or to such 
independent ventures or the income or profits therefrom by virtue of this Agreement. 

ARTICLE IV 
 

CAPITAL; ALLOCATIONS; DISTRIBUTIONS 

 SECTION 4.01. Capital Contributions.  The Member is deemed admitted as the 
Member of the Company upon its execution and delivery of this Agreement.  The Member will 
contribute the amount of United States Dollars to the Company as listed on Schedule A attached 
hereto.   

 SECTION 4.02. Additional Capital Contributions.  The Member is not required 
to make any additional capital contribution to the Company.  However, a Member may make 
additional capital contributions to the Company with the written consent of the Member.  

 SECTION 4.03. Allocation of Profits and Losses.  The net profits or net losses 
of the Company for each fiscal period (and each item of income, gain, loss, deduction, or credit 
for income tax purposes) shall be allocated to the Member.  The percentage interest of the 
Member in the Company is 100%.  

 SECTION 4.04. Distributions.  Distributions shall be made to the Member at 
the times and in the aggregate amounts determined by the Member.  Notwithstanding any 
provision to the contrary contained in this Agreement, the Company shall not make a distribution 
to any Member on account of its interest in the Company if such distribution would violate the 
Act or other applicable law. 

ARTICLE V 
 

DISSOLUTION; LIQUIDATION 

 SECTION 5.01. Dissolution.  (a) The Company shall dissolve, and its affairs 
shall be wound up upon the first to occur of the following: (i) the written consent of the Member, 
(ii) at any time there are no members of the Company unless the Company is continued in a 
manner permitted by the Law, or (iii) the entry of a decree of judicial dissolution under the Act 
or applicable law.  
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(b) The bankruptcy of the Member will not cause the Member to cease to be a 
member of the Company and upon the occurrence of such an event, the business of the Company 
shall continue without dissolution. 

 
(c) In the event of dissolution, the Company shall conduct only such activities 

as are necessary to wind up its affairs (including the sale of the assets of the Company in an 
orderly manner), and the assets of the Company shall be applied in the manner, and in the order 
of priority, set forth under the Act.  

 SECTION 5.02. Liquidation.  Upon a dissolution pursuant to Section 5.01, the 
Company’s business and assets shall be wound up promptly in an orderly manner.  The Board 
shall be the liquidator to wind up the affairs of the Company.  In performing its duties, the Board 
is authorized to sell, exchange or otherwise dispose of the Company’s business and assets in 
accordance with the Act in any reasonable manner that the Board determines to be in the best 
interests of the Members.   

 SECTION 5.03. Cancellation of Certificate of Formation.  Upon completion of 
a liquidation pursuant to Section 5.02 following a dissolution of the Company pursuant to 
Section 5.01, the Member shall execute, acknowledge and cause to be filed a certificate of 
cancellation of the Certificate of Formation of the Company in the office of the Secretary of 
State of the State of New York.  

ARTICLE VI 
 

INDEMNIFICATION AND EXCULPATION 

 SECTION 6.01. Exculpation.  A Director shall not be personally liable to the 
Company or its Members for monetary damages for breach of fiduciary duty as a Director, 
except to the extent such exemption from liability or limitation thereof is not permitted under the 
Act as the same exists or may hereafter be amended.  Any repeal or modification of the 
immediately preceding sentence shall not adversely affect any right or protection of a Director 
existing hereunder with respect to any act or omission occurring prior to such repeal or 
modification. 

 SECTION 6.02. Indemnification.  (a)  Each person who was or is made a party 
or is threatened to be made a party to or is involved in any action, suit, or proceeding, whether 
civil, criminal, administrative or investigative (hereinafter a “proceeding”), by reason of the fact 
that he or she, or a person of whom he or she is the legal representative, is or was (i) a director or 
officer of the Company or (ii) serving at the request of the Company  as a director, officer, 
employee or agent of another corporation or of a partnership, joint venture, trust or other 
enterprise, including service with respect to employee benefit plans, or person, in each case 
whether the basis of such proceeding is alleged action in an official capacity as a Director, 
director, officer, employee or agent or in any other capacity while serving as a Director, director, 
officer, employee or agent, shall be indemnified and held harmless by the Company to the fullest 
extent authorized by the New York Business Corporation Law (the “NYBCL”) as the same exists 
or may hereafter be amended (but, in the case of any such amendment, to the fullest extent 
permitted by law, only to the extent that such amendment permits the Company to provide 
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broader indemnification rights than said law permitted the Company to provide prior to such 
amendment), if the Company were a corporation organized under the NYBCL, against all 
expense, liability and loss (including attorneys’ fees, judgments, fines, amounts paid or to be paid 
in settlement and excise taxes or penalties arising under the Employee Retirement Income 
Security Act of 1974) reasonably incurred or suffered by such person in connection therewith 
and such indemnification shall continue as to a person who has ceased to be a Director, director, 
officer, employee or agent and shall inure to the benefit of his or her heirs, executors and 
administrators; provided, however, that except as provided in Section 6.02(c), the Company shall 
indemnify any such person seeking indemnification in connection with a proceeding (or part 
thereof) initiated by such person only if such proceeding (or part thereof) was authorized by the 
Board.  The right to indemnification conferred in this Section 6.02 shall be a contract right  and 
shall include the right to be paid by the Company the expenses incurred in defending any such 
proceeding in advance of its final disposition; provided, however, that, if the NYBCL requires, 
the payment of such expenses incurred by a director or officer in his or her capacity as a director 
or officer (and not in any other capacity in which service was or is rendered by such person while 
a director or officer, including, without limitation, service to an employee benefit plan) in 
advance of the final disposition of a proceeding shall be made only upon delivery to the 
Company of an undertaking by or on behalf of person director or officer to repay all amounts so 
advanced if it shall ultimately be determined that such director or officer is not entitled to be 
indemnified under this Section 6.02 or otherwise.  The Company may, by action of the Board, 
provide indemnification to employees and agents of the Company with the same scope and effect 
as the foregoing indemnification of directors and officers.  For purposes of this Article VI, the 
term “Company” shall include any predecessor of the Company and any constituent corporation 
(including any constituent of a constituent) absorbed by the Company in a consolidation or 
merger. 

(b) To obtain indemnification under this Section 6.02, a claimant shall submit 
to the Company a written request, including therein or therewith such documentation and 
information as is reasonably available to the claimant and is reasonably necessary to determine 
whether and to what extent the claimant is entitled to indemnification.  Upon written request by a 
claimant for indemnification pursuant to the first sentence of this Section 6.02(b), a 
determination, if required by the NYBCL if the Company were a corporation organized under 
the NYBCL, with respect to the claimant’s entitlement thereto shall be made as follows:  (1) if 
requested by the claimant, by Independent Counsel (as hereinafter defined), or (2) if no request is 
made by the claimant for a determination by Independent Counsel, (i) by the Board by a majority 
of the Disinterested Directors (as hereinafter defined) even though less than a quorum, or (ii) by 
a committee of Disinterested Directors designated by majority vote of the Disinterested 
Directors, even if less than a quorum, or (iii) if there are no Disinterested Directors, or if a 
majority of the Disinterested Directors so directs by Independent Counsel in a written opinion to 
the Board, a copy of which shall be delivered to the claimant, or (iv) if a majority of 
Disinterested Directors so directs, such determination shall be approved by the Member.   In the 
event that the determination of entitlement to indemnification is to be made by Independent 
Counsel at the request of the claimant, the Independent Counsel shall be selected by the Board.  
If it is so determined that the claimant is entitled to indemnification, payment to the claimant 
shall be made within 10 days after such determination. 
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(c) If a claim under Section 6.02(a) is not paid in full by the Company within 
thirty (30) days after a written claim pursuant to Section 6.02(b) has been received by the 
Company, the claimant may at any time thereafter bring suit against the Company to recover the 
unpaid amount of the claim and, if successful in whole or in part, the claimant shall be entitled to 
be paid also the expense of prosecuting such claim.  It shall be a defense to any such action 
(other than an action brought to enforce a claim for expenses incurred in defending any 
proceeding in advance of its final disposition where the required undertaking, if any is required, 
has been tendered to the Company) that the claimant has not met the standard of conduct that 
makes it permissible under the NYBCL as the same exists or may hereafter be amended (but, in 
the case of any such amendment, only to the extent that such amendment permits the Company 
to provide broader indemnification rights than said law permitted the Company to provide prior 
to such amendment) for the Company to indemnify the claimant for the amount claimed if the 
Company were a corporation organized under the NYBCL, but the burden of proving such 
defense shall be on the Company.  Neither the failure of the Company (including the Board, 
Independent Counsel or Member) to have made a determination prior to the commencement of 
such action that indemnification of the claimant is proper in the circumstances because he or she 
or she has met the applicable standard of conduct set forth in the NYBCL, nor an actual 
determination by the Company (including its Board, Independent Counsel or the Member) that 
the claimant has not met such applicable standard of conduct, shall be a defense to the action or 
create a presumption that the claimant has not met the applicable standard of conduct. 

 
(d) If a determination shall have been made pursuant to Section 6.02(b) that 

the claimant is entitled to indemnification, the Company shall be bound by such determination in 
any judicial proceeding commenced pursuant to Section 6.02(c). 
 

(e) The Company shall be precluded from asserting in any judicial proceeding 
commenced pursuant to Section 6.02(c) that the procedures and presumptions of this Section 
6.02 are not valid, binding and enforceable and shall stipulate in such proceeding that the 
Company is bound by all the provisions of this Section 6.02. 

 
(f) The right to indemnification and the payment of expenses incurred in 

defending a proceeding in advance of its final disposition conferred in this Section 6.02 shall not 
be exclusive of any other right which any person may have or hereafter acquire under any 
statute, provision of this Agreement, agreement, vote of the Members or Disinterested Directors 
or otherwise.  No amendment or other modification of this Section 6.02 shall in any way 
diminish or adversely affect the rights of any Director, officer, employee or agent of the 
Company hereunder in respect of any occurrence or matter arising prior to any such repeal or 
modification. 
 

(g) The Company may, to the extent authorized from time to time by the 
Board, grant rights to indemnification, and rights to be paid by the Company the expenses 
incurred in defending any proceeding in advance of its final disposition, to any employee or 
agent of the Company to the fullest extent of the provisions of this Section 6.02 with respect to 
the indemnification and advancement of expenses of Directors and officers of the Company. 
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(h) If any provision or provisions of this Section 6.02 shall be held to be 
invalid, illegal or unenforceable for any reason whatsoever:  (1) the validity, legality and 
enforceability of the remaining provisions of this Section 6.02 (including, without limitation, 
each portion of any subsection of this Section 6.02 containing any such provision held to be 
invalid, illegal or unenforceable, that is not itself held to be invalid, illegal or unenforceable) 
shall not in any way be affected or impaired thereby; and (2) to the fullest extent possible, the 
provisions of this Section 6.02 (including, without limitation, each such portion of any 
subsection of this Section 6.02 containing any such provision held to be invalid, illegal or 
unenforceable) shall be construed so as to give effect to the intent manifested by the provision 
held invalid, illegal or unenforceable. 
 

(i) Any notice, request or other communication required or permitted to be 
given to the Company under this Section 6.02 shall be in writing and either delivered in person 
or sent by telecopy, telex, telegram, overnight mail or courier service, or certified or registered 
mail, postage prepaid, return receipt requested, to the Board and shall be effective only upon 
receipt by the Board. 
 

(j) For purposes of this Article VI: (1) “Disinterested Director” means a 
Director of the Company who is not and was not a party to the matter in respect of which 
indemnification is sought by the claimant; and (2) “Independent Counsel” means a law firm, a 
member of a law firm, or an independent practitioner, that is experienced in matters of 
corporation law and shall include any person who, under the applicable standards of professional 
conduct then prevailing, would not have a conflict of interest in representing either the Company 
or the claimant in an action to determine the claimant’s rights under this Section 6.02. 

 
 SECTION 6.03 Non-Exclusivity of Rights.  The right to indemnification and 
the payment of expenses incurred in defending a proceeding in advance of its final disposition 
conferred in this Section shall not be exclusive of any other right which any person may have or 
hereafter acquire under any statute, provision of this Agreement, agreement, vote of 
Disinterested Directors or otherwise. 

 SECTION 6.04. Insurance.  The Company may maintain insurance, at its 
expense, to protect itself and any Director, officer, employee or agent of the Company or another 
corporation, partnership, joint venture, trust or other enterprise against any expense, liability or 
loss, whether or not the Company would have the power to indemnify such person against such 
expense, liability or loss under the NYBCL if the Company were a corporation organized under 
the NYBCL.   

 SECTION 6.05. Survival.  This Article VI shall survive any termination of this 
Agreement. 

ARTICLE VII 

CONFIDENTIAL INFORMATION 

To the fullest extent permitted by applicable law, all confidential information 
pertaining to the self-regulatory function of the Company (including but not limited to 



 

 

251 of 299

disciplinary matters, trading data, trading practices and audit information) contained in the books 
and records of the Company shall:  (1) not be made available to any Persons (other than as 
provided in the next sentence) other than to those officers, directors, employees and agents of the 
Company that have a reasonable need to know the contents thereof; (2) be retained in confidence 
by the Company and the officers, directors, employees and agents of the Company; and (3) not 
be used for any commercial purposes.  Notwithstanding the foregoing sentence, nothing in this 
Agreement shall be interpreted so as to limit or impede the rights of the SEC to access and 
examine such confidential information pursuant to the federal securities laws and the rules and 
regulations thereunder, or to limit or impede the ability of any officers, directors, employees or 
agents of the Company to disclose such confidential information to the SEC.  The Company’s 
books and records shall be maintained within the United States.  

ARTICLE VIII 
 

MISCELLANEOUS 

 SECTION 7.01. Amendments.  This Agreement may not be modified, altered, 
supplemented or amended except pursuant to a written agreement executed and delivered by the 
Member; provided, however, that the Board may authorize, without further approval of another 
person or group, any amendment to this Agreement to correct any technicality, incorrect 
statement or error apparent on the face hereof in order to further the intent of the parties hereto.   

 SECTION 7.02. Benefits of Agreement.  Except as provided in Article VI, none 
of the provisions of this Agreement shall be for the benefit of or enforceable by any creditor of 
the Company or by any creditor of any of the Members.  Except as provided in Article VI, 
nothing in this Agreement shall be deemed to create any right in any person not a party hereto, 
and this instrument shall not be construed in any respect to be a contract in whole or in part for 
the benefit of any third person.  Without limiting the generality of the foregoing, except as 
provided in Article VI, no person not a party hereto shall have any right to compel performance 
by a manager of its obligations hereunder. 

 SECTION 7.03. Waiver of Notice. Whenever any notice is required to be given 
to any Member or Director under the provisions of the Act or this Agreement, a waiver thereof in 
writing, signed by the person or persons entitled to such notice, whether before or after the time 
stated therein, shall be deemed equivalent to the giving of such notice.  Neither the business to be 
transacted at, nor the purpose of, any meeting of the Members (if any shall be called) or the 
Board or committee thereof need be specified in any waiver of notice of such meeting. 

 SECTION 7.04. Successors and Assigns.  This Agreement shall be binding 
upon and shall inure to the benefit of the parties hereto, their respective estates, heirs, legal 
representatives, successors and permitted assigns, any additional Member admitted in accordance 
with the provisions hereof and any successor to a trustee of a trust that is or becomes a party 
hereto. 

 SECTION 7.05. Severability.  If any one or more of the provisions contained in 
this Agreement shall be invalid, illegal or unenforceable in any respect under any applicable law, 
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the validity, legality and enforceability of the remaining provisions contained herein shall not in 
any way be affected or impaired. 

 SECTION 7.06. Headings.  The Article, Section and other headings contained 
in this Agreement are for reference purposes only and shall not affect the meaning or 
interpretation of this Agreement. 

 SECTION 7.07. Governing Law.  This Agreement shall be governed by and 
construed in accordance with the laws of the State of New York, without regard to its conflicts of 
law principles. 
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Schedule A 
 

MEMBER 
 
 

Name Mailing Address Agreed Value of Capit
Contribution 

Percentage Int

NYSE Group, Inc. 11 Wall Street, 
New York, New York 10005 

$100 100% (100 
interests) 

 


