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2750.
LITIGATION AGAINST INTERMEDIARIES.

Intermediaries functioning under title XVIII agreements with the Secretary of the Department of Health, Education, and Welfare, are rendered harmless for "all judgments, settlements and costs, in favor of . . . an individual or his assignee."  (Article XI of Agreement with Intermediary Pursuant to Section l8l6 of the Social Security Act.)  In the administration of the payment provisions of title XVIII, the Secretary is a real party in interest to any action to challenge an intermediary's title XVIII determination.  Thus, intermediaries are safeguarded against liability under such agreements, whether the defense is made by the intermediaries' own attorneys or by the Federal Government. However, the intermediary is required by the article previously cited to, "reimburse the United States for the amount of any valid judgment or award paid by the United States .  . if the liability underlying the judgement or award was the direct consequence of conduct on the part of the intermediary, determined by judicial proceedings or the agency making the award to be criminal in nature, fraudulent or grossly negligent."

Any suit involving Federal law may be removed from a State court to the appropriate United States District Court if action is taken to make the transfer within the time limits set by a jurisdictional area. Therefore, suits initiated against intermediaries involving Part A or Part B issues require immediate notification of the Medicare Regional Director. Notice should be given within 24 hours, by telephone or wire, after receipt of a summons, writ or other legal process.  The notice should include the name of the court or jurisdiction, the parties named in the suit and whether a Part A and/or Part B claim is involved.  More detailed information concerning the suit should be furnished to the regional office as soon thereafter as possible.

Unless advised to the contrary by the RO, the intermediary should, after making its referral, defer to the RO and withdraw from active participation in the defense of the action since the intermediary could otherwise be working at cross purposes to the Government by intervening independently.  All correspondence received thereafter by the intermediary relative to the processing should be promptly referred to the Medicare Regional Director for appropriate disposition.
Similar action, as set forth above, should be taken concerning notice of litigation arising from a provider reimbursement dispute.  In addition, after intermediary receipt of such notice, no further consultation, negotiation, or communication, either oral or written, should be engaged in with the provider or the provider's representative concerning the issues in dispute or any related matter, except with the advice and consent of
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the RO or the regional attorney.  Moreover, in any reimbursement dispute in which litigation is pending, the intermediary should take no action to amend, modify, reverse, or otherwise change its determination or position, except with the advice and consent of the RO or the regional attorney.

It will sometimes be necessary in situations described above for the intermediary to communicate immediately and directly with the regional attorney's office.  In such a case, the RO must be concurrently informed.  An example of a case where it would be expedient to communicate directly with a regional attorney is one where a claim is filed in a small claims court or other local or State court and a timely Petition of Removal must be filed by the Federal Government.  In such a case, where time is of the essence, the intermediary's counsel should immediately contact the regional attorney by telephone and follow up immediately with a written communication to him.  A copy of the communication should be released concurrently to the RO.

The Secretary should not be involved in an action where the issue does not concern a Medicare claim.  For example, in a situation where the intermediary has satisfied a Medicare Claim and the beneficiary institutes a suit against the intermediary because of dissatisfaction with the disposition of the claim complementing title XVIII benefits by the intermediary, the question of the latter claim is a private matter between the beneficiary and the intermediary.  On the other hand, where the Medicare claim might also be involved in a legal proceeding, the intermediary should always immediately advise the RO to obtain Health Insurance Financing Administration consultation for appropriate actions.

An initial determination by an intermediary as to the amount of benefits payable under Part A is subject to a hearing if the amount of controversy is $l00 or more and the determination made at the hearing is subject to judicial review if the amount in controversy is at least $l,000.

275l.
SUBPOENAS

275l.l 
Subpoena of Intermediary.--Section ll06 of the Social Security Act and the regulations of the Secretary restrict disclosure of information obtained by the intermediary in carrying out its title XVIII functions.  (See Part 3, §§ 3760ff.)

When the intermediary is served with a subpoena in connection with its title XVIII responsibilities, the RO should be promptly notified to safeguard against the unauthorized disclosure of information. This procedure will be followed whether the subpoena is for the production of records or for the personal appearance of an intermediary representative. All per-
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tinent documents, i.e., subpoenas and other correspondence and materials related to the subpoena action, should be sent to the RO for forwarding to the regional attorney for appropriate action.

However, if an intermediary is served a summons by the U.S. Internal Revenue Service to produce and disclose any file, record, report or other paper, or information in connection with the title XVIII program and Federal tax laws, the summons should be honored. Immediate RO assistance should be requested if the intermediary encounters any problem in complying with the IRS request (e.g., machine capability, cost).

275l.2 
HCFA Subpoenas.--When efforts to obtain evidence on a cooperative basis are unsuccessful, intermediaries should contact the RO regarding the possibility of use of the RO subpoena power.  Regional offices can obtain subpoenas requiring the attendance and testimony of witnesses and the production of any evidence that relates to an investigation.

The following illustrate problem areas when use of the subpoena may be desirable:

a.
When providers, especially those no longer participating in the Medicare program, refuse to submit records upon which to base a proper cost settlement.

b.
When suppliers have documentary evidence of their dealings with providers, but hesitate to release such information because of business or personal relationships or fear of being sued for disclosing confidential information.

c.
When efforts are being made to determine or recoup overpayments to provider-based and supervisory physicians, and access to hospital, medical, or group billing records has been denied.

d.
When physicians or providers are uncooperative in providing the necessary medical evidence to base reconsideration decisions.

e.
To identify sources of mailing lists where alleged breaches of confidentiality are being investigated.

f.
Where the hearing officer or the chairman of a panel of hearing officers appointed by an intermediary to conduct a provider reimbursement hearing as provided by § 405.490ff.  of Regulations No. 5 recommends that a subpoena be issued for evidence or the attendance and testimony of witnesses.
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The recommendation to the RO for a subpoena must include the pertinent facts and the reasons for recommending the subpoena.  The following information must be included.

.
Identification of the person or institution being investigated and nature of the investigation.

.
Description of document, record, or other evidence to be subpoenaed and its relevance to the investigation.

.
Identification of custodian to receive the subpoena and the relationship of custodian to the party being investigated.

.
Description of steps taken to persuade custodian to release evidence voluntarily and reasons why efforts have failed.

.
State that there is no other evidence of sufficient probative value available.

.
Statement of any potentially adverse impact the subpoena would create.

.
Statement of any implication of criminal violation which might lead to prosecution of the party being investigated, the custodian of the evidence or any other individuals or companies involved in the investigation.

2752.
INTERMEDIARY RESPONSIBILITY IN EFFECTUATING COURT DECISIONS

Any court decision adverse to the Secretary will not be effectuated by the intermediary until it is notified by the RO how the decision should be effectuated.

The RO notification to the intermediary will be based on information received from the Medicare Bureau central office and will contain information and instructions on:  (l) whether the decision will be appealed, (2) if it should be implemented, (3) how it should be implemented, and (4) the effect of the decision on the provider's subsequent cost reports.
2753.
FEDERAL TAX LEVIES AGAINST TITLE XVIII PROGRAM PAYMENTS

Part B payment due to beneficiaries and physicians and other suppliers of service is subject to attachment under a tax levy served by the U.S.
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Internal Revenue Service.  An IRS levy served on an intermediary pursuant to the provisions of the Internal Revenue Code constitutes a seizure of title XVIII Monies due the delinquent taxpayer identified in the Notice of Levy (Form 668-A).  Any amounts due the beneficiary, physician, or supplier at the time the tax levy is served are subject to the levy to the extent of the tax delinquency asserted in the levy.  The Federal tax levy does not, however, have any prospective effect; that is, the Feeder tax levy is to be attached only against amounts determined to be due a beneficiary or other part on the basis of billings submitted as of the date the Federal tax levy is served.  The Internal Revue Service will send the notice of levy directly to the intermediary involved which, in turn, will send a copy of the notice to the RO with a statement as to the disposition of the levy.

A levy against amounts which may be due a provider of services is to be satisfied to the extent that amounts are actually owing the provider.  It is possible for a provider to be completely current in its reimbursement for services rendered.  Whether or not a provider has an accelerated payment on account or a current financing payment outstanding, intermediaries should review the provider's past program experience as well as its current costs to ascertain to the highest degree possible that the provider will not be owing monies to the program at time of cost settlement due to an excessive interim rate of payment.  (In all cases where the intermediary determines an overpayment to a provider may exist, the intermediary should offset all current claims from and all monies due to the provider against the current financing payment, the accelerated payment on account, or the excess interim payments in that order.)  The intermediary should make the reviews indicated to determine whether or not the tax levy should be offset against amounts held by the intermediary on behalf of the provider.

The federal tax levy attaches not only against any title XVIII funds owning and due the tax delinquent, but also against any payments owning and due under the intermediary's own insurance program.  Where there are amounts due and owning under title XVIII and under such other insurance program, the intermediary is to satisfy the tax liability to the extent possible, from such other funds before looking to title XVIII Payments to comply with the levy notice.

Benefit checks to beneficiaries physicians, providers and other parties, under the above procedures, will be drawn in the regular manner and will be endorsed on the back of the check over to IRS by the intermediary as follows:  "Not negotiable by payee.  For deposit by District Director of intermediary should notify the tax payer of the "Notice of Levy" and that his title XVIII Payment has been withheld and delivered to IRS In accordance with section 632l of the Internal Revenue Code of l954.

Any payments made to the Internal Revenue Service for a tax levy against title XVIII funds owing to a beneficiary, provider, physician, or other party will not affect monthly financial reporting.  Therefore, the total reimbursement amount (including the amount of the levy) will be reported on the monthly Intermediary Financial Report ( Form HCFA-l522).  (See Part l, §§ l4l4ff.)

Rev. 225
2-755

2755
LEGAL PROCESSES
9-80

2755.
ATTACHMENTS AND GARNISHMENTS

A.
General.--In the past, Medicare benefits have not been subject to levy, attachment, garnishment, or other legal process, except Federal tax levy served by the Internal Revenue Service. (See § 2753.)

This situation has been changed by section 2 of P.L. 95-l42 (the Medicare-Medicaid Anti-Fraud and Abuse Amendments) which provides that, effective for services and care provided after October 25, l977, the Medicare program shall honor an assignment established by, or under order, of, a court of competent jurisdiction.  (This includes benefits which the provider is entitled to receive as the reassignee of the physician who performed the services.  See § 3604.l.)  When properly served with an order meeting these conditions, the intermediary will make payment in accordance with the order and advise the provider or the beneficiary, whichever's benefits have been assigned, of the action being taken.  This means that the Medicare program (through its carriers and intermediaries) must pay Medicare benefits otherwise due a beneficiary or provider to another person or organization if a court possessing jurisdiction over the parties and subject matter before it issues an order assigning or reassigning or validating the assignment or reassignment of those benefits to that other person or organization and certain administrative conditions specified in subsection B below are met.

Note that a court-ordered assignment of benefits affects only the benefits that would otherwise be payable to the person or organization against who it is obtained.  Thus, a court-ordered assignment of the benefits due a beneficiary applies only to the benefits otherwise payable directly to the beneficiary and does not apply to the benefits payable to a provider or physician or other supplier on his behalf.  Similarly, a court-ordered assignment of benefits due a physician applies only to the benefits payable to the physician and does not apply to benefits which the provider is entitled to receive as the reassignee of the physician.

See Part A Intermediary Manual, Part 3, §§3488ff for limitations on assignments not based on court orders.

B.
Conditions for Effectuation of Court-Ordered Assignments
l.
General Conditions.--An assignment established by, or pursuant to the order of, a court of competent jurisdiction will be effective against the Medicare program only when:


a.
A certified copy of the order, and of any related separate assignment executed pursuant to the order, is filed with the intermediary that has jurisdiction of the claim (or with HCFA, in the case of direct dealing providers); and

b.
The assignment either:

(l)
applies to all Medicare benefits payable to a particular beneficiary or provider for a specified or indefinite period; or
2-756
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(2) applies to a specified amount of benefits payable by a particular intermediary to a particular beneficiary or provider.

The requirement in (b)(1) is met if the order applies to all monies payable to the beneficiary or provider for a specified or indefinite period by a class of payers that clearly includes Medicare; e.g., all persons and organizations owing monies to a provider.

The certified copy of the court order (and any related assignment instrument that was part of the court proceedings) is prepared by the clerk of the court.  The certified copy of any assignment instrument that was executed pursuant to or validated by a court order by which was not itself part of the court proceedings is prepared by an appropriate member of the staff of the party which is to receive the payment under the order or by that party's attorney.

2.
Liability of the Parties.--When Medicare payment is made under an assignment established by, or pursuant to an order of court, the party to whom payment is made and the party who would have been entitled to receive the payment had the court order not been issued incur joint and several liability for any overpayment that may result.

3.
Authority to Reduce Interim Payments.--Notwithstanding the terms of a court-ordered assignment, you have full authority to reduce interim payments if the provider or court-ordered assignee is in imminent danger of insolvency or bankruptcy. (See 42 CFR 413.64(i).)

C.
Action When Court-Ordered Assignment Does Not Appear to Meet the Conditions for payment.--If the court order has been served on the wrong intermediary or does not appear to meet the requirements for payment in subsection B, notify the RO immediately in accordance with §2750.

D.
Effect of Death.--If the beneficiary whose benefits (e.g., for services in a nonparticipating hospital) have been assigned by or pursuant to court order dies, the emergency intermediary consults the RO as to whether the assignment remains in effect.

E.
Recordkeeping and Reporting.--Any payment made to a court-ordered assignee from title XVIII funds due a beneficiary or provider does not affect monthly financial reporting.  Therefore, report the total reimbursement amount (including the amount of the levy) on the monthly Intermediary Financial Report (Form HCFA-1522).  (See Part 1, §§1414ff.)  Keep a record of any payments made under the court-ordered assignment.  The record should specify the beneficiary or provider whose benefits are assigned and the court-ordered assignee and the date and amount of each payment.  Maintain a file of any court-ordered assignments served upon you, along with any related correspondence.

Bring any problems which arise in carrying out court orders to the attention of the RO.

Rev. 360
2-756.1

2758
LEGAL PROCESSES
05-88 

2758.  INHERITANCE TAX--IMMUNITY OF MEDICARE BENEFITS

Payments by you pursuant to §1870(e) of the act in settlement of claims for unpaid title XVIII benefits owed to deceased individuals who received and paid for reimbursable medical care or services prior to death may raise the question of intermediary responsibility under State inheritance tax law.

Section 1870(e) provides that settlement of amounts due shall be by paying designated payees according to a specified order of preference.  Payment made in accordance with the provisions of §1870(e) discharges fully your obligation under Federal law with respect to settling of health insurance claims on behalf of decedents.  Insofar as State law purports to require you to withhold and divert title XVIII benefits from the Federally-intended recipient, it is not enforceable by the State upon you.  (See Part 3, §§3715ff.)

You act as an administrative arm of the Secretary and conduit of Federal funds.  (For discussion, see Allen vs. Allen, C.A. No. 8-244-C-2, S.D. Iowa 1968; and Kuenstler vs. Occidental Life, C.A. No. 68-1357-AAH, C.D. Cal 1969.)  You can discharge your obligation under Federal law only by disbursing the title XVIII benefit in full to the recipient as designated in title XVIII.  No State possesses legal authority to require you to alter or deviate from the payment procedures prescribed by law.

2760.  PROVIDERS INVOLVED IN BANKRUPTCY PROCEEDINGS

Where you learn that a provider of services is involved in bankruptcy proceedings take immediate action to safeguard the Government's interests.  There is a time limit for filing certain claims and, if the time limit runs against a particular creditor, the creditor is generally barred from perfecting a claim.  Therefore, you must act quickly to safeguard the Government's interest when a Medicare provider files for bankruptcy.  Rule 3002(c) of the Bankruptcy Act states that a claim must be filed within 90 days after the section 341 creditor's meeting.  If HCFA does not file a timely proof of claim, the Government may be barred from the recoupment of program overpayments.  Effective October 1, 1979, the U.S. Government does not have priority claim rights to bankruptcy proceedings and thus takes the same position as any other general unsecured creditor.  In order to establish the existence of the bankruptcy proceedings and the amount of funds involved, forward the following documentation to the RO.

o
Provider's name, address, and number.

o
Official notice of bankruptcy.

o
Identification of uncollected overpayments for each cost report period.

o
Payments to provider in support of identified amounts above.
The total amount paid on an interim basis and the period ("________ to ________") that relates to it.  Breakdown the total payment to show separately: provider interim payments, accelerated payments and lump-sum interim payment.

Include a copy of the audited cost report and other pertinent data to substantiate the calculation of any overpayments not recouped at the time of notice.

2.756.2
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A listing of, and copies of, all title XVIII checks drawn payable to the provider in support of the payment made for the accounting period(s) unsettled at the time of the notice.

o
The estimated or actual amount of any payments due the provider, and

o
Any other documents received concerning the pending bankruptcy proceedings.

The RO prepares the material in legal form and, depending upon the amount of money involved, sends it to the U.S. Attorney or the Department of Justice.

The necessity for prompt action cannot be overemphasized.  If you foresee any delay in obtaining all of the required documentation, forward the notice of bankruptcy and an estimate of the amount of the overpayment immediately to the RO so that a preliminary proof of claim may be prepared.

It is essential that the U.S.  Attorney or the Department of Justice be kept fully aware of all the facts in a case and informed of any developments which arise subsequent to the filing of the proof of claim.  Therefore, report immediately to the RO any change of any of the information in the proof of claim or other developments regarding the bankruptcy action for transmittal to the U.S. Attorney or the Justice Department.  Once a case has been referred, do not take any action with regard to the provider without the prior approval of the U.S. Attorney transmitted through the RO.

2760.1 
Chain Provider Bankruptcy.--A chain affiliate is any freestanding health care facility that is either owned, controlled or operated under lease or contract by an organization consisting of two or more freestanding health care facilities organized within or across State lines which is under the ownership, or through any other device, control and direction of a common party.  Chain affiliates include such facilities whether they are public, private, charitable or proprietary.  They also include subsidiary organizations and holding corporations.  Provider-based facilities, such as hospital-based HHAs, are not chain affiliates.

Where you learn that a chain provider is involved in a potential/actual bankruptcy situation, take the following actions in addition to those described in §2760 to safeguard the Government's interests.

A.
General Requirements.--Notify the RO immediately.  The home office intermediary identifies the providers in the chain (see Exhibit 1 for format) and submits a completed Exhibit 1 to the RO within 48 hours of the bankruptcy notification.  Send a copy to:

Health Care Financing Administration, DOP

Chief, Provider Debt Management Branch

1-B-2 Meadows East Bldg.

6325 Security Blvd.

Baltimore, MD  21207
Rev. 360
2-757

2760.1 (Cont.)
LEGAL PROCESSES
05-88 

Multiregional intermediaries should act on the advice of one RO.  For example, Mutual of Omaha acts on the Kansas City RO's advice.

B.
Cost Report Settlement Data.--Each servicing intermediary prepares a schedule (see Exhibit 2 for format) showing cost report settlement data for the most recent 3 fiscal years.  Show uncollected interim rate adjustments (Type J overpayments).  Send the completed exhibit to the RO and the Division of Overpayment Prevention (see subsection A) within 5 days of the bankruptcy notification.

C.
Program Safeguard Actions.--Take the following program safeguard actions when a potential/actual bankruptcy situation is identified:

o
Remove provider(s) from PIP if appropriate (42 CFR, section 413.64(h)(4)). Examine the appropriateness of PIP reimbursement in light of any possible risks to the Trust Fund.  The filing of a bankruptcy petition, however, does not necessarily mandate removal from PIP.  Make your determination bases on all available information.

o
Adjust payments to the provider to ensure that no overpayment is made (42 CFR, section 413.64(i)).

o
Take prompt action to recoup determined overpayments.  Consult the RO before applying cost report underpayments against overpayments within the chain.

o
Expedite cost report desk reviews and audit settlements, give priority to providers with potential overpayments.

o
Forward available documentation to the RO. (See §2760.)

o
Update the report described in §2760.1(B) every 2 weeks for the first 8 weeks, and then every 6 months until the RO advises you that it is no longer required.  It is due in the RO 2 working days after the report period ends.  Send a copy to the Division of Overpayment Prevention via overnight mail.
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EXHIBIT 1


CHAIN PROVIDER POTENTIAL/ACTUAL BANKRUPTCY SITUATION

CHAIN NAME:                                                                                              

CHAIN I.D. NUMBER:                                                 HOME OFFICE INTERMEDIARY                                  

PROVIDER

INTERMEDIARY
INTERMEDIARY
PROVIDER MEMBER OF CHAIN

PROVIDER NAME
 NUMBER 
F Y E
    NAME    
   NUMBER   
 1984   1985  1986  1987                 
   0        0        X       X

FOOTNOTES:

X = INDICATES PROVIDER WAS IN CHAIN IN THAT FISCAL YEAR

0 = INDICATES PROVIDER WAS NOT IN CHAIN IN THAT FISCAL YEAR

PREPARED BY:                                                  
DATE PREPARED:                                             
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EXHIBIT 2 


BANKRUPTCY STATUS REPORT


AS OF _________________

CHAIN NAME:
                                                                                                                                                                                                                                                                                                                                                
CHAIN I.D. NUMBER:
                                                                                                                                                                                                                                                                                                                                                  
Provider Name
Provider

Number
F. Y. E
Cost

Report

Due

Date
Cost

Report

Received

Date
Interim Payments

Cost Report

Not Received
As Filed

Over/Under

Payment
Tentative

Settlement

Date
Tentative

Settlement

Over/Under

Payment
Desk

Review

Complete

Date
Field

Audit

Start

Date
Field

Audit

Complete

Date
Field

Audit

Exit

Date
NPR

Date
NPR

Amount
Net

Amount

Due

FOOTNOTES:

BRACKETED AMOUNTS ($     ) INDICATE UNDERPAYMENT DUE PROVIDER

SERVICING INTERMEDIARY:                                                                                   
PREPARED BY:                                                                                                            
DATE PREPARED:                                                                                                       
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2762.
RETENTION OF DOCUMENTS AND RECORDS AS EVIDENCE IN LITIGATION

2762.1 
Litigation Case File.--Create a litigation case file containing all documents and records of the case whenever there is a potential for litigation or litigation is in process. When you learn a case is being litigated, notify the RO.  (See §2750.)  (A litigation case file is not required where the total overpayment amount is less than $600.)

Create a potential litigation file when:

o
Six months have passed since a debtor was sent a demand for payment, no payment was received, and no hearing has been requested.  (A debtor can be a beneficiary, physician, provider, or supplier who has been overpaid.)

o
Six months have passed since a debtor was informed of the hearing results and the debtor continues to resist payment of the debt, or

o
At any point where notice is given by the debtor that he will bring the case to litigation.

o
Maintain litigation case files on your premises.  Do not send them to the FARC. Care will be taken to preserve all files, records, and exhibits on claims referred or to be referred to the DJ for litigation.

2762.2 
Case File Documents.--Include, but do not limit to, provider's cost reports, adjusted cost reports, audit adjustment reports, auditor's workpapers, Part A billing records where overutilization is an issue, cancelled checks, pertinent correspondence, notice and demand for payments, claims forms, hearings and reconsideration records (including Part B fair hearing case files), patient day statistics, documents relating to provider certifications, and PSOR reports.  If there is any question as to what records are needed, contact your RO.
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