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2152
HOME OFFICE EQUITY CAPITAL

2l52.l
 Computation.--Where a chain provider received services from the home office and the program recognizes the costs of such services for reimbursement purposes (see § 2l50.l), the provider must include in its equity capital computation its proportionate share of the equity capital of the home office which is related to patient care as defined in § l202.l.  In the determination of home office equity capital, assets and liabilities not related to patient care activities are excluded in the computation.

The equity capital of the home office is computed generally in the same manner as for providers (see chapter l2).  That is, a calculation is made at the end of the home office's accounting period to analyze the equity capital and changes therein during the period and to determine the amounts of home office equity capital at the end of each month in the period.  However where a negative amount is shown in the home office equity capital balance for any month, the actual negative amount of equity capital is included for that month in the provider's cost reports to determine the provider's average equity capital.

2l52.2
 Exclusions.--

A.
Loans and Other Intercompany Transfers.--Loans to (or from) the home office or other components of the chain from (or to) the provider cannot be considered as assets or liabilities in computing the equity capital of the home office or of the provider where interest payments are not allowable (see § l2l0).  In addition, amounts due to (or from) the home office or other component in the chain from (or to) the provider as a result of transfers of assets between the components of the chain or as a result of other intercompany transactions are not includable in computing the equity capital of the home office or of the provider.

B.
Assets Leased from Home Office.--Where assets are leased by the provider from the home office (or other related organization) and the owner's equity in the leased assets is included in the equity capital of the provider under §l2l2, the owner's equity in the asset may not be included in the equity capital of the home office.  The equity in the leased asset must be computed and included in the provider's equity capital in the same manner that home office equity capital is included; that is, on a month-by-month basis with negative amounts, if any, carried over to the provider from the home office.  (See § 2l52.l.)

C.
Investment in Capital Stock of Provider.--The home office's investment in the capital stock of the provider or of any other component in the chain and loans made to finance the purchase of such investments are not includable in the equity capital of the home office.
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2l52.3
 Allocation of Home Office Equity Capital.--After the home office equity capital is determined in accordance with §§ 2l52.l and 2l52.2, the home office equity capital must be allocated to the providers and other components in the chain (including nonhealth care areas) which receive services from the home office.  Any assets and liabilities on the financial records of the home office, and includable in equity capital of the home office, which are directly attributable of a particular provider or other entity in the chain, must be allocated directly to the particular provider or other entity in the chain and included in that entity's equity capital.  For example, where the equity in the equipment must be directly allocated to that provider.  In the same manner, if the home office borrowed funds to finance the purchase of the equipment, the liability must also be allocated directly to the provider and included in the provider's equity capital computation.

Where borrowed and internally generated funds are transmitted by the home office to the providers or other entities in the chain and the funds have become so commingled as to preclude separate identification, the liability for the borrowed funds is allocated to the providers and other entities in the chain in the proportion that the funds received by that provider or other entities bear to total funds disbursed.

The equity in those assets and liabilities which are directly allocable to a particular provider must be included in the computation of the average equity capital of the provider on a monthly basis./  The effect of this would be the same as if the provider itself owned the assets and owned the liabilities.  Home offices can simplify the computation of home office equity capital and the allocation of equity capital to the chain components in the cost finding process by transferring the assets and liabilities which are directly allocable to the components through the intercompany accounts.  The transfers should be made at the time the assets and/or liabilities become directly allocable.

The remaining home office equity capital, or "pooled" equity capital, related to patient care and computed under § 2l52 must be allocated to each provider and other entity in the chain.  The basis used for the allocation of pooled equity capital is the ratio that the portion of home office costs allocated to each provider or other entity bears to total home office costs.  Home office costs which are directly allocable to a provider or other component in the chain (see § 2l50.3B) should be excluded from the allocation base used to allocate "pooled" equity.  The ratio developed for the allocation of home office equity capital must be applied to the amount of equity capital computed at the end of each month in the computation of average equity capital of the home office.  In effect the home office equity capital is considered as a group of net assets used to provide services to the providers and other entities in the chain.
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The costs of these services allocated to the providers are considered to be a measure of the degree to which the related equity capital is used for the benefit of the providers. Each provider must include its
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allocated share of the pooled equity capital of the home office at the end of each month in the computation of its total equity capital for each respective month to determine its combined average equity capital upon which the return on equity capital is based.



2l53.
REPORTING OF HOME OFFICE COSTS AND EQUITY CAPITAL

Each intermediary servicing a provider in a chain must be furnished with a detailed home office costs statement as a basis for reimbursing the provider for home office costs and equity capital.  The home office cost statement must be prepared as of the end of the home office accounting year, setting forth home office costs and equity capital for the accounting year then ended.  Only one copy of the cost statement is required for each intermediary regardless of the number of providers in the chain the intermediary is servicing.  The home office cost statement may be obtaining either from the chain provider or from the chain home office.

The home office cost statement constitutes the documentary support required of the provider to be reimbursed for home office costs and equity capital in the provider's cost report.  The financial records of the home office, in turn, are the necessary support for the data in the home office cost statement.  Preparation of, and furnishing, the home office cost statement then is a home office responsibility.  If a provider or the home office does not furnish a home office cost statement to the intermediary, the intermediary will not have adequate data to support payments for home office costs and equity capital and must delete home office costs and equity capital allocations from reimbursement.  Corresponding changes would be made to interim rates of reimbursement affected by the deletion of home office costs.


Since the intermediary must have an acceptable home office cost statement before it can reimburse the provider for home office costs and equity capital, the cost statement should be furnished to the intermediary within 90 days after the close of the home office accounting year.  Timely furnishing of the home office cost statement will facilitate the intermediary's settlement of the provider's cost report and reimbursement for the home office costs and equity capital.

To be acceptable, the home office cost statement must be prepared in a format which contains detailed schedules of the determination of home office costs and equity capital and their allocation.


A.
Home Office Costs.--The determination of allowable costs of the home office should begin with the total costs of the home office, by cost centers, as shown by the home office general ledger trial balance; should show the reductions for those costs which are not allowable; and should then show the adjusted trial balance of total allowable costs. The reductions for unallowable costs should be identified and explained on a supporting schedule.
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A schedule (or schedules) for the allocation of the allowable costs to all of the entities serviced by the home office must be included showing each related entity in the chain and the amount of home office costs allocated to each related entity, based on the procedures set forth in section 2l50.  Where services are provided by the home office to nonrelated entities, such as to hospitals serviced under management contracts, the allocations of costs for these entities may be consolidated on the cost statement.  However, detailed working papers should be maintained by the home office to support the allocations of costs consolidated on the statement.  The costs allocated to each provider would then be included in the provider's cost report for reimbursement by the Medicare program.


B.
Home Office Equity Capital.--The determination of home office equity capital should be made on a schedule similar to Supplemental Worksheet F, Part I, Form SSA-2552G, Return on Equity Capital of Proprietary Providers.  The equity capital is determined based on the assets, liabilities, and capital account balances as set forth in the home office's balance sheet as of the end of its accounting year.  Those assets and liabilities which are not includabel should be deleted to arrive at an adjusted balance sheet for equity capital purposes under Medicare.  The adjustments made to delete assets and liabilities not includable in equity capital should be identified and explained on an attached schedule.  An adjusted balance sheet for the determination of equity capital for Medicare purposes must be made for both the beginning and end of the first year in the program, and at the end of each accounting year, thereafter.


A schedule similar to Supplemental Worksheet F, Part II, FormSSA-2252G, must be prepared to calculate the monthly balance of the home office equity capital, in accordance with section 2l52.  The monthly balances of equity capital must the be allocated to the providers and other entities in the chain.  The amounts of home office equity capital allocated to each provider for each month in the accounting period must be combined with the provider's own equity capital for the corresponding month in its own calculation. Where negative amounts of home office equity capital have been computed, the actual negative amounts of home office equity capital have been computed, the actual negative amounts are brought forward to the provider's cost report for inclusion in its computation.


C.
Bases for Allocations.--a statement must be included explaining the various home office allowable costs.  Where the home office has departmentalized its home office costs by functions, i.e., accounting, personnel, purchasing, etc., and allocates such costs on an appropriate unit basis, the home office cost statement should contain a full explanation of the unit basis used in each case.  Also, where specific items of home office assets and liabilities are allocated directly to a particular provider or other entity, the statement should contain an
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explanation for, and the basis of, such direct allocation.  The intermediary responsible for the home office audit will determine the appropriateness of the method of allocation used, in addition to the appropriateness of the bases of allocation used.

However, where "pooled" home office costs and equity capital are concerned, the bases for allocating such amounts are limited to specific ratios.  (See §§ 2150.3D and 2152.3.)

Where the chain provider has a cost reporting period ending date extending beyond the ending date of the home office's accounting year, the home office costs and equity capital included in the provider's cost report for a portion of the reporting period will not be supported by a cost statement.  In such cases, the intermediary may reimburse the provider tentatively for amounts of home office costs and return on equity capital projected at a rate not in excess of the previous year's home offices costs and return on equity capital as set forth in the related home office cost statement.  When the current year's home office cost statement is submitted, the projected amount will be adjusted to the actual amounts which should be included.

2154.
PLANNING COSTS

2154.1
General.--When a provider plans for any physical plant construction or plans to purchase an existing facility or land to expand, rebuild, or relocate its present facility, it generally incurs planning costs.  The planning costs may include feasibility studies, engineering studies, architect fees, finder's fees, etc., and usually involve the provider's staff and/or the use of outside consultants.  The planning may either be initiated by a provider or required by an area planning agency.
Planning costs generally become part of the historical cost of a completed facility.  (See §2l54.3 for specifics.)  However, where a provider abandons its plans, the abandoned planning costs are allowable where the provider had planned to expand its present facility by adding new wings, departments, or buildings, which would have been included under its present certification, and such costs were reasonable.

On the other hand, where a provider plans to open a new facility which would be separately certified under the program, while continuing to perform services at the present location, it would not be expanding its facility, but would be investing in a capital asset which would not be related to patient care until the new facility was certified. Consequently, the costs of any abandoned plans would not be allowable under the program. This policy is effective for all cost reporting periods beginning on or after June l, l976.
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2154.2
 Definitions.--

A.
Expand.--To increase the size of a provider's facility. This includes the purchase or construction of wings, departments, and/or buildings that will be included in a provider's existing certification.

B.
Rebuild.--To make extensive improvements; to restore to a previous state; to make extensive changes, to remodel; to tear down an existing provider's facility and build a new facility in the immediate proximity of the old facility.

C.
Relocate.--To move an existing provider to a new location and close the old provider.

2154.3
 Planning Costs Where Facility is Completed.--These costs are recognized under Medicare when:

A.
They are reasonable and prudent as defined in § 2l03,

B.
They become part of the historical cost of the completed facility, and

C.
The facility is certified to participate in the Medicare Program.

Any planning costs incurred to purchase land become part of the historical cost of the land and are not included in the historical cost of the depreciable assets of the completed facility.  If a provider incurs planning costs for both land and a facility, and such costs cannot be specifically identified with either the land or facility, the provider must allocate the planning costs between the land and the facility based on the cost of each to the total cost.

2154.4
 Planning Costs Where Plans Are Abandoned.--

A.
Allowable.--If a provider abandons its plans to construct or purchase a facility, the cost of such plans is allowable if the planning was for the purpose of expanding, rebuilding, or relocating the operations of the certified facility. (See § 2l55 for abandoned construction in-progress.)  Plans are deemed abandoned when there is no remaining discernible benefit to a provider.  If a facility is completed, all feasibility studies and preliminary plans related to the building project have a discernible benefit to a provider since they are used as part of the decision-making process on whether to build the facility.  Thus, such plans, even if they are not directly used in the building of the facility, are not considered abandoned.  The costs of such plans should be included in the historical cost of the facility when it is completed.  (Effective for all cost reports open on or after June 1, 1978.)
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Providers have the option of including the cost of the abandoned plans in allowable cost either in the year of abandonment or by amortizing them over a 3-year period.  In addition, if a provider received a restricted gift, grant, etc. for construction on purchase of a facility, both the principal and income from such gift, grant, etc. must be offset against the allowable cost of abandoned plans.  (See & l2l8.ll for treatment of return on equity capital.)

B.
Nonallowable.--Costs of abandoned plans are not allowed when:

l.
A provider plans to continue to operate its present facility and plans to construction or purchase a new facility which will be separately certified under the program.  For example, if a participating hospital plans to construct or purchase a skilled nursing facility and abandons such plans, such costs are not allowable; or

2.
Such costs are for the purchase of land to be used either for facilities or parking lots.

2l55.
ABANDONMENT OF CONSTRUCTION-IN-PROGRESS

Where a provider begins construction of a new facility to expand, rebuild, or relocate its present certified facility and then later abandons the partially completed asset, the cost of this abandoned asset, excluding planning costs described in §§ l2l54ff, is an investment loss and is not allowable under the Medicare program.  If a provider abandons a partially constructed asset which would have become a newly certified facility, the loss, including abandoned planning costs, is not allowable.
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2l56.
ALLOWABLE COSTS OF GOVERNMENTAL SUPPORT SERVICES TO STATE AND LOCAL GOVERNMENTAL PROVIDERS


Agencies and departments of State and local governments often furnish  providers operated by such government with facilities and services necessary to the operation of those providers.  These facilities and services included such items as motor pool, legal counsel, procurement personnel administration, data processing payroll, maintenance and operation of plant, accounting, budgeting, auditing, and mail and messenger services.  The costs of such facilities and services are includable in the allowable costs of the provider to the extent they are (l) reasonable, (2) related to patient care, (3) allowable under Medicare regulations, and (4) allocated on an acceptable basis.


Allowable services may also include an allocable share of supportive and supervisory time directly present in furnishing the service to the provider.  They should not include supervision of a general nature such as that of a department head or staff assistants not directly involved in specific operations.


Any grants, Federal or private or gifts received by State and local government for operating expenses must be offset against allowable costs.


2l56.l
 Unallowable Central Service Costs.--The following expenses are unallowable:  (l) general administrative costs of State and local governments-such as the general expenses of State and local governments in carrying out the coordinating, fiscal and administrative functions of government, and public services such as fire, police, sanitation, tax administration and collection, and water, (2) chief executive officer's expenses-the salaries and expenses of the office of the Governor of a State or the chief executive of a political subdivision, (3) legislative expenses--salaries and other expenses of the State legislature or similar local governmental lawmaking bodies such as county supervisors, city council, etc., and (4) tax anticipation warrants and property tax functions.


2l56.2
 Allocation Bases.--Costs allocated to a provider from a servicing governmental unit must fairly represent benefits received by the provider.  Therefore, for the following types of services, the following allocation bases are recommended:


TYPE OF SERVICE


BASIS FOR ALLOCATION

Accounting



Time spend on number of 






transactions processed


Auditing



Direct audit hours
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Budgeting
Direct hours of identifiable services of 



employees of central budget


Data Processing
Machine hours


Disbursing Service
Machine hours


Employee Retirement System
Dollar contributions to fund or

  Administration
number of employees contributing

Fidelity Bonding Program
Employees subject to bond


Health Services
Number of employees


Legal Services
Direct hours


Local Telephone
Number of telephone instruments


Mail and Messenger Service
Number of documents handled or

employees serviced


Motor Pool Costs (including
Miles driven or days used

automotive management)

Office Machine and Equipment
Direct hours

Repairs


Office Space Use and Related
Square foot of occupied space

Costs (i.e., janitorial

service, etc.)


Payroll Service
Number of employees

Personnel Administration
Number of employees or salaries

and wages


Printing and Reproduction
Number of hours, job basis,

printed pages, etc.


Procurement Services
Total dollar volume or number of

transactions processed


If a provider cannot use the above recommended bases, it may use alternative bases after obtaining the approval of the intermediary.  Costs of allowable services other than those listed maybe allocated to providers on any reasonable allocation bases subject to prior intermediary approval.


2l56.3
 Reporting Requirements.--Providers must attach a supporting schedule to their cost reports listing the type of service, amount, allocation base, and the cost center to which the government overhead cost is allocated.
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2l60.
LOSSES ARISING FROM OTHER THAN SALE OF ASSETS

A.
General.--A provider participating in the Medicare program is expected to follow sound and prudent management practices, including the maintenance of an adequate insurance program to protect itself against likely losses, particularly losses so great that the provider's financial stability would be threatened.  Where a provider chooses not to maintain adequate insurance protection against such losses, through the purchase of insurance, the maintenance of a self-insurance program described in §2l6lB, or other alternative programs described in §2l62, it cannot expect the Medicare program to indemnify it for its failure to do so.  Where a provider chooses not to file a claim for losses covered by insurance, the costs incurred by the provider as a result of such losses may not be included in allowable costs.

If a provider is unable to obtain a particular type of insurance coverage, excluding malpractice and comprehensive general liability coverage in conjunction with malpractice coverage or malpractice liability coverage only (see §2l62A), and it sustains losses at a time of noninsured status, the cost of such losses will be considered allowable costs where the provider submits evidence to establish the unavailability of the coverage.  If a provider is unable to obtain malpractice coverage, it must select one of the self-insurance alternatives in §2l62 to protect itself against such risks.  If one of these alternatives is not selected and the provider incurs losses, the cost of such losses and related expenses are not allowable.

B.
The Deductible Clause.--Certain types of insurance policies are subject to a customary deductible.  To purchase these policies without the deductible feature would result in a substantially higher premium and thus would not be in keeping with sound business practice.  Therefore, losses incurred for such amounts attributable to the customary deductible clause are considered allowable costs under the Medicare program except for deductibles for malpractice and comprehensive general liability in conjunction with malpractice coverage or for malpractice liability only or for unemployment and workers' compensation insurance coupled with second injury coverage which are subject to certain funding requirements as described in §2l62.5.

2l60.l
Net Operating Losses.--Because operating losses are not costs, a net operating loss sustained by a provider is not an allowable cost.

2l60.2
Liability Losses.--Liability damages paid by the provider , either imposed by law or assumed by contract, which should reasonably have been covered by liability insurance, are not allowable.  Insurance against a provider's liability for such payments to others would include, for example, automobile liability insurance; professional liability (malpractice, negligence, etc.); owners, landlord and tenants liability; and workers' compensation.  Any settlement negotiated by the provider or award resulting from a court or jury decision of damages paid by the provider in excess of the limits of the provider's policy, as well as the reasonable cost of any legal assistance connected with
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the settlement or award are includable in allowable costs, provided the provider submits evidence to the satisfaction of the intermediary that the insurance coverage carried by the provider at the time of the loss reflected the decision of prudent management.  Also, the reasonable cost of insurance protection, as well as any losses incurred because of the application of the customary deductible feature of the policy, are includable in allowable costs.

Losses in excess of the limits of and/or related to the customary deductible feature of the provider's policy, applicable to damages awarded by a court or amounts paid to an injured party for an out-of-court settlement for an event that occurred prior to the provider's participation in the Medicare program, where the actual liability was unknown and could not be determined at the time of the event, are includable in allowable costs, provided the determination and actual payment of the damages are made subsequent to the provider's entry into the program.

2l60.3
Theft Losses.--Protection against theft losses is generally covered by two types of insurance--fidelity bonds and burglary insurance.  Fidelity bonds provide protection against losses resulting from all types of theft by employees and corporate officers.  Burglary insurance protects against losses resulting from thefts not involving employees.  The costs of both types of theft insurance are allowable costs, as are losses incurred because of the application of a customary deductible feature.

Where a provider exercises prudent management by purchasing adequate theft insurance, theft losses over and above the coverage limits of the insurance would be includable in allowable costs, subject to the following conditions:

A.
The provider must purchase an adequate amount of theft insurance based on the amount of coverage recommended by insurance companies and based on the provider's theft loss experience, if any.  The premium must be at a competitive rate.  The provider must support the adequacy of its theft insurance with documentation which would include, but is not limited to, written competitive bids from insurance companies, formulas used in computing the amount of coverage, and a narrative of its theft loss experience;

B.
The provider must maintain adequate internal controls against theft. These would include, but are not limited to, the use of appropriate accounting controls and the maintenance of appropriate physical security measures, e.g., guards, locks, and employee badges;

C.
The provider must document the theft loss by including evidence such as, but not limited to, insurance company reports and police reports.

This policy is effective with losses incurred in cost reporting periods beginning after December 3l, l977.
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2l60.4
 Minor Losses.--In the ordinary course of operations, a provider may incur a number of losses of minor equipment or supplies which are generally not covered by insurance because of their low cost or the frequency of the occurrences of loss.  These include such losses as the disappearance of linen, supplies, food and silverware; the breakage of equipment, and the spoilage of drugs and food.  Where such losses are generally not insured, the program will recognized them as allowable costs to the extent that the provider can establish proof of loss.  Such minor losses are to be adjusted in accordance with one of the three methods selected by the provider for writing off the cost of minor equipment (see § l06).  If there is evidence of theft and the items are covered by the provider's insurance contract, the policy described in § 2l60.3 is applicable.

2l60.5
 Casualty Losses - General.--For Medicare reimbursement purposes, a casualty is defined as the complete or partial destruction of property resulting from an identifiable event of sudden, unexpected or unusual
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nature.  Casualty losses include, but are not limited to, damage from a hurricane, tornado, storm, fire, flood, accident, earthquake, and vandalism.  A provider, as part of its insurance program, is expected to protect its depreciable assets against casualty losses. As stated in the following sections, actual losses sustained by a provider which are not compensated by insurance proceeds received, generally are not included in allowable costs where the lack of insurance coverage reflects imprudent management.


Losses which are not considered casualty losses, such as reduction in the value of property resulting from a nearby disaster, etc., are not included in allowable costs.

EXAMPLE:  A public bridge which provided the most direct access to the provider facility, was completely destroyed by a flood.  The bridge was not replaced because of the high cost of reconstruction in view of its limited utility.  The only other access to the facility involved a lengthy and more circuitous route through undesirable areas.  This inconvenience of access resulted in a reduction in the economic value of the property, a loss which is not includable in allowance costs.


A.
Special Deductible Clause.--A special type of deductible clause is written for earthquake insurance, with the deductible being stated in terms of a percentage of the property rather than in a dollar amount.  In certain States, the form of the deductible clause contains a minimum mandatory deductible of 5 percent of the insured value of the property, and ,for some buildings, the clause may require a deductible as high as l5 percent.  In these cases, even though the deductible is not a nominal amount, the deductible clause is considered standard coverage in the particular area, and losses resulting from the application of this deductible clause are included in allowable costs.

B.
Coinsurance Clause.--The coinsurance feature of insurance policies was developed to encourage the insuring of a high percentage of property value by offering a reduced rate to the insured.  The coinsurance clause stipulates that the insured maintain insurance equal to an agreed percentage (usually 80 percent or more) of the replacement cost of the asset, regardless of the undepreciated cost basis (book value) of the asset.  If the insured fails to maintain insurance at the agreed fixed percentage of the replacement cost of the property, the provider then becomes a coinsurer with the insurance company and, in the event of loss, shall, to the extent of the deficit, bear is proportion of the loss. Losses resulting from the application of the coinsurance clause are not allowable costs to the extent that the provider has failed to maintain insurance at the agreed fixed percentage of the value of the property to be considered fully insured.


EXAMPLE:
A provider insures a piece of equipment for $3,000 but its replacement cost is $5,000.  The policy contains an 80 percent coinsurance feature.  If the property sustains $l,000 worth of damage, the
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provider receives only $750 from the insurance company, computed as follows:


amounts of insurance
($3,000)  x  loss ($l,000) = settlement ($750)

amount of insurance
($4,000)

required to meet 80

percent requirement


The provider sustains a $250 loss which is not allowable since it is due to the fact the provider has underinsured its property.  If the provider had maintained $4,000 insurance on the asset (80 percent of the replacement cost), the settlement would have been $l,000.


C.
Underinsurance.--A loss which is in excess of the amount of insurance carried by the provider is considered to result from underinsurance and is not reimbursed by the program.  For example, if a provider insures an asset having a replacement cost of $l2,000 for $8,000 and the asset is completely destroyed by fire, the provider receives $8,000 from the insurance company.  Where the undepreciated cost basis of the asset is $l0,000, the provider incurs a loss of $2,000 which cannot be claimed as an allowable cost since it results from the asset being underinsured.


D.
Excess Insurance.--Where a provider receives insurance proceeds in excess of the undepreciated cost basis of the asset, the provider has a gain, which is treated in accordance with instructions contained in § l32.  If the insurance proceeds exceed the undepreciated cost basis of the asset, the gain reduces the amount of allowable depreciation allowed for the asset under the program.


E.
Extraordinary Casualty Losses.--Sound and prudent management practices include purchasing adequate insurance to provide protection against losses from the usual casualties and losses which would threaten the institution’s financial stability.  However, coverage against every possible type of loss would not be prudent or feasible.  Thus, a provider may have an insurance program which would be considered adequate to insure against those risks that the institution could not afford to assume and yet sustain an uninsured loss from an unexpected quarter.  This can occur because the failure to purchase insurance coverage for a highly improbable type of loss, e.g. earthquake insurance in an area where earthquakes seldom occur, would not be considered imprudent management.  Where such casualties occur, the amount of the casualty loss (see § l33.2 for computation of the loss) less the amounts that were received from insurance and from local, State, Federal grants or other sources, if any, will be recognized as a deferred charge to be amortized over the expected subsequent useful life of the restored or replaced asset.  If the decision is made that the provision of patient care service through use of the asset should cease when the asset is damaged, no amount of the loss is includable in allowable costs.
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F.
Total Casualty Losses.--Where an asset is entirely destroyed by fire or other casualty to the point of being unrepairable, the loss is generally considered an unallowable cost for Medicare reimbursement purposes, except where the loss related to the deductible factor of the insurance policy or the loss was such that the risk would not ordinarily be insured in adequate insurance programs.  The provision of §l33.l, rather than §l32, applies when depreciable assets are totally lost as a result of fire or other casualty.

G.
Partial Casualty Losses.--Where an asset is partially destroyed or damaged as a result of fire or other casualty, the loss, as in the case of the total casualty loss, is generally considered an unallowable cost for Medicare reimbursement purposes, except where the loss relates to the deductible factor of the insurance policy or the loss is such that it is not ordinarily insured against an adequate insurance program.  See §l33.3 for the procedure to follow in adjusting the cost basis of the depreciable asset to reflect the amount of the casualty losses, even though the loss is not an allowable cost for purposes of Medicare reimbursement.

2l6l.
 INSURANCE COSTS

A.
Purchased Commercial Insurance.--The reasonable costs of insurance purchased from a commercial carrier or a nonprofit service corporation and not from a limited purpose insurer (see §2162.2) are allowable if the type, extent, and cost of coverage are consistent with sound management practice.  Insurance premiums reimbursement is limited to the amount of aggregate coverage offered in the insurance policy.

(See §§2l22.5 and 2l62 regarding unemployment compensation insurance payments.) Generally, in meeting these criteria, the following types of insurance are recognized;

l.
Property Damage and Destruction.--This type of insurance covers losses due to the damage to, or the destruction of, the provider's physical property.  Coverage is available to insure against losses resulting from fire or lightning, windstorm, earthquake, sprinkler leakage, water damage, automobile damage, etc.

2.
Liability.--This insurance includes professional liability (malpractice, error in rendering treatment, etc.), unemployment compensation, worker's compensation, automobile liability, etc.  See §2l62 for alternatives to insurance for malpractice and comprehensive general liability losses, as well as losses from unemployment and worker's compensation insurance coupled with second injury coverage.

3.
Consequential Loss or Indirect Loss.--There are various indirect losses a provider may incur in connection with property damage or other occurrences which interrupt the normal operation of the institution.  The cost of business interruption or other similar insurance is allowable; however, the premium cost for "guaranteeing profits" is not allowable.
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4.
Theft Insurance.--This generally includes fidelity bonds and burglary insurance. (See §2l60.3.)

Where a provider has purchased insurance without the customary deductible feature and, as a result, is charged a substantially higher premium, the amount of the insurance premium which exceeds the insurance premium with the customary deductible clause is not an allowable cost.

5.
Employee Health Care.--This type of insurance covers health care expenses of a provider's employees.  Premiums paid by the provider to purchase this coverage usually represent a fringe benefit to the covered employees as specified in §2144.4.G.


If the health care services are rendered by a provider to its own employee and the provider is remunerated for these services under the provisions of the purchased insurance plan, the provider should not offset the reimbursement received from the insurance company against either the cost of the services rendered to the employee or the premium cost incurred to purchase the insurance coverage.  Instead, the cost of services rendered by a provider to its own employee in this situation will be excluded from Medicare reimbursement by requiring the provider to include the charges and/or days related to the services rendered to its employee among total charges and/or days used to apportion costs.

B.
Self-Insurance.--Where a provider maintains a self-insurance program for other than malpractice and comprehensive general liability coverage in conjunction with malpractice coverage, as well as unemployment compensation and workers' compensation insurance coupled with second injury coverage, or employee health-insurance coverage, provided it meets the requirements of §2162.7, contributions to a self-insurance reserve fund referred to below are not includable in allowable costs. (See §l2l8.9 for the effect on equity capital.) Although contributions to the self-insurance reserve fund are not allowable, a reserve fund established under the conditions of this section need not be considered available for patient care in determining the necessity of borrowing under §202.2.  However, where such a program meets the following conditions, any allowable loss cannot exceed the amount of the fund as of the date of the loss; that is, the date a claim is actually paid.

l.
The provider must maintain a self-insurance reserve fund to meet any actual losses that are sustained.  In the event of a loss, the amount allowable will be limited to the balance in the reserve fund at the date of the loss.

2.
The provider must furnish to the intermediary pertinent details about the specific assets that are to be covered by the self-insurance reserve fund.

3.
The reserve must be maintained in a segregated account and the funds must not be commingled with any other funds.

4.
The self-insurance reserve must be sufficient to meet losses of the type and to the extent that they would ordinarily be covered by insurance.
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5.
Contributions to the reserve must be made not less frequently than annually.

6.
The provider's total allowable interest expense under the Medicare program will be offset by income earned by invested insurance reserve funds.

7.
Where appropriate, the provider must demonstrate the ability to effectively replace the inspection service, the loss-handling service, and the legal defense service of the insurance companies.

8.
The treatment of casualty losses sustained by the self-insurance fund shall follow the procedure provided in §§l33ff.

2162.
PROVIDER COSTS FOR MALPRACTICE AND COMPREHENSIVE GENERAL LIABILITY PROTECTION, UNEMPLOYMENT COMPENSATION, WORKERS' COMPENSATION, AND EMPLOYEE HEALTH CARE INSURANCE

A.
General.--Where provider costs incurred for protection against malpractice and comprehensive general liability, or for protection against malpractice liability only, unemployment compensation, workers' compensation coupled with second injury coverage, and employee health care insurance, do not meet the requirements of §2161.A, costs incurred for that protection under other arrangements will be allowable under the conditions stated below.  Costs incurred for comprehensive general liability coverage not in conjunction with malpractice liability coverage are allowable only under the provisions of §§2160 or 2161.

  

Usually coupled with workers' compensation laws are second injury laws which provide that the employer shall be liable only for the disability resulting from an injury to an employee incurred during his/her current employment without regard to a preexisting handicap.  Where reference is made to workers' compensation coverage, it also includes second injury coverage where such liability is incurred by the provider.

The following illustrates alternatives to full insurance coverage from commercial sources which providers, acting individually or as part of a group or a pool, can adopt to obtain malpractice, and comprehensive general liability, unemployment compensation, workers' compensation, and employee health care insurance protection:

Rev. 406  
21-42.1 

2162 (Cont.)
COSTS RELATED TO PATIENT CARE
08-98
1.
Insurance purchased from a commercial insurance company which provides coverage after a deductible or coinsurance provision has been met;

2.
Insurance purchased from a limited purpose insurance company (captive);

3.
Total self-insurance; or

4.
A combination of purchased insurance and self-insurance.

The conditions for Medicare reimbursement stated below are for provider malpractice liability and comprehensive general liability coverage in conjunction with malpractice coverage or for malpractice liability coverage only, unemployment compensation, workers' compensation insurance, and employee health care insurance, not for liability coverage costs such as automobile liability, fire, theft, or general liability only.

B.
Effect on Interns, Residents, and Other Provider-Based Physicians.--The cost of malpractice coverage that a provider incurs for its employee interns and residents is allowable, subject to the provisions of §2120.  However, the cost of malpractice coverage incurred by a provider for the personal risks of physicians other than interns and residents for direct medical care rendered to patients is not allowable except where the provider incurs such cost for its hospital-based physicians as described in Regulations No.  5, §405.480(f) and §2108ff of this manual.  This cost incurred by the provider for its hospital-based physicians must be considered part of the physicians' total compensation. Regulations No. 5, §405.484, requires that this total physicians' compensation must be apportioned between the services rendered to the institution (Part A) and the services rendered to patients (Part B).  The portion of the physicians' compensation for services rendered to the institution is an allowable provider cost.  The portion of the physicians' compensation for services rendered to patients is reimbursed under the supplementary medical insurance program through the appropriate billing or cost-apportionment mechanism.

C.
Documentation Required Where Type of Insurance Changes.--A provider usually selects the type of arrangement which is most reasonable and prudent, taking into account all pertinent facts and circumstances related to its organization and operation.  When a change is made from commercial insurance as described in §2161 to one of the alternatives or from one alternative to another, the provider must document a comparative analysis which shows that the provider's choice results in a reasonable cost for the coverage offered and that the extent of coverage is consistent with sound management practices.  The provider's comparative analysis should be performed on a periodic basis, usually every 3 to 5 years, to assure consistent application of the prudent buyer principle and to properly monitor the cost effectiveness of the insuring method being applied.  The provider should retain these analyses to assist its intermediary in determining the reasonableness of the insurance costs.  These analyses should show the following information:
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o
The administrative cost for the arrangements, including  the cost for the maintenance of a fund by a fiduciary, legal cost, cost of a risk management program, cost of claims management program, actuarial costs, and other related costs.

o
The necessary contributions to the fund based on an actuarial determination (as described in §2162.7C) of anticipated losses for malpractice, comprehensive general liability coverage in conjunction with malpractice, unemployment compensation, workers' compensation, and employee health care insurance.  The determination of necessary contributions to the fund may also be made by a governmental agency for unemployment compensation and workers' compensation.

o
The cost of any insurance to supplement self-insurance, like stop-loss insurance.

o
The comparative commercial insurance premium.

2162.1

Insurance with a Deductible or Coinsurance Provision.--If you purchase an insurance policy with a deductible or coinsurance provision from a commercial insurance company, the cost of the insurance coverage for losses in excess of the deductible or coinsurance is an allowable cost, to the extent that the amount of coverage is consistent with sound management practices.  (See §2162.5 for the discussion of losses related to deductibles or coinsurance.)

2162.2

Insurance Purchased From a Limited Purpose Insurance Company.--

A.

Premium Costs.--Some providers, groups of providers, and State hospital associations have established limited purpose insurance companies (often known as captive insurance companies) to insure themselves against malpractice and, in some instances, comprehensive general liability losses as well as unemployment and workers' compensation insurance and employee health care costs.  The regular premiums (other than the supplemental premiums) paid to such companies for provider malpractice and comprehensive general liability coverage in conjunction with malpractice coverage, or for malpractice liability coverage only, as well as unemployment insurance costs paid to the Federal Government and to the States, workers' compensation insurance costs paid to commercial insurance companies, and employee health benefit premiums paid to such companies are allowable costs if they are not in excess of the cost of available comparable commercial insurance premiums and meet the reasonable cost provisions of §2100.  If comparable insurance premiums are not available, the captive insurance company must obtain an evaluation of the adequacy and reasonableness of its insurance premium by an independent actuary, commercial insurance company, or broker as described in §2162.7 C.  The allowable premium may not exceed the amount which such evaluation determines to be reasonable.
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In addition, supplemental premiums which are assessed by limited purpose insurers to build reserves against contemplated losses, as distinguished from capital costs, are allowable costs if, when added to the regular premium, the total premium costs do not exceed a commercial insurance premium for comparable coverage.  The supplemental premiums must have the essential characteristics of normal insurance premiums, i.e., they must stand at risk against potential losses and must be available to support losses. Any excess premiums are allowed in a subsequent cost reporting period to the extent that, when added to premiums paid to the captive insurance company in that period for comparable coverage, the total premium costs do not exceed the comparable commercial insurance premiums for that period.  Premiums paid to a limited purpose insurance company are recognized in your allowable costs only if all of the conditions of this section are met.

Any funds returned to the insured by the insurer (rebates, distributions, etc.) must be offset against the costs in the year you receive them.  Such returned funds must be offset against the costs of the Employee Health and Welfare Cost Center for employee health care and against the costs of the Administrative and General Cost Center for other than employee health care.  However, if a captive insurance company is liquidated, no offset is required for the return of capitalization costs previously paid by providers receiving the rebate.  If payments are made to other than providers, e.g., the home office of a chain organization, appropriate adjustment of your cost is still necessary.  Proper allocation of distributions by the home office to you must be made based on the appropriate facts in each situation.

The premium paid by you for hospital-based physicians is subject to the requirements in §2162 B.

The captive insurance company must have an adequate claims management and risk management program and, in cases where the captive insurance company is designed to cover employee health care insurance, it is suggested that a coordination of benefits program be employed as described in §2162.7 D.  In cases where a limited purpose insurance company has both Medicare and non-Medicare participating providers paying premiums, such premiums must be determined so that Medicare providers do not share in premium costs that must be borne by the non-Medicare providers, and non-Medicare providers do not share in premium costs that must be borne by Medicare providers.

If a provider or group of providers is related to the insurer through ownership or control, as defined in Chapter 10, the following additional provisions apply:

1.

The captive insurance company must be established in and meet the appropriate insurance laws of one of the United States, District of Columbia, or foreign government, if it is formed offshore.

2.

The excess of actuarially determined loss reserves and related operating expenses over actual losses and related operating expenses and gains and losses from investments must be taken into account in establishing reasonable premium levels which do not reflect a profit factor.
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3.
If you terminate from the Medicare program, you must obtain a final determination of the adequacy of premium reserves as of the date of termination. This determination must be obtained from an independent actuary, commercial insurance company or broker as described in §2162.7.  Any reserves that are deemed excessive at the date of termination must be offset against your allowable costs in your final cost report.  If reserves are deemed inadequate, additional premium payments subsequent to the date of termination are not allowable provider costs.

4.
In the case of offshore captives, investments by a related captive insurance company are limited to low risk investments in United States dollars such as bonds and notes issued by the United States Government; debt securities issued by United States corporations or governmental entities within the United States rated in the top two classifications by United States recognized securities rating organizations at the time of investment; debt securities of foreign subsidiaries of United States corporations rated in the top two classifications by United States recognized securities rating organizations at the time of investment where the parent United States corporations guaranteed (on the face of the securities) payment of the subsidiaries' securities; and deposits (including Certificates of Deposit) in United States banks or their  foreign subsidiaries, and foreign banks rated in the top two short term classifications by United States recognized securities rating organizations.  Low risk investments may also include investments of non-United States issuers including foreign governments and corporations and supranational agencies rated in the top two classifications by United States recognized securities rating organizations (effective with investments made on or after 10/11/91).  Effective for investments made on or after 10/06/95, the limitation on related offshore captive insurance company investments is extended to include the above described low risk investments rated in the top three classifications by United States recognized securities rating organizations.  Additionally, investments may include dividend paying equity securities listed on a United States stock exchange provided that the investment in equity securities does not exceed 10 percent of the company's admitted assets, with the investment in any specific equity issue further limited to 10 percent of the total equity security investment.  (All such captives are required to annually submit to a designated intermediary a certified statement from an independent certified public accountant or actuary attesting to compliance or non-compliance with these requirements for the previous period.) These investments cannot be pledged or used as collateral for loans obtained by the captive or parties related to the captive either directly or indirectly, nor may investments be made in a related organization.

Recognizing that a captive's portfolio may presently contain other than low risk United States based investments and that possible losses in converting a captive's current portfolio to acceptable investments may result, the Medicare program allows any investments owned by the captive on July 31, 1978 to be considered acceptable investments under this section.  As investments held by the captive on July 31, 1978 subsequently mature, are exchanged for other types of investments or sold, any proceeds that are reinvested must be invested in  accordance with the provisions of this section.   

5.
Loans or any transfer of funds by the insurance company to policy holders, owners of providers, or parties related to them are prohibited.
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B.
Capitalization Costs.--The initial or any subsequent capital payments, as distinguished from supplemental premiums as described in subsection A, made by you to establish or maintain limited purpose (captive) insurance companies, including companies established by State hospital associations or others, are not allowable under Medicare. Such payments include the purchase of stock or surplus certificates (mutual insurance company), or other payments to establish capitalization levels such as special dues assessments paid by you to a hospital association which then establishes a captive insurance company.

2162.3
Self-Insurance.--You may believe that it is more prudent to maintain a total self-insurance program (i.e., the assumption by you of the risk of loss) independently or as part of a group or pool rather than to obtain protection through purchased insurance coverage.  If such a program meets the conditions specified in §2162.7, payments into such funds are allowable costs.

2162.4
Combination of Purchased Insurance and Self-Insurance.--You may believe it appropriate to self insure some of the risk independently or as part of a group or pool and purchase insurance for the remainder of the risk.  Where you decide to fund all or some of the risk covered through self-insurance, payments into a fiduciary fund are allowable costs if you or the pool sets up a program which meets the conditions specified in §2162.7.  The cost of the insurance is also an allowable cost subject to the conditions of §2161.

2162.5
Allowability of Actual Losses Related to Deductibles or Coinsurance.--Where you, at your option, are willing to commit your resources toward meeting first dollar losses through a deductible (as defined below), losses relating to the deductible are allowable costs in the year paid without funding if the aggregate deductible is no more than the greater of 10 percent of your (or, if appropriate, a chain organization's) net worth--fund balances as defined for Medicare cost reporting purposes--at the beginning of the insurance period or $100,000 per provider.  The same rule applies where you coinsure with an insurance carrier.  This requirement is deemed a reasonable test as to whether you are acting prudently in this regard.  So long as you stay within the above limitations, you can be assumed to be exercising sound judgment in deciding to meet first dollar losses or coinsurance payments out of available resources.  This requirement also permits you to pay reasonable losses without incurring costs to fund such payments.  If your deductible or coinsurance exceeds the above  requirements and the provider does not make payments into a fiduciary fund as required by §2162.7, any losses paid by the provider in excess of the greater of 10 percent of the provider's or, if applicable, a chain organization's net worth, or $100,000 per provider, are not allowable.

21-42.6
Rev. 406 

08-98
COSTS RELATED TO PATIENT CARE
2162.7

For purposes of this section, a "deductible" refers to the amount of first dollar losses not covered by a purchased insurance policy, a funded self-insurance program, or a combination of both.

2162.6
 Losses in Excess of Coverage.--Where a provider incurs losses which are in excess of purchased commercial and/or limited purpose insurance coverage or actuarially determined funded contributions to an approved self-insurance fund in meeting specified deductibles, coinsurance provisions, or total self-insurance, such costs are allowable in the year paid where the provider submits evidence to the satisfaction of the intermediary that the insurance coverage or funding levels reflected the decisions of prudent management.

Losses in excess of coverage for events that occurred prior to the provider's participation in the Medicare program, where the actual amount of the loss was unknown and could not be determined at the time of the event, are allowable, provided the determination and actual payment of the losses are made subsequent to the provider's entry into the program, and assuming that the required evidence of prudent management in establishing insurance coverage or funding levels has been submitted.

2162.7
 Conditions Applicable to Self-Insurance.--

 A.
Definition of Self-Insurance.--Self-insurance is a means whereby a provider(s), whether proprietary or nonproprietary, undertakes the risk to protect itself against anticipated liabilities by providing funds in an amount equivalent to liquidate those liabilities.

If a provider enters into an agreement with an unrelated party that does not provide for the shifting of risk to the unrelated party, such an agreement shall be considered self-insurance. For example, any agreement designed to provide administrative services only shall be considered self-insurance and must meet the requirements specified below.  If administrative services agreements do not meet these requirements, any amounts funded as part of the agreement will not be allowed.  Payments from the fund, however, will be treated on a claim-paid basis as specified in §2162.3.

There may be situations in which there is a fine line between self-insurance and purchased or commercial insurance.  This is particularly true of "cost-plus" type arrangements.  As long as there is at least some shifting of risk to the unrelated party, even if limited to situations such as provider bankruptcy or employee termination, the arrangement will not be considered self-insurance.

 B.
Self-Insurance Fund.--The provider or pool establishes a fund with a recognized independent fiduciary such as a bank, a trust company, or a private benefit administrator.  In the case of a State or local governmental provider or pool, the State in which the provider or pool is located may act as a fiduciary.  The provider or pool and fiduciary must enter into a written agreement which includes all of the following elements:
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1.
General Legal Responsibility.--The fiduciary agreement must include the appropriate legal responsibilities and obligations required by State laws.

2.
Control of Fund.--The fiduciary must have legal title to the fund and be responsible for proper administration and control.  The fiduciary cannot be related to the provider either through ownership or control as defined in Chapter 10, except where a State acts as a fiduciary for a State or local governmental provider or pool.  Thus, the home office of a chain organization or a religious order of which the provider is an affiliate cannot be the fiduciary.  In addition, investments which may be made by the fiduciary from the fund are limited to those approved under State law governing the use of such fund; notwithstanding this, loans by the fiduciary from the fund to the provider or persons related to the provider are not permitted.  Where the State acts as fiduciary for itself or local governments, the fund cannot make loans to the State or local governments.

3.
Payments by Fiduciary.--The agreement must provide that withdrawals must be for malpractice and comprehensive general liability or unemployment or workers' compensation insurance losses, or employee health benefits coverage only and those expenses listed in §2162.8. Any rebates, dividends, etc., to the provider from the fund will be used to reduce allowable cost. Furthermore, evidence of a practice of payments from the fund for purposes unrelated to the proper administration of the fund may result in a withdrawal of recognition of the self-insurance fund by the Medicare program.  In such instances, payments into the fund will not be considered an allowable cost.  Intermediaries will submit incidents of impropriety to the appropriate regional office.

4.
Termination.--The agreement must state that upon termination from the Medicare program, the provider must obtain a determination of the adequacy of the fund balance as of the date of termination from an independent actuary, insurance company, or broker (as defined in B below). Any reserves that are deemed excessive must be offset against the provider's allowable costs in the provider's final cost report.  If the reserve fund is deemed inadequate, additional contributions to the fund subsequent to the date of termination are not allowable.

5.
Reporting.--The agreement must require that a financial statement be forwarded to the provider or pool members by the fiduciary no later than 60 days after the end of each annual insurance reporting period.  This statement must
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show the balance in the fund at the beginning of the period, current period contributions, and amount and nature of final payments, including a separate accounting for claims management, legal expenses, claims paid, etc., and the fund balance.  This report and fiduciary's records must be available for intermediary review and audit.

6.
Income Earned.--The agreement must provide that any income earned by the fund must become part of the fund and used in establishing adequate fund levels.

C.
Soundness of the Fund.--The provider submits to the intermediary an annual certified statement from an independent actuary, insurance company, or broker that has actuarial personnel experienced in the appropriate field of medical malpractice and general liability insurance, unemployment compensation, workers' compensation or employee health care insurance.  To be independent, there must not be any financial ownership or control, as defined in Chapter 10, either directly or indirectly in the provider.

The actuary, insurance company, or broker shall determine the amount necessary to be paid into the fund.  The fund should include reserves for losses based on accepted actuarial techniques customarily employed by the section of the insurance industry writing the type of insurance coverage the fund is designed to provide, and expenses related to the self-insurance fund as specified in §2162.8.  The actuary, insurance company, or broker shall also provide for an estimate of the amounts in the fund that are in excess of what is reasonably needed to support anticipated disbursements from the fund.  This excess amount must be treated as specified in §2162.10.  Where funds have been established to cover employee health care, the actuary, insurance company or broker must limit fund payments to the cost of insurance premiums for comparable purchased coverage at the same level offered by the fund.  Fund payments exceeding this amount will be treated as excess payments.

The actuary, insurance company, or broker must state the actuarial basis and the coverage period used in establishing reserve levels.  Reserves will not be recognized as allowable Medicare costs for losses specifically denied by other subsections of §§2160, 2161, and 2162.  Thus, reserve payments will not be recognized for items such as:

1.
Losses in excess of the greater of 10 percent of a provider's net worth or $100,000 where a provider elects to pay losses directly in lieu of establishing a funded self-insurance fund (§2162.5);


2.
Losses in excess of coverage levels which an intermediary deems do not reflect the decisions of prudent management (§2162.6).

The actuary, insurance company, or broker must provide its workpapers to Medicare intermediaries upon request.

There must be separate accountability to reflect all operations within each fund.
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D.
Claims Management, Risk Management, and Coordination of Benefits Program. -A provider or pool has an ongoing claims process and risk management program.  The provider or pool must demonstrate to the intermediary that it has an ongoing claims process to determine whether malpractice and comprehensive general liability, unemployment and workers' compensation insurance liabilities, and the liability for employee health care insurance exist, their causes where applicable, and the cost of claims. A provider or pool may either utilize its qualified personnel or an independent contractor, such as an insurance company, to adjust claims.  In addition, a provider or pool must obtain adequate legal assistance in carrying out its claims process.  Each provider must also have an adequate risk management program to examine the cause of losses and to take action to reduce the frequency and severity of them.  Such risk management program has the essential characteristics of programs required by insurers which currently insure providers for these risks.  Therefore, a provider must have an ongoing safety program, professional and employee training programs, etc., to minimize the frequency and severity of malpractice and comprehensive general liability, as well as workers' compensation insurance incidents.

For funds established to cover employee health care, the provider, or its fiduciary, should consider the institution of an effective coordination of benefits program.  A program of this nature would seek to determine whether any beneficiary of the fund is partly or fully covered by another insurance plan, such as a family plan provided to a spouse as a fringe benefit of employment or a private insurance plan held by the beneficiary with a commercial insurance company.  A program of this type would assure that each health plan pays its appropriate share of the expenses related to the beneficiary's illness, thus reducing the liability for full payment by the provider's fund.

E.
Trust Mechanism Applicable to Employee Health Care.--If the provider wishes, the program will recognize the establishment of self-insurance funds for employee health care in accordance with the provisions of §501(c)(9) of the Internal Revenue Code.  This code section grants a tax free exemption to funds established in trust, provided the funds are used to pay for life, sick, accident or other employee benefits.

Application of this Internal Revenue procedure would allow a provider to establish its employee health care self-insurance fund without relinquishing legal title to the fund to an independent fiduciary.  In addition, fund trustees may also be employees of the provider, as long as the employees act independently in their administration of the trust. All other conditions applicable to self-insurance elicited in this manual section, however, will be applicable to employee health care trusts established under this Internal Revenue procedure, i.e., payments by fiduciary, termination, reporting, soundness of the fund, etc.

2162.8
 Expenses Related to Losses Paid Out of Self-Insurance Fund.--The following expenses will be considered costs attributable to a self-insurance fund established by a provider or pool:  expenses of establishing the provider fund or pool, expenses for administering the claims management program, expenses involved with maintenance of the fund by the fiduciary, legal expenses, actuarial expenses, excess insurance coverage (if purchased by the fiduciary or pool), risk management (if performed by the fiduciary or
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pool), and a coordination of benefits program (if performed by the fiduciary pool or provider) to the extent that such expenses are related to the provider's self-insurance program.  All other expenses will not be considered costs attributable to the fund, but should be included in provider administrative and general costs in the year incurred.

2162.9
 Reimbursement Principles Where a Provider Has Self-Insurance.--

A.
Medicare's participation in the fund contributions will be limited to actual funded payments made by a provider into the fund and only to the extent of the amounts permitted by §2162.7C.  Accruals of payments to be made into the fund are allowable costs in the year of accrual if paid within 75 days after the end of a provider's cost reporting period.  Payments made after the 75th day will be deemed allowable in the reporting period paid, provided the total contributions made in that period do not exceed the amount prescribed by the actuary as necessary for the adequacy of the fund.

B.
Total fund contributions for employee health care are included in the Employee Health and Welfare Cost Center and for other than employee health care in the Administrative and General Cost Center and allocated in the cost-finding process in the same manner as commercial insurance premium costs.       

C.
Medicare's share of allowable contributions to a fund which meets the conditions in §2162.7 will be included in the calculation of the regular interim reimbursement.  The interim rate will be based on the payments required by the actuary, insurance company, or broker for the current year under the agreement setting up the fund.

D.
Interim reimbursement for actual losses related to deductibles or coinsurance which are not covered by a funded self-insurance program as described in §2162.5 will be based on the provider's estimate of Medicare's share of total paid claims to be made the coming year.  Factors such as the provider's previous years' claims paid experience, claims pending, etc., should be used in establishing the estimated losses for interim payment purposes.         

2162.10
Treatment of Excess Reserves.--Contributions or pool payments for any period in excess of the amount required by §2162.7C as needed to support disbursement are not allowable costs for such period but may be allowed in the subsequent reporting period to the extent that, when added to contributions paid in the subsequent year, the sum does not exceed the prescribed amount.
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2162.11
Effective Date and Retroactive Application.--

A.   Malpractice and Comprehensive General Liability.--The provisions of this section are effective with payments for malpractice and comprehensive general liability protection in conjunction with malpractice protection or malpractice liability protection only, beginning April 1, 1977.  If a provider did not have full coverage under commercial insurance after December 31, 1974, and disbursed funds for such protection under alternative arrangements, such costs of protection are allowable when:

1.
The disbursement was made after December 31, 1974;

2.
The intermediary determines that the arrangement and cost for securing such protection were reasonable; and

3.
The provider conforms to the provisions of this section before:

a.  November 1, 1977, for arrangements other than through purchase of protection from a captive insurance company; or

b.  July 1, 1978, for protection purchased from a captive insurance company.

Where a provider or group of providers included self-insured losses and related expenses in allowable costs after December 31, 1974, and before April 1, 1977, in accordance with §2161.B, such providers may request reopening and revision of cost reports for applicable cost reporting periods to recognize reasonable disbursements for such protection in lieu of the costs previously allowed, if the self-insurance arrangement met the provisions of this section before November 1, 1977.  Such reopening and revision are not mandatory for periods prior to April 1, 1977.

If a provider has made payments to a self-insurance fund or a pool during the period after December 31, 1974, and before April 1, 1977, an independent actuary, insurance company, or broker must review the adequacy of the payments made by the end of the cost reporting period ending on or after November 1, 1977.  If the actuary, insurance company, or broker believes that the payments made are excessive, then reimbursement will be limited to the amount determined necessary by the actuary, insurance company, or broker.  Any excess amounts may be carried forward and included in the subsequent year's contribution to the extent that, when added to contributions paid in the subsequent year, they do not exceed the amount determined necessary by the actuary, insurance company, or broker.

In a self-insurance or pool arrangement, contributions must be paid into the fund within 75 days after the end of a cost reporting period for the contributions to be recognized as an allowable cost for that cost reporting period.  Any withdrawals from the fund for other than malpractice losses or comprehensive general liability losses in conjunction with
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malpractice coverage and related expenses must be offset against allowable contributions to the fund.  In addition, all income earned by the fund must become part of the fund and used to establish adequate fund levels.  Any income earned and used for other than this purpose must be offset against allowable payments in the year earned.

B.
Unemployment and Workers' Compensation Insurance Coupled with Second Injury Coverage.--The provisions of this section are effective with payments for unemployment and workers' compensation coupled with second injury coverage beginning January 1, l979. If a provider did not have full coverage under commercial insurance for any cost report that can be reopened in accordance with 42 CFR 405.1885 and disbursed funds for such protection under alternative arrangements, such costs of protection are allowable when:

1.
the disbursement applies to January 1, 1976, or later; and

2.
the provider conforms to the provisions of this section before January l, 1980.

Where a provider or group of providers included self-insured losses and related expenses in allowable costs in accordance with §§2161.B or 2122.5C for open years, such providers may request reopening and revision of cost reports for applicable cost reporting periods to recognize reasonable disbursements for such protection in lieu of the costs previously allowed if the self-insurance arrangement meets the provisions of this section before January 1, 1980.  Such reopening and revisions are not mandatory.

Where a provider has made payments to a self-insurance fund or a pool during the period after December 31, l975, and before January 1, 1979, an independent actuary, insurance company or broker must review the adequacy of the payments made by the end of the first cost reporting period ending on or after June 30, 1979.  If the actuary, insurance company or broker believes that the payments made are excessive, then reimbursement will be limited to the amount determined necessary by the actuary, insurance company, or broker.  Any excess amounts may be carried forward and included in the subsequent year's contribution to the extent that, when added to contributions paid in the subsequent year, they do not exceed the amount determined necessary by the actuary, insurance company or broker.

In a self-insurance or pool arrangement, contributions must be paid into the fund within 75 days after the end of the cost reporting period for the contributions to be recognized as an allowable cost for that cost reporting period.  Any withdrawals from the fund for other than unemployment or workers' compensation premiums or claims and related expenses must be offset against allowable contributions to the fund.  In addition, all income earned by the fund must become part of the fund and used to establish adequate fund levels.  Any income earned and used for other than this purpose must be offset against allowable payments in the year earned.
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C.
Employee Health Care Insurance.--The provisions of this section related to insurance purchased from a limited purpose insurance company (captive), total self-insurance or a combination of purchased insurance and self-insurance are effective with cost reports settled on or after January 15, 1983, and cost reports under appeal as of or subsequent to January 15, 1983.  Prior to this date, payments made to a captive insurance company or to a self-insurance fund designed to provide employee health care coverage shall not be considered an allowable cost at the time the payment was made.  Cost recognition for periods prior to the effective date shall be limited to the premium cost of commercial insurance purchased to provide this coverage or to the actual cost of the health expenses paid on behalf of the employee at the time such expenses were actually incurred.

2162.12
 Buy-Out Cost to Convert from a State-Administered Fund to a Self-Insurance Fund for Unemployment Compensation or Workers' Compensation Insurance.--The charge made by a governmental agency for the cost of pending and expected claims of employees of a business entity which discontinues purchasing insurance coverage from the governmental agency is considered a buy-out cost.  Where a provider or group of providers or chain of providers incurs a liability representing a "buy-out" cost to enable those providers to set up their own self-insurance fund for unemployment compensation or workers' compensation coverage, the liability is an allowable cost of the year incurred to be proportionately spread among the providers which are part of the buy-out arrangement in an amount directly related to the provider's claims to be assumed by the State.  Where the State permits payment over a period greater than 1 year and issues an annual assessment of the amount due, then the amount to be included in allowable costs cannot exceed the assessment.  This assessment establishes the annual liability which the provider must pay to the State.  See §2305 where the amount is accrued on the books.

2162.13
Absence of Coverage.--Where a provider, other than a governmental (Federal, State, or local) provider, has no insurance protection against malpractice or comprehensive general liability in conjunction with malpractice, either in the form of a limited purpose or commercial insurance policy or a self-insurance fund as described in §2162.7, any losses and related expenses incurred are not allowable.

2162.14
Governmental Providers.--For all governmental providers (Federal, State, or local), Medicare will reimburse its proportionate share of actual losses in the year paid, without funding or subject to the deductible provisions of §2162.5, but only if the provider demonstrates to its intermediary that it has a claims management and risk management program as described in §2162.7D.
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2l76.
ADMINISTRATIVE COST INCURRED AFTER PROVIDER TERMINATES PARTICIPATION IN PROGRAM


When a provider terminates its participation in the program, either voluntarily or involuntarily, or a change of ownership occurs (see Health Insurance Regulations section 405.626), administrative costs associated with the preparation and settlement of costs reports with an intermediary and other third parties will be incurred after the effective date of termination.  The direct administrative costs that are reasonable and related to the settlement of reimbursement for patient care rendered while the provider was participating in the program and bad debts resulting form coinsurance and deductibles billed to Medicare patients are allowable.  Examples of allowable direct administrative costs are salaries and those costs associated with such salaries, i.e., fringe benefits, workmen's compensation insurance, and payroll taxes; accounting benefits, workmen's compensation insurance, and payroll taxes; accounting and legal fees which are incurred for bill preparation, bill processing, and cost report preparation; and, where applicable, hearing fees and expenses incurred for settlement with an intermediary and other third parties (see exception below).  However, legal fees and related costs incurred in the sale of the facilities, costs incurred on or after the effective date of termination for the operation or maintenance of closing of the facility are not allowable.  (See § 24l4.2B for patient care services rendered after the effective date of termination and § l32A for gains or losses incurred on the disposal of depreciable assets within l year after the date of termination.)

EXCEPTION:  When a provider terminates its participation in the program more than l month before the end of its cost reporting year and continues to operate a health care facility for more than l month beyond the effective date of termination, the costs incurred for the preparation and settlement of a cost report that may be required by other third parties will not be allowable.

EXAMPLE:


Provider's cost reporting year




10/1 - 9/30


Effective date of termination




5/31


Provider continues to operate health care

facility after 6/30

Due date of Medicare cost report   



7/15

In the above example, only the costs associated with the preparation and settlement of the Medicare cost report and costs incurred for preparation of bills to be submitted to other third parties for services rendered prior to the effective date of termination are all allowable.  Such costs are to be included in the cost reporting period ending 5/3l and are subject to cost allocation and apportionment.
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2176.1
 Allowable Direct Administrative Costs to be Included in Final Cost Report.--The allowable direct administrative costs, to the extent they are necessary, proper, and reasonable, are to be included in the provider's final cost report for the period ending with the date of termination of its participation in the program or change of ownership and are subject to cost allocation and apportionment.  The provider must maintain adequate records to enable the intermediary to identify and verify such costs that are included in the final cost report.  For the due date of the final cost report, see § 24l3.


2l76.2
 Allowable Direct Administrative Costs Incurred After Final  Cost Report is Filed.--When a provider incurs additional allowable direct administrative costs after filing a final cost report, the provider should notify the intermediary.  The intermediary may adjust the final cost report or required the provider to file an amended cost report, depending on the materiality of the adjustments.  When a provider is required to fill an amended cost report, such report is due within 45 days after the date of notification by the intermediary.
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2180.
REIMBURSEMENT FOR COSTS INCURRED IN RELATION TO UNION ACTIVITIES

2180.1
Labor Union Organizing Activities.--Reasonable costs incurred by providers in activities consistent with the National Labor Relations Act (NLRA) may represent allowable costs of operation, provided such costs are not directly related to influencing employees with respect to unionization and further provided such costs are not unreasonable in amount.  The NLRA imposes responsibilities and limitations on both management and labor.  Management must have the knowledge and skill to deal with their employees and the wide range of labor relations issues in order to maintain an effective working environment.  These rights and responsibilities of management encompass various activities such as written and oral communication with employees, consultations with attorneys or management advisors, and collective bargaining with union representatives. Unless the provider's activities are unauthorized or prohibited by the NLRA or these guidelines, or unless the costs incurred for such activities are unreasonable in amount or unnecessary, they will be allowable.

Reasonable costs incurred to keep employees informed of issues and to keep the lines of communication open between employees and employers are usually necessary and proper as they are part of normal personnel management and, therefore, may be allowable costs, provided such costs are not directly related to influencing employees with respect to unionization.

Costs incurred for activities directly related to influencing employees respecting unionization or related to attempts to coerce employees or otherwise interfere with or restrain the exercise of employee rights under the NLRA are not allowable costs for program purposes.  Such costs are unallowable whether such activities are performed directly by the provider or through an independent contractor, consultant or outside attorney.

With respect to allowable costs for services furnished, only the reasonable portion of the total costs incurred will be considered for reimbursement purposes.  Expenses which are extraordinary in amount or kind, or unreasonably exceed expenditures common in the health care field for activities related to unionization, are not allowable costs.

Example:
Reasonable costs incurred to furnish literature to employees or management personnel explaining their rights and responsibilities under the NLRA are allowable costs.  Costs incurred to furnish literature designed to influence employees respecting unionization or to teach techniques for influencing employees respecting unionization are not allowable costs.

Example:
Consultants and/or attorneys retained by a provider may be needed at times to familiarize supervisors and employees with labor laws. Therefore, reasonable costs incurred by a provider in seeking legal advice or counsel specifically on union activity matters, such as informing provider management and supervisory personnel regarding their legal rights and responsibilities under the NLRA with regard to union organizing, are a necessary part of operations and are allowable costs.
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Example:
Reasonable costs incurred by a provider in providing training to supervisory personnel on union activity matters which is a part of normal personnel management are necessary and proper as part of the business operations of a provider and, therefore, are allowable costs, provided such training is not designed or timed to influence employees with respect to unionization.

Example:
Provider activities which impact on wage or benefit programs, because they are designed to influence employees with respect to unionization are not related to patient care and, therefore, are not allowable costs for Medicare program purposes.

2180.2
Collective Bargaining.--Reasonable expenses incurred by a provider for collective bargaining and related activities, unless disallowed under §2180.1 are allowable costs, provided the activities are permitted by the NLRA.  Contract negotiations and any procedures which flow from enforcement of contract terms, whether in a collective or individual setting, are necessary to maintain the continued operation of the provider, and, thus, are a precondition for the delivery of health services.

Example:
The cost of the services of management's representative in good-faith collective bargaining activities is an allowable cost.

Example:
Consultants and/or attorneys fees associated with collective bargaining activities in violation of the NLRA are not allowable costs.

2180.3
Unallowable or Allowable But Not Reasonable Costs in Relation to Union Activities.--Costs incurred for activities directly related to influencing employees respecting unionization or related to attempts to coerce employees or otherwise interfering with or restraining the exercise of employee rights under the NLRA are not allowable costs for program purposes.  Such costs are unallowable whether such activities are performed directly by the provider or through an independent contractor, consultant or outside attorney.

Example:
Costs incurred for activities directly related to expressing management's opinions for purposes of influencing employees not to organize and to form a union are not allowable costs.

With respect to allowable costs for services furnished, only the reasonable portion of the total incurred costs will be considered for payment purposes where expenses are extraordinary in amount or in kind, or which unreasonably exceed expenditures common in the health care field for activities related to unionization.
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