From: Nicholson, Bruce

Sent: Monday, April 30, 2007 12:33 PM

To: OLPREGS

Ce: Schwartz, Robert; Kennedy, Kristie; Hanna, Jack; Cardman, Denise
Subject: ABA Comments on Interim Regulations to Adam Wals Act

Follow Up Flag: Follow up
Flag Status: Red

Attachments: ABAComment AdamWalshActlinterimRegs4-30-07.doc
April 30, 2007

M. David J. Katp, Senior Counsel
Office of Legal Policy

Room 4509, Main Justice Building
950 Pennsylvania Avenue, NW
Washington, DC 20530

Dear Mr. Karp: |

Please accept receipt of the attached comments submitted on behalf of the American Bar
Association on the interim regulations to the Adam Walsh Child Protection and Safety Act
of 2006( Pub. L. 109-248), the Sex Offender Registration and Notification Act (SORNA);
OAG Docket No. 117. Please call me at (GGG 20y additional information you
may require. Thank you.

E. Bruce Nicholson

E. Bruce Nicholson
Legislative Counsel
American Bar Association
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April 30, 2007

Via Electronic Mail
olpregs@usdoj.gov

Attn; Mr. David J. Karp, Senior Counsel
Office of Legal Policy
Room 4509, Main Justice Building
950 Pennsylvania Avenue, NW
Washington, D.C. 20530

RE: Comments on the interim regulations to Adam Walsh Child Protection and
Safety Act of 2006 (Pub. L. 109-248), the Sex Offender Registration and
Notification Act (SORNA); OAG Docket No. 117

On behalf of the American Bar Association, I am writing to express our
opposition to the proposed captioned interim regulations that would apply
SORNA retroactively to juvenile offenders.

ABA juvenile justice policy is set forth in 20 volumes of IJA-Juvenile Justice
Standards (“Standards™) developed by the Association in conjunction with the
Institute of Judicial Administration. The Standards call for individualized
treatment that is fair in purpose, scope and not arbitrary. These goals are set forth
in the Standard Relating to Disposition:

The purpose of the juvenile correctional system is to reduce
juvenile crime by maintaining the integrity of the substantive law
proscribing certain behavior and by developing individual
responsibility for lawful behavior. This purpose should be pursued
through means that are fair and just, that recognize the unique
characteristics and needs of juveniles, and that give juveniles
access to opportunities for personal and social growth.

The Standards set forth clear parameters for juvenile justice sanctions: the
definition and application of sanctions should address public safety; give fair
warning about prohibited conduct; and recognize “the unique physical,
psychological, and social features of young persons.”1 The Standards, as well as

1. Standards Relating to Juvenile Delinquency and Sanctions, 1.1 Purposes.



accepted research in developmental science, recognize that juveniles are generally less
culpable than adults, and that their patterns of offending are different from

those of adults.? Thus, ABA policy supports sanctions that vary in restrictiveness and intensity,
and are developmentally appropriate and limited in duration.

Given the goals of the juvenile justice system and the transitory characteristics of juvenile
offenders, ABA policy also limits the way juvenile records are compiled and disseminated.
The Standards frown on “labeling” offenders, require very careful control of records, and
prohibit making juvenile records public. In addition, “[a]ccess to and the use of juvenile
records should be strictly controlled to limit the risk that disclosure will result in the misuse or
misinterpretation of information, the unnecessary denial of opportunities and benefits to
juveniles, or an interference with the purposes of official intervention.” This is so because
most adolescent anti-social behavior is not predictive of future criminal activity.

Most importantly, ABA policy prohibits collateral consequences for delinquent behavior: “No
collateral disabilities extending beyond the term of the disposition should be imposed by the
court, by operation of law, or by any person or agency exercising authority over the juvenile.
Lifetime registration violates this Standard and is detrimental to both rehabilitation and crime
prevention.

’74

The ABA opposed those provisions of the Adam Walsh Act that apply to juvenile offenders.

A large percentage of “sex offenses” occur within families and do not rise to the level of sexual
predation that is the target of the Act. The "Lifetime Registration” provisions of the Act are
likely to have a chilling effect on the reporting of these crimes and will reduce admissions
(guilty pleas) to the charges in the cases that do get reported. Concerns about the prospects of
the retroactive application of the Walsh registration provisions already are having an adverse
effect across the country with respect to admissions and delinquency adjudications in sex
offense cases. As a consequence of its "Lifetime Registration" provisions, the ultimate impact
of the Walsh Act here will be far more contested proceedings in these cases; far fewer
delinquency adjudications; and far fewer juveniles getting the treatment they need. In
addition, the fact-finding and guilty plea (admission of guilt) processes in most juvenile courts
have fewer safeguards than in the adult system. Adjudications for sex offenses tend to lack the
precision required by ABA policy (See Standards Relating to Adjudication). Furthermore, sex
offending in adolescence has limited correlation to adult sex offending (the number of false
positives close to 90 perc:ent).5

Because the Adam Walsh Act is inconsistent with ABA juvenile justice policy and because we
believe the statute is overbroad in this respect, we urge you to draft the regulations so as to not
further broaden the reach of the act and to minimize the harm that will result from application
of the statute. The clearest way to accomplish this is to reject retroactive application of the Act
to those who were under 18 at the time of their offenses. To the extent possible, the

2. See Standards Relating to Juvenile Delinquency and Sanctions, Part I1L: General Principles of Liability.
3. Standards Relating to Juvenile Records and Information Services, Part XV: Access to Juvenile Records.
4 . Standards Relating to Dispositions, 1.2 (I).

5 See Zimring, The Predictive Power of Juvenile Sex Offending: Evidence from the Second Philadelphia
Birth Cohort (January 2007).



regulations should also provide a reasonable method for low-risk offenders to petition to be
removed from federal and state sex offender registries. Finally, the ABA also suggests that the
Department of Justice urge Congress to reconsider whether the Act should apply to juvenile
offenders.

Sincerely,

Denise A. Cardman



Akens_R.txt
From: no-reply@erulemaking.net
sent: Friday, March 09, 2007 6:56 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:s=======

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

submitter Info:

First Name: R

Last Name: Akens

Mailing Add S,
city:
country:
State or Province:
Postal Code:
organization Name: None

comment Info: ==

General Comment:0AG Docket No. 117 Making a law or a rule retroactive in any way is
just wrong.

Those that have completed a sentence upwards of 10 to 30 years or more ago

could now be forced to register under this rule. I feel t is is double jeopardy. An
increase in sentence for those who have already completed all requirements of a
sentence that was imposed or agreed upon. I know that you think that rules like
this and registration laws are in the interest of public safety. Nothing could be
farther from the truth. This rule needs to be reversed or removed.

Page 1



From: Larry J

Sent: Sunday, April 29, 2007 10:00 PM

To: OLPREGS

Subject: [Docket No: OAG 117];[FR Doc: E7-03063];[Page 8894-8897]; Sex Offender Registration
and Notification Act; applicability

Follow Up Flag: Follow up

Flag Status: Completed

It is indeed a sad state of affairs when our government passes legislation to further punish citizens who
have long fulfilled their obligation to the state by doing their time whether it be in prison and/or civil
committment and/or probation and parole. To make the registration law retroactive is so short-sighted.
There are individuals who were found guilty by the courts years ago, maybe even decades ago, who are
now living a good solid life, respected in the community, no threat to anyone in society, well established
in their job and in their community. Why dig up their past and make it common knowledge? What will
happen to their families, their jobs? Will they be forced to move out of homes that they have occupied
as law abiding citizens for many years? I know of two such men. They have been out of prison for 13
and 17 years respectively after spending many years behind bars. They did their time. They are living a
good clean life of a law abiding citizen paying their taxes, volunteering in the community, voting, etc.
They have paid their dues, it does not make sense to punish them and their families and fellow workers
by forcing them to register long after the "piper was paid".

The current notification goes back far enough. It is hard to manage as it is; it is driving sex offenders
deeper and deeper into the back ground, making it hard for them to find jobs and places to live. Why
compound that problem with more names, especially of those who have put their past behind them and
are doing their part to make our society work.

Larry Alley
L

file://D:\Alley Larry.htm 3/27/2008



April 28, 2007
TO:
David J. Karp, Senior Counsel, Office of Legal Policy, Room 4509, Main Justice Building, 950
Pennsylvania Avenue, NW., Washington, DC 20530.

SUBJECT: Citizen Comment on OAG Docket No. 117, USAG's Interim Rule
DOJ-2007-0032-0001,

Dear Sir,
| am the Constitution of the United States of America, and would like to report an abuse.

The U.S. Attorney General Gonzales issued an interim ruling concerning retroactivity in OAG
Docket No. 117. Any retroactive law is instinctively wrong, abusive of the constitution, and a
threat to our future generation’s freedom. If retroactivity is allowed to stand, it will spread.

Any retroactive law is instinctively wrong, abusive of the constitution, and a threat to our future
generation’s freedom. If retroactivity is allowed to stand, it will spread and leave me too weak to
defend against other expanding labeling systems that allow Nazi-Germany style “evacuation” of
Jews, U.S. McCarthyism style communist hysteria, slavery, and “No Blacks Allowed" bigotry.

RETROACTIVITY IS AN ATTACK AGAINST THE U.S. CONSTITUTION

Applying a law retroactively (regardless of it's intent) is a direct attack against the United States
constitution. It is wrong, abusive, and a threat to all citizen's rights. It sets a precedence that
erodes the foundation of our civilization.

This ruling amounts to a Bill of Attainder by way of congress abdicating its responsibility of
determining a law and passing it to a non-elected official.

RETROACTIVITY IGNORES STATES INTENT

OAG Docket No. 117 conflicts with varying state laws and intents regarding registration. This
federal law can and will be imposed upon residents of a state that travels to or through other
states. Citizens can be prosecuted under a federal law for failing to register even when the state
law explicitly disallows retroactive registration laws. There is no rational sense to enforcing a
federal penalty upon a some citizens and not others simply due to the varying state laws.

DANGEROUS, DANGEROUS PRECENDENCE!

Retroactivity is immoral and unconstitutional. As applied to this latest knee-jerk anti-rights craze,
it is inefficient at obtaining the intent of protecting other citizens as it will force many model
citizens to be labeled. Once that occurs, those citizens and their families will be subject to an
array of hysteria laws that strips them of their citizenship by forcing them out of their homes
(residency restrictions), out of their neighborhoods, and eventually, into prison (for forgetting to
register on their 95th birthday) or out of the country.

Once retroactivity is allowed to stand, it will spread to other areas of law. It will erode hard-
earned freedom for our children and future generations. ‘

FOUNDATION OF LIES
The facts are ignored: 97% of sex offenders never re-offend. The rights | guaranteed my citizens
are being tread upon by politicians chanting media-driven lies.

THE FOUNDERS OF OUR DEMOCRACY CONCUR
"People willing to trade their freedom for temporary security deserve neither and will lose both”
Benjamin Franklin



If you want to be free, there is but one way; itis to guarantee an equally full measure of liberty to
all your neighbors. There is no other. Carl Schurz

| would rather be exposed to the inconveniences attending too much liberty than to those
attending too small a degree of it. Thomas Jefferson

Sincerely,
Your Constitution of the United States of America



From: Cheryl Best

Sent: Wednesday, March 28, 2007 4:26 PM
To: OLPREGS

Subject: retroactivity of Adam Walsh Act

Follow Up Flag: Follow up

Flag Status: Completed

There is no justice in continuing to add penalties to persons convicted and sentenced already. I urge you
to represent fairness in relation to ALL Americans, convicted or not in refusing to bow to political
pressure to further penalize those who have already received sentences. Thank you.

Never miss an email again!
Yahoo! Toolbar alerts you the instant new Mail arrives. Check it out.

¥

Py

file://D:\Best_Cheryl.htm 3/27/2008



Anonymous_1.txt
From: no-reply@erulemaking.net
sent: Saturday, April 28, 2007 5:43 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Attachments: C__US Constitution_Comment on OAG Docket No. 117 .doc

Please Do Not Reply This Email.

Public Comments on office of the Attorney General; Applicability of the sex offender
Registration and Notification Act:========

Title: Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

submitter Info:

First Name: United States of America
Last Name: Constitution

Mailing Address: anywhere in the U.S
city: all u.s. Cities

country: uUnited States

State or Province: WA

postal Code:

organization Name:

comment Info: ==

General comment:0AG Docket No. 117
April 28, 2007

TO0:
David J. Karp, Senior Counsel, office of Legal Policy, Room 4509, Main Justice
Building, 950 Pennsylvania Avenue, NW., wWashington, DC 20530.

SUBJECT: Citizen Comment on OAG Docket No. 117, USAG's Interim Rule
D0J-2007-0032-0001,

Dear Sir,

Ibam the constitution of the united States of America, and would like to report an
abuse.

The U.S. Attorney General Gonzales issued an interim ruling concerning
retroactivity in OAG Docket No. 117. Any retroactive law 1s instinctively wrong,
abusive of the constitution, and a threat to our future generation?s freedom. If
retroactivity is allowed to stand, it will spread.

Aﬂy retroactive law is instinctively wrong, abusive of the constitution, and a
threat

to oug future generation?s freedom. If retroactivity is allowed to stand, it will
sprea

and Teave me too weak to defend against other expanding labeling systems that
allow Nazi-Germany st le ?evacuation? of Jews, U.S. McCarthyism style

communist hysteria, slavery, and ?No Blacks Allowed? bigotry.

Page 1



Anonymous_1.txt
RETROACTIVITY IS AN ATTACK AGAINST THE U.S. CONSTITUTION _ _
AEp1y1ng a law retroactively (regardless of it's intent) is a direct attack against
the

United States constitution. It is wrong, abusive, and a threat to all citizen's

rights.
It sets a precedence that erodes the foundation of our civilization.

This ru]in?_amounts to a Bi1l of_Attainder by way of congress_abdicating its
responsibility of determining a law and passing it to a non-elected official.

RETROACTIVITY IGNORES STATES INTENT

0AG Docket No. 117 conflicts with varying state laws and intents regarding
registration. This federal law can and will be imposed upon residents of a state
that travels to or through other states. Citizens can be prosecuted under a federal

law for failing to register even when the state law explicitly disallows retroactive
registration laws. There is no rational sense to enforcing a federal penalty upon a
some citizens and not others simply due to the varying state laws.

DANGEROUS, DANGEROUS PRECENDENCE! ; ' .
Retroactivity is immoral and unconstitutional. As applied to this latest knee-jerk
anti-rights craze, it is inefficient at obtaining the intent of protecting other
citizens

as it will force many model citizens to be labeled. once that occurs, those )
citizens and their families will be subject to an array of hysteria laws that strips

them of their citizenship by forcing them out of their homes (residency
restrictions), out of their neighborhoods, and eventually, into prison (for
forgetting

to register on their 95th birthday) or out of the country.

On%$ retroactivity is allowed to stand, it will spread to other areas of law. It
wi
erode hard-earned freedom for our children and future generations.

FOUNDATION OF gIES )

The facts are ignored: 97% of sex offenders never re-offend. The rights I |

?qaranteed my citizens are being tread upon by politicians chanting media-driven
ies.

THE FOUNDERS OF OUR DEMOCRACY CONCUR

"people willing to trade their freedom for temporary security deserve neither and
will Tose both

Benjamin Franklin

1f you want to be free, there is but one waK; it is to guarantee an equally full
measure of liberty to all your neighbors. There 1s no other. carl Schurz

I would rather be exposed to the inconveniences attending too much liberty than to
those attending too small a degree of it. Thomas Jefferson

Sincerely, ) ) )
yYour Constitution of the united States of America

Page 2



From: L

Sent: Tuesday, May 01, 2007 8:51 AM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Red

When creating laws directed at sex offenders please keep in mind that the creation of a witch hunt is not
far away.

The government is blind as is justice. My son was a 20-year old who had child porn dumped into his
web site. He did not seek it out. Within 4 days the State Police showed up to haul him away as a sex
offender. We were told that he would spend 12 years in jail if we did not plead guilty, and that he would
NOT have to register. That promise has been broken many times over as I watch my son having to
comply with registering. There are many young men in this situation. Some have committed suicide due
to the stigma attached.

Until the government prosecutes only sex offenders it should not create blanket laws which are applied
retroactively. Let these boys get on with their lives. Additionally the real offenders are hidden within a
registry overloaded with innocent, curious young men. [ would like to meet the male who didnot seek
out pornography as 20-year olds. To them I say: Quit being a hypocrite! Please prioritize who these laws
apply to: sex offenders who have sought out children!

Thank you.

file://D:\ N 3/27/2008



Black_shannon. txt
From: no-reply@erulemaking.net
sent: Thursday, March 22, 2007 5:09 PM
To: OLPREGS
Ssubject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:i=s======

Title: office of the Attorney General; Applicability of the sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: Shannon
Last Name: Black

Maih'nglAddress: ]

City:
country: q
State or Province:

Postal Code:

organization Name: G

comment Info:

General Comment:Does this rule only impact those moving from state to state and
those convicted

federally? will people be required to register regardless of date of conviction or
end of sentence, e.g. someone convicted in 1970 and released in 19807 Do you

know when the rules and regulations will be published to clarify the_state
compliance requirements for community notification per the new tier levels which
are substant1a11¥ different from our 3 Tlevels of risk? we would Tike to to start
working on legislative proposals but are unsure what the changes will need to be.
Thank you for your time.

Page 1



From: Wayne Bowers JENGGG—_—_gmpy
Sent: Monday, April 30, 2007 11:12 PM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up

Flag Status: Red
Hello:

In regard to the Attorney General's rufing on the interim rules on retroactivity of the Adam Walsh Act's Sex
Offender Registry and Notificaton Act (SORNA), | am writing to express my disapproval of this interpretation and
disgust that it would be considered.

First of all, so much of the present tracking laws in place are pointed at the wrong persons, putting the emphasis
so much on "stranger danger" and the person not known to young people. Statistics are available and therapists
and researchers agree that the majority of sexual exploitation is done by someone the person knows or is related
to. We have made this element of scrutiny and hysteria into a profession and business for so many people, at the
mercy of people who have worked hard to gain control of their lives from the previous inappropriate action through
therapy and self help work and with good family and social support. They want to move on. Yet these laws
prevent it from occurring. .

These laws are causing more victims. Family members of the offender are being harassed. The bread winner of
the family is not allowed to get a decent (if any) job and is in many instances not allowed to live with the family. A
new level of homelessness is developing.

And now the new ruling toward someone who has offended pre-Megan's Law? People have their lives re-
directed, and have moved past the "old self' and are doing well. The thought of this law would disrupt countless
families. Putting people in this position brings back the shame and therein lies the majority of the emotion that led
to acting out. It could cause many to go secret and move about, not be in touch with loved ones, and this brings
on a dangerous level for them, for seclusion was part of the problem in the past in most instances.

Law enforcement, parole and social service agencies are strapped with responsibilties, most suffer from under-
budgetng in local and state levels, and to add more duties and responsibilities only would lower the effectiveness
of ther department even more.

When will this nation realize the concept of retribution is a failure? Have you seen the wide disparity in numbers
of prisoners in this nation compared to other so-called civilized countries? How can we claim to be a nation
pushing for fair human rights when we have selected an element of society, which by researchers shows an
extremely high success rate of NOT re-offending, and make their lives miserable and impossible?

Please consider this phase of the Walsh Act as a futile look at just continuing to punish -- and nothing more!

Sincerely,

gaine Bowers, (NENNEEG——

file://D:\Bowers_Wayne.htm 3/27/2008
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From: ARG
sent: sunday, April 15, 2007 9:52 PM
To: OLPREGS
Subject: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Completed

That a retroactively applied Taw would even be considered in the United states is a
sign that our Constitution 1s being attacked by both 1iberal and conservative
extremists.

what next? Apply the death penalty to all convicted murderers? Or establish a death
penalty for tax evaders and kill those in prison already?

please see that the Constitution is defended by all enemies domestic and foreign as
you have sworn to do. Do not make a "sex offender registry", as vague as that
already is, more heinous and unconstitutional.

Sincerely,
Brian Boyd

Page 1
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From: no-reply@erulemaking.net
sent: sunday, April 29, 2007 2:05 PM
To: OLPREGS
subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

please Do Not Reply This Email.

public Comments on office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:i========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

publish Date: 02/28/2007 00:00:00

submitter Info:

First Name: Jeff
Last Name: Brown

MaiTing Address : AENEEGEG—G—G_—_————
Count ‘
country:

State or Province:
postal Code ) )
organization Name: Brown counseling & Consulting

comment Info: ==

General Comment:Sir

1 work every day with convicted adult and juvenile sexual offenders; I believe that
there is some value to the rational use of a RegistrK. I do not believe that every
person concvited or adjudicated for a sexual crime s ould be managed and

monitored the same way. Although I symapthize with Mr. walsh's Toss, I do not

share his passion and zeal that the solution is spending more on a system that

has no demonstrated history of reducing recidivism. I certainly do not believe that

in any form of retroactive registration ules we apply it equally to the other, (much
higher recidivism) crimes such as domestic violence, assault, etc. Thank you!

Je_f_Brown, ACSW, LCSw, CADC 11T, CSAYC/P
clinical Member of ATSA

Page 1



From: Sarah Bryer

Sent: Monday, April 30,2007 11:23 AM
To: OLPREGS

Subject: OAG Docket # 117

Follow Up Flag: Follow up
Flag Status: Red

Attachments: sorna fin.doc

Please see the attached letter in response to OAG Docket No 117,
Comments in Opposition to Interim Rule RIN 1.105--AB22

Thank you,
Sarah Bryer

Sarah Bryer

Director

National Juvenile Justice Network
at the Caalition for Juvenile Justice

AN
www. hjjn.org

file://D:\Bryer_Sarah.htm
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National Juvenile
Justice Network

April 30, 2007

David J. Karp, Senior Counsel
Office of Legal Policy, Room 4509
Main Justice Building

950 Pennsylvania Avenue, NW
Washington, D.C. 20530

Re:0OAG Docket No. 117
Comments in Opposition to Interim Rule RIN 1.105--AB22

Dear Mr. Karp,

Thank you for the opportunity to comment on the above-referenced rule. For the reasons that follow,
the National Juvenile Justice Network (NJIN) recommends that interim rule RIN 1.105 — AB22 be
withdrawn. Further, NJJN strongly urges the U.S. Department of Justice and Congress to revisit the
Adam Walsh Child Protection and Safety Act of 2006 (also known as the Sex Offender Registration and
Notification Act, SORNA) and work diligently to craft legislation that protects and defends all of our
nation’s children, including those who are victims of sexual abuse and assault, as well as children and
youth who are adjudicated for sexual offenses.

SORNA Should Not Be Applied Retroactively to Children Adjudicated Within the Juvenile System

Applying SORNA retroactively to youth adjudicated with a sexual offense is not productive public
policy for three reasons. Firstly, SORNA does not protect public safety. Secondly, as applied to
juveniles whose adjudications were previously confidential under state law, SORNA would impose an
ex post facto punishment not contemplated at the time the youth was adjudicated. And thirdly, SORNA
fundamentally fails to protect our children who have been victims of sexual abuse and assault.

Public Safety is Not Improved

Public safety is not enhanced by placing juveniles on sex offender registries. Youth who commit sex offenses
are very unlikely to recidivate and are extremely amenable to treatment. According to the National Center of
Sexual Behavior of Youth, a training and technical assistance center developed by the Office of Juvenile
Justice and Delinquency Prevention (OJJDP) and the Center on Child Abuse and Neglect, University of
Oklahoma Health Sciences Center, the recidivism rate among juvenile sex offenders is substantially lower
than that of other delinquent behavior (5-14% vs. 8- 5 8%).! This Center, the Center for Sex Offender
Management (an institute created by the Office of Justice Programs, the National Institute of Corrections and

' National Center on Sexual Behavior of Youth (NCSBY)
enile Justi

NIJIN is a project of the Coalition for Juvenile Justice. Cx



the State J;lstice Institute) and OJJDP have all found that youth sexual offenders are highly responsive to
treatment.

ni who act out sexually
do not tend to eroticize aggression, nor are they aroused by child sex stimuli.’ Mental health professionals
regard this juvenile behavior as much less dangerous. When applying the American Psychiatric Association
diagnostic criteria for pedophilia (abusive sexual uses of children) to the juvenile arrests included in the
National Incident Based Reporting System, only 8% of these incidents would even be considered as evidence
of a pedophilia disorder.* More than nine out of ten times the arrest of a juvenile for a sex offense is a one-
time event, even though the juvenile may be apprehended for non-sex offenses typical of other juvenile
delinquents.5 ‘

Moreover, juveniles are not fixed in their sexual offending behavior. Juvenile offenders wh

Finally, given that the vast majority of sexual offenses occur within families, SORNA may actually serve to
decrease appropriate intervention and treatment. If families are fearful of the public registration and
notification requirements of SORNA they may be less willing to come forward to public officials to seek
treatment and intervention when there is an incident within the family. Thus more children may continue to
be harmed as families hide from public eye their “private” family business.

Thus, children convicted of sex offenses pose an extremely low threat to public safety and the onerous
and difficult task of tracking these youth on public registries and publicly notifying relevant agencies for
a minimum of 25 years will only serve to waste public dollars and destroy children’s lives.

Additionally, the public registration and notification requirements may actually serve to decrease overall
public safety as families may choose to hide from public view sexual offenses that occur within the
family.

Applying SORNA Retroactively Imposes an Ex Post Facto Punishment for Previously Confidential
Adjudications

In most states, juvenile adjudications are confidential. Imposing community notification and placing
adjudicated youth from these states on a sex offender website would impose a substantial punishment
not imposed on adults, whose convictions were matters of public record already. For this reason, courts
could not analyze the ex post facto application of community notification to juveniles in the same way
as they have for adults. See, e.g., State v. C.M., 746 S0.2d 410 (Ala. Crim. App. 1999) (holding that, as
applied to juveniles whose adjudications were confidential under state law, Alabama’s community
notification act violated prohibition on ex post facto laws).

Youth who would be affected by this retroactive rule would have had no opportunity at the time of their
adjudication to properly weigh the consequences of community notification in court. Thus these youth
may have chosen to accept responsibility for an action for which, at the time, the consequences were
understood to be far different than public registration and notification. Given the profound impact that
the public registration and notification requirements of SORNA have on youth and their families, the
attorneys for these youth may have recommended a different course of action, an option that is
unavailable to these youth if SORNA is applied retroactively.

2 NCSBY, Center for Sex Offender Management (CSOM) and U.S. Department of Justice, Office of Juvenile Justice and Delinquency
Prevention, (2001). Juveniles Who Have Sexually Offended; A Review of the Professional Literature Report; available at
http:/mww.ojjdp.ncjrs.org/. ’

*NCSBY
4 Zimring, F.E. (2004). An American Travesty. University of Chicago Press, p. 8.
® Ibid, p. 66.
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The impact of SORNA’s abrogation of confidentiality for young people and their families is noteworthy.
In some states, youth who are placed on public sex offender registries have found it impossible to carry
on their normal lives and be productive citizens. They can be denied fair opportunities for housing,
employment and education. They are routinely harassed and assaulted; many have had to be removed
from their school for their own safety.® Community notification requirements can complicate the
rehabilitation and treatment of these youth. This stigma that arises from community notification serves
to “exacerbate” the “poor social skills” many juvenile offenders possess7 destroying the social networks
necessary for rehabilitation® " " '

Because youth’s home addresses are made public, they and their families become péfential targets for

vigilante acts of violence. Families also may find that in many states their “registered sex. offcndér” child who
lives with them makes their residence illegal, as registered sex offenders cannot live w1thm certain distances
from schools and parks. Thus SORNA stigmatizes and negatively affects the entire family, including the

parents and other children in the home.

Children are Not Protected

Youth who sexually abuse are far more likely than the general population to have been physically, sexually, or
otherwise abused themselves. Studies indicate that between 40% and 80% of sexuallgl abusive youth have
themselves been sexually abused, and that 20% to 50% have been physically abused”. As aresult of this
victimization, these youth may have impaired social skills and may associate with younger children or may be
desperate for companionship and incorrectly interpret subtle communication from others. While these youth
need to be held accountable, they also need treatment and care so that they can recover from their own trauma
and lead productive lives. Placing these youth on public registries will only harm them further and will
impede their recovery.

Although the National Center on Sexual Behavior of Youth recommends that youth sex offenders
remain within the jurisdiction of the juvenile court, SORNA would abrogate the primary juvenile court
tenet of confidentiality. The confidentiality of our juvenile courts system helps form the basis of
effective intervention and treatment for youthful offenders. This stripping away of confidentiality as it
applies to children under the age of 18 cannot be taken lightly. It cannot be too strongly emphasized that
the children implicated by this provision have not been convicted of a criminal offense, by deliberate
action of the states’ legislatures and prosecuting authorities. Rather, they have been adjudicated
delinquent and, by virtue of that adjudication, have been found to be amenable to treatment and
deserving of the opportunity to correct their behavior apart from the stigma and perpetual collateral
consequences that typically accompany criminal convictions. Subjecting juveniles to the mandates of
SORNA interferes with and threatens child-focused treatment modalities and may significantly decrease
the effectiveness of the treatment.

For all of these reasons, NJJN asserts that it is bad public policy for SORNA to be applied to children
adjudicated within the juvenile system and strongly urges the U.S. Department of Justice and Congress
to revisit the Adam Walsh Child Protection and Safety Act of 2006 and work diligently to strike a more

8 Freeman-Longo, R.E. (2000). Revisiting Megan’s Law and Sex Offender Registration: Prevention or Problem. American Probation
and Parole Association, p. 9.

7 Earl-Hubbard cited in Garfinkle, E., Comment, 2003. Coming of Age in America: The Misapplication of Sex-Offender Registration and
Community Notification Laws to Juveniles. 91 Califomia Law Review 163.

8 Rasmussen, cited in Garfinkle.

9 Center on Sex Offender Management
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compassionate and productive balance between victims of sexual abuse, partlcularly chlldren and child
victims of sexual abuse who sadly exhibit abusive behaviors. i ,

Conclusion

In closing, we urge the Attorney General to withdraw the 1nter1m rule or alternatlvely, to exclude
juveniles in its application. : :

We thank you for the opportunity to comment on the Interim Rule for the Apphcablhty of the Sex
Offender Registration and Notification Act of 2006 and we trust that our comments will be g1ven serious
and thoughtful consideration.

Sincerely,

~ Beth Amovits
Co-Chair, National Juvenile Justice Network
Executive Director, Michigan Council on Crime and Delinquency

Betsy Clarke
Co-Chair, National Juvenile Justice Network
Executive Director, Illinois Juvenile Justice Initiative

Sarah Bryer
Director
National Juvenile Justice Network

National Juvenile Justice
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Fact Sheet on Youth Who Commit Sex Offenses

Youth Sex Offenders Have a Low Recidivism Rate

Youth who commit sex offenses are highly unlikely to commit another sexual offense (OJJDP
December 2001; 30-31).

Multiple studies have demonstrated extremely low rates for sexual reoffendlng for juveniles convicted
of sex offenses.

o A 2000 study by the Texas Youth Commission of 72 young offenders who were released
from state correctional facilities for sexual offenses (their incarceration suggests that judges
considered these youth as posing a greater risk) found a re-arrest rate of 4.2% for a sexual
offense. (Zimring, Appendix C)

o A 1996 study found similarly low sex offense reC|d|V|sm rates in Baltimore (3.3-4.2%), San
Francisco (5.5%) and Lucas County, Ohio (3.2%). (Zimring, Appendix C)

o A 2000 study of 96 juvenile sexual offenders in Philadelphia showed a 3% sexual re-offense
rate. (Zimring, Appendix C)

Youth are Highly Responsive to Treatment
Youth sexual offenders are amendable to treatment.

Sexual recidivism rate for juveniles treated in specialized programs range from approximately 7-13%.
(Center for Sex Offender Management, December 1999; pg. 5)

In addition, a study by the Texas Youth Commission found that specialized sexual behavior
treatment reduced recidivism for a sex offense by 52% from the basic re-socialization program.
(Texas Youth Commission, Review of Agency Treatment; 2004)

Youth Sexual Offending Behavior Is Not Fixed
The vast scientific literature on this issue distinguishes the behavior of juveniles from adults.

Juveniles are not fixed in their sexual offending behavior. Juvenile offenders who act out sexually do
not tend to eroticize aggression, nor are they aroused by child sex stimuli. Mental health
professionals regard this juvenile behavior as much less dangerous.

When applying the American Psychiatric Association diagnostic criteria for pedophilia (abusive
sexual uses of children) to the juvenile arrests included in the National Incident Based Reporting
System, only 8% of these incidents would even be considered as evidence of a pedophilia disorder.
(Zimring; pg. 8)

More than nine out of ten times the arrest of a juvenile for a sex offense is a one-time event, even
though the juvenile may be apprehended for non-sex offenses typical of other juvenile delinquents.
(Zimring, p. 66)

Youth Sex Offenders Commonly Suffer from an Abusive Childhood

Youth who commit sex offenses have frequently been sexually abused themselves; approximately 40
to 80 % of juvenile sex offenders have been sexually abused as children. (Becker and Hunter, 1997;
cited in OJJDP, 2001; pg. 3)

Ry ?ﬁ” www.njjn.org
NJJN is a project of the Coalition for Juvenile Justice 1



DRAFT SEX OFFENDER INFORMATION SHEET

e As aresult of this victimization, these youth may have impaired social skills and may associate with
younger children or may be desperate for companionship and incorrectly interpret subtle
communication from others. '

Juvenile Sex Offenders Constitute a Low Percentage of Sex Offenses . r
Juveniles commit a small percentage of overall sexual assaults, and of these, the most common fall in the
least coercive categories. ' o i e -

o Between 1998-1999, juveniles accounted for only 5.6% of the arrests for sex crime killings, which is-

one half of one percent of all the homicides committed by juveniles. (Zimring, p. 51) '

 Juveniles are responsible for only 12% of rape incidents:(Zimring p. 50) .

« Juveniles accounted for 19% of all non-rape, other sex-crime arrests. -One possible explanation for
this is that adults escape detection for predatory sex crimes more easily than juveniles. (Zimring, p.

50)

Youth can be Labeled Sexual Offenders because of Age of Consent Laws
Age of consent laws can unfairly criminalize adolescent behavior. Almost all sexual behavior by children
who are below the age of consent is against the law.
 An adjudication of sexual abuse against a 16 year-old boy for consensually caressing a 13 year-old
girl's breasts required him to register as a sex offender until his 25" birthday; a disposition upheld by
the Supreme Court of Arizona ( In Re Prima County Juvenile Appeal cited in Garfinkle 2003).
e Under the Idaho Code, two fifteen year olds engaged in “heavy petting” would be guilty of a felony
requiring them to register on the state’s sex offender list.

Youth are Significantly and Negatively Impacted by Registration and Community Notification Laws

o 38 states now extend coverage to include juveniles in their sex offender registries and at least 6
states have laws with no specific reference to juveniles (Zimring, 2004; pg. 148).

e Youth required to register and notify the community about their offense can be hindered from
becoming productive citizens by being denied fair opportunities for employment, education, and
housing.

e Community notification requirements can complicate the rehabilitation and treatment of these youth.
Youth have been known to be harassed at school, forcing them to drop out (Freeman-Longo pg. 9).
This stigma that arises from community notification serves to “exacerbate” the “poor social skills”
many juvenile offenders possess (Earl-Hubbard cited in Garfinkel, 2003), destroying the social
networks necessary for rehabilitation (Rasmussen,1999; cited in Garfinkel 2003).

Successful Legal Challenges to Registries
e In Alabama juveniles successfully mounted an equal protection and ex post facto challenge against
the notification requirements and other provisions of the state’s Megan's Law.’
¢ In New Jersey, the State Supreme Court ruled that registration requirements for juveniles had to
include more due process protections.’
e In Massachusetts, advocates successfully amended the proposed sex offender bill to apply to only
“convicted” offenders, thereby excluding “adjudicated” delinquents.

Recommendations:

Federal and state justice systems have a long tradition of treating juvenile offenders differently than adult
offenders. Given the scientific research over the past several decades revealing that the human brain takes
much longer to mature than originally suspected, it is even more imperative that policy reflects these
developmental differences between youth and adults.

; State v. C.M., 746 So0.2d 410 (1999).
In re Registrant J.G., 777 A.2d 891 (N.J. 2001).
gt/za ( )
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e Treatment and assessment should be prioritized over registration and notifi catlon

(o]
(0]

« Registration and notification of juvenile sex offenders should happehvr
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Treatment should be tailored to the individual case.
The treatment used should be the least invasive possible.

sly and with caution..-
There should be a legal presumption against reglstratlon and not|ﬂcat|on of juvemles '
There should be risk classification procedures. v
There should judicial review for all youth to be placed on sex offender reg|str|es
For non-coercive and non-forceful behavior:(i.e. status crlmes) registration and notlf catlon

should be barred.
There should always be a juvenile court procedure to contest reglstratmn and notlf catlon

National Juvenile
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From: Deborah Brent i ]
Sent: Monday, April 16,2007 1:34 AM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Completed

I am totally opposed to the retroactivity proposed to the
Adam Walsh Sexual Offender Registry Act. These people
have been found guilty and punished. To my mind this would
be a violation of their civil rights.

I think every sex offender should be punished to the full
extent of the law, but not at the expense of the Constitution.

Deborah Ledgerwood

.

Pain is inévitable, suffering is optional.
--M. Kathleen Casey



JON S. CORZINE State o-fwew ]ersey YVONNE SMITH SEGARS
Governor Office of the Public Defender o Public Defender

Special Hearings Unit
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April 26, 2007

David J. Karp, Senior Counsel
Office of Legal Policy,

Room 4509, Main Justice Building,
950 Pennsylvania Avenue, NW
Washington, DC 20530.

Re: Comments to Sex Offender Registration and
Notification Act, OAG Docket No. 117

Dear Mr. Karp:

The following comments submitted by the New Jersey Office of
the Public Defender are in response to the United States Attorney
General’s published regulations providing that the Sex Offender
Registration and Notification Act (hereinafter “SORNA”) is to
apply retroactively. The Attorney General’'s decision is intended
to give the federal government the authority to prosecute former
sexual offenders under SORNA for failure to register.

As outlined below, however, applying SORNA retroactively
will create a host of negative unintended consequences. First,
as compared to New Jersey'’s Megan’s Law, SORNA’s much broader
community notification provisions will predictably cause many
former offenders to lose housing and employment, thereby
significantly increasing their risk to the community. Second,
the instability in housing and employment which will follow in
the wake of SORNA's broad community notification will undermine
New Jersey’s capacity to monitor former sexual offenders under
well-established state parole programs and to encourage their
successful rehabilitation. Third, SORNA's mandated notification
system will, unlike New Jersey’s Megan’s Law, contain the same
information for each offender and have no individualized
assessment of risk, making it far less informative to the public
and less valuable as a tool for public safety.

Although the scope of New Jersey’s public notification is
tailored based upon an offender’s risk level, we have
nevertheless seen numbers of instances where sex offender
notification ignited strong public reaction. These responses



have interfered with registrants’ attempts to secure and maintain
steady employment and decent housing -- basic resources widely
acknowledged by experts in the field as essential to reducing

- recidivism levels.?’

With respect to the impact of notification on employment,
even employers willing to hire former convicts frequently draw
the line at former sex offenders once they realize that the
community will be provided notification that a sex offender is
working in the business. Like employers, landlords are sensitive
to the economic harm they may sustain if their tenants or the
public-at-large learn they are providing housing to a former sex
offender. The result has been that public notification has
rendered offenders homeless and jobless.

In addition, this notification has led directly to numerous
incidents of harassment, vandalism and assaults of former sex
offenders, designed in many instances to drive them from their
communities. In one New Jersey case, following notification five
bullets were fired through the front window of a registrant’s
apartment by a neighbor, nearly wounding an innocent tenant.?

The Third Circuit Court of Appeals has provided the
following summary of the public’s response to sex offender
community notification in New Jersey:

The record documents that registrants and their families
have experienced profound humiliation and isolation as a
result of the reaction of those notified. Employment and
employment opportunities have been jeopardized or lost.
Housing and housing opportunities have suffered a similar

l§§§ R. Hanson and K. Morton-Bourgeron, “The Characteristics of
Persistent Sexual Offenders: A Meta-Analysis of Recidivism
Studies,” Journal of Consulting and Clinical Psychology 2005,
vol. 73, No. 6 1158-59 (showing a 20% correlation between
unemployment and re-offense rates among sex offenders); United
States Department of Justice, Center for Sex Offender Management
(hereinafter “CSOM”) Recidivism of Sex Offenders, (May 2001)
(citing six studies concluding that stable housing, employment,
and sex offender treatment reduce recidivism levels); The
Association for Treatment of Sexual Offenders (hereinafter
“ATSA") Ten Things You Should Know about Sex Offenders and
Treatment (same).

2A detailed description of incidents of dozens of cases of
physical harm and threats occurring to registrants and their
families following notification in New Jersey, as well as
examples of instances where registrants lost jobs and housing is
available upon request.

2
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fate. Family and other personal relationships have been
destroyed or severely strained. Retribution has been visited
by private, unlawful violence and threats and, while such
incidents of ‘vigilante justice’ are not common, they happen
with sufficient frequency and publicity that registrants
justifiably live in fear of them. '

E.B. v. Verniero, 119 F3d 1077, 1102 (3d Cir. 1997)3

If applied retroactively, SORNA is even more likely to
result in former offenders losing housing and employment. In New
Jersey, direct notification to individual members of the public,
the type most likely to impact offenders jobs and housing,
typically occurs only in high risk cases, or approximately four
percent of the State’s overall sex offender registrant
population. New Jersey Admin. Office of the Courts, Report on
Implementation of Megan’s Law at 17 (Nov. 2006) (hereinafter “AOC
Report”) .

However, SORNA'’s notification is not tailored to risk. For
every offender subject to SORNA (tiers 1,2 and 3), identical
information is authorized to be disseminated directly to a
substantially broader segment of the public than under New Jersey
law, increasing the risks of lost housing and employment. Unlike
Megan’s Law, SORNA will include both a state and a national
Internet website, and will provide direct notice to every
individual or organization who requests it in the jurisdiction
where a registrant lives, works and attends school. As in New
Jersey, notification will also go to schools; however, under
SORNA it will also include public housing agencies, social
service agencies, agencies that do background checks, and
volunteer organizations in which contact with minors might occur,
and will be re-disseminated in those three jurisdictions each

3 These sorts of problems are not unique to New Jersey. A

Department of Justice study of the impact of Wisconsin’s
notification law summarized interviews with thirty offenders.
Eighty-three percent of the offenders said that notification
resulted in “exclusion from residence”; seventy-seven percent
reported “threats/harassment”; sixty-six percent reported
“emotional harm to family members” and “ostracized by neighbors
neighbors/acquaintances”; and fifty percent reported “loss of
employment.” U.S. Dep’t of Justice, National Institute of
Justice, "Sex offender Community Notification: Assessing the
Impact in Wisconsin,” at 10 (Dec. 2000); see also Doe v. Pataki,
120 F.3d 1263, 1279 (2™ Cir. 1997) (noting “numerous incidents
in which sex offenders have suffered harm in the aftermath of
notification.”)

3
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time the individual changes one of his three addresses. 42 USC.
§ 16914. Moreover, we are also concerned that simply
disseminating another round of sex offender notifications (this
time pursuant to SORNA) will, for the reasons outlined above,
lead to evictions and job terminations. Finally, in addition to
its much broader scope of notification, SORNA allows states to
include an employer’s name and address in the public notification
(Id. at § 16914), a provision which will virtually ensure that
employment loss becomes even more prevalent.

SORNA’s retroactive application will also impact the lives
of persons who are not subject to sex offender notification in
New Jersey, jeopardizing their housing and employment as well as
the progress they have made rehabilitating their lives. This
will occur in cases where a New Jersey Court or County Prosecutor
determined, following a thorough case review, that a person did
not pose a risk justifying community notification. See AOC
Report at 21 (describing that in 597 cases a New Jersey Superior
Court judge determined, following a hearing that no sex offender
notification was required.) .

Similarly, the Attorney General’s decision will require sex
offender notification in cases where the New Jersey legislature
considered a person’s offense so remote in time as to make
notification unnecessary. N.J.S.A. 2C:7-2(b) (2) (establishing
the cutoff for sex offender registration). Others will be
subject to SORNA notification despite having satisfied to a court
the statutory prerequisites for being relieved of further public
notification. See N.J.S.A., 2C:7-2(g) (demonstrating the passage
of “15 years following release from prison” and proving that the
applicant is “not likely to pose a threat to the safety of
others.”) 1In addition, under SORNA, persons will be subject to
public notice despite the New Jersey legislature’s determination
that their offense did not require sex offender notification.
Compare 42 U.S.C. § 16911 (including offenses such as
exhibitionism and possession of child pornography) with N.J.S.A.
2C:7-2 (excluding these offenses under New Jersey’s Megan's Law.)

Furthermore, SORNA’'S retroactive application would replace
New Jersey’'s notification system with a scheme of far less value
to the public. The State has successfully employed its risk-
based approach to public notification for the past thirteen
years. N.J.S.A. 2C:7-8. As part of that system, New Jersey is
careful to include an individualized determination of a person’s
risk level so the public can be alerted to those persons most
likely to reoffend. This tailored system is the notification
scheme recommended by experts in the field.4

*csom, Community Notification and Education at 13 (April 2001)
(concluding that due to the considerable consequences that occur
4
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However, should SORNA be applied retroactively the public
will receive identical, broadly disseminated community
notification for thousands of individuals, regardless of the
person’s tier level. Moreover, the notice will not contain an
individualized assessment of risk. By removing this aspect of
New Jersey’s notification and disseminating the identical notice
for all offenders, SORNA will make the public far less able to
differentiate between offenders, making the notification scheme
far less effective.

Other beneficial aspects of New Jersey’'s system will be lost
through SORNA's retroactivity. By impacting a registrant’'s
ability to provide for basic needs, SORNA will alsoc impede
implementation of effective sex offender monitoring systems, like
New Jersey’'s Community/Parole Supervision for Life program. See
N.J.A.S. 2C:43-6.4. This program prevents new offenses by
closely supervising former offenders in the community. However,
in order for the State’s monitoring program to be successful it
is critical that former offenders have a job and a place to live.

Given SORNA’'s likely impact on offenders’ housing and
employment, we have considerable concern whether this importart
monitoring program can continue to be effective.

Another New Jersey sex offender management practice which
will be negatively impacted by SORNA involves our courts. As an
incentive, prosecutors, with a court’s consent, currently use the
offer of a lower risk level and narrower forms of public
notification to encourage former sexual offenders to remain
employed and in treatment. If SORNA applies retroactively and
the same notification is always mandated, New Jersey will lose a
highly effective means of motivating registrants to continue
abstinence from drugs, and further rehabilitation and therapy.
Instead, these same individuals, despite their best efforts, will
be made to face a very real threat of homelessness and
unemployment.

New Jersey’s means of managing former sexual offenders in
the community has been highly successful. In the time since New
Jersey’s Megan’s Law was enacted the State’s Department of
Corrections has conducted a number of studies of the recidivism
rates of the State’s sexual offenders. Those studies demonstrate
that New Jersey has a sex offender recidivism rate far below the

“community notification may best be reserved for those offenders
at greatest risk to reoffend.”) ATSA, Comments Submitted to the
House and Senate Judiciary Committees regarding SORNA, March 7,
2006. '

5
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overall national average rate of 13%.° It would be manifestly
wrong in such an important area of child and community safety to
alter New Jersey’s successful approach with a.system that is
untested and will predictably increase the number of jobless and
homeless former sexual offenders.

Having increasing numbers of offenders facing the prospect
of eviction and termination from employment will likewise
undermine the Internet registration scheme that is at the heart
of SORNA. This will occur as increasing numbers of homeless
registrants will have no addresses to post for the purpose of law
enforcement and public information. Moreover, under these
circumstances there is a likelihood that, out of frustration,
persons will refuse to register, further undermining the public
safety purpose of the legislation.

Also, New Jersey will not be able to continue to encourage
incest victims to report sexual abuse by utilizing exceptions to
public notification for this low risk group. With these
exceptions, New Jersey avoids advertising the name and family
relations of incest victims on the Internet. N.J.S.A. 2C:7-13.
Under SORNA, there are virtually no exceptions to such notice.

R.K. Hanson, & M. Bussiere, Predicting relapse: A meta-analysis
of sexual offender recidivism studies. Journal of Consulting and
Clinical Psychology, 66 (2), 348-362 (1998).

The conclusions reached by New Jersey’s studies included the
following:

Of the 115 inmates released in 1994 from the sex offender
treatment facility (“Avenel”) where offenders found to be
repetitive and compulsive are incarcerated, 7 (6%) were
reconvicted of a sex offense in the five year period following
their release.

Of the 123 inmates released from Avenel in 1995, 8 (6.5%) were
re-convicted of a sex offense in the five year period following
their release.

Of the 79 inmates released from Avenel in 1990, only 3 (3.8%)
were re-convicted of a sex offense in the ten year period
following their release.

Of the 507 inmates released from Avenel during the years 1994
through 1997, 34 (6.7%) were re-arrested for a sex offense in the
three year period following their release. For the group of
offenders who spent their time in general population, rather than
at Avenel, and maxed out on their sentences, 14 (6.2%) were re-
arrested for a sex offense in the three year period following
their release.

6

New Jersey is an Equal Opportunity Employer



We are concerned that this may prevent children from reporting
abuse, since parents with the same surname as the victim are
likely to be advertised in notices throughout their communities.

In sum, for the forgoing reasons we respectfully request
that the Attorney General reconsider his decision to have SORNA
apply retroactively. Doing so will predictably up-root former
sex offenders from stable housing and jobs after years of
.rehabilitation, and will undercut effective means of community
supervision. It will impose a one-size-fits-all approach to
notification, unrelated to a person’s risk level, depriving the
community of New Jersey’s far more effective and efficient risk
based notification system. In short, the decision to apply
SORNA’'s notification retroactively should be reversed as it will
undermine, not heighten, community safety.

Respectfully submitted,

YVONNE SMITH SEGARS

PUBLIC FENDER

By awulé;t___
Michael Z. Buncher
Deputy Public Defender
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Attachments: comments to retroactive app of adam walsh final 1tr
head.doc

Attached are comments from the New Jersey Office of the Public Defender
in response to the U.S. Attorney General's proposed regulations
providing that the Adam walsh Sex Offender Registration and Notification
Act (SORNA) 1is to apply retroactively.

Notice:

This e-mail Message and any attachment to this e-mail message

contain information that may be legally privileged and confidential
from the State of New Jersey, Office of the Public Defender. If you
are not the intended recipient , you must not review, transmit, print,
copy, use or disseminate this e-mail or any attachments to it.

If you have received this e-mail in error, please immediately notify
us by return e-mail or by telephone at and delete this
message, Please note that this e-mail message contains a forwarded
message or is a reply to a prior message, some or all of the contents
of this message or any attachments may not have been produced by the
State of New Jersey, Office of the Pug1ic Defender. This notice is
automatically appended to each e-mail message leaving the State of
New Jersey Office of the Public Defender
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Public Comments on office of the Attorney General; Applicability of the Sex Offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act :

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: gl

Last Name: GEENGG—_G—
Mailing Address:

City:

Country: United States
State or Province: @iw
Postal Code:
Organization Name:

comment Info: ==

General cComment:This can not be allowed to be applied retroactively. The manner in
which one is

classified has to be uUnconstitutional. The Taw does not take past criminal
history into consideration or if the offender has a spouse and children. Each
offender should be assessed using a risk assessment tool before being placed on
a tier. california already requires all sex offenders to register for life. with
your Tier I & II these people will not have to register for 1ife. The law will
also have a flip flop effect of sorts because many of the offenses committed
against children here in california classify the perpetrator as high risk. you
law will change the status of many, in the wrong direction. way too many laws
attacking the sex offender has recently come to light and just when former
offenders here in california were getting over the fact that Jessica's Law will
not app1¥ to them, you hit the entire nation with new registration requirements
that will cause many ﬁeop1e to lose homes and jobs. No one thought this through
because everyone in the political arena are afraid to say that_these
requirements are too harsh especially for those that have complied with the
california registration requirements. Please change your opinion_on making this
law retroactive or at least take into consideration the current Taws that each
state has and honor what they have in place now. If this doesn't happen a_dear
family member will have to comply to a whole new set of laws that currently
don't apply to him here. Here in california the only offenders that are required
to register every 3 months are those that deemed sexually violent predators by a
court of law. Your Tier III will unjustly be apﬁ11ed to my family member even
though he is not a monster. Please think about his spouse and children in your
decision, this law will have horrible consequences on them too. Many victims
right Erou s oppose the new laws that are being passed as counter productive to
the rehabilitation of a former offender.
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From: no-reply@erulemaking.net
Sent: wednesday, April 04, 2007 4:08 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish pate: 02/28/2007 00:00:00

submitter Info:

First Name: R. Steven

Last Name: Coleman

Mailing Address: (NP
City:
country:
State or Province:
Postal Code:
organization Name: Mississippi Department of Public Safety

comment Info:
General comment:Wednesday, April 4, 2007

SEX OFFENDER REGISTRATION AND NOTIFICATION
Reference Proposed Rule: OAG Docket No. 117

The Mississippi Department of Public Ssafety, Crime Information Center,
sex Offender Registry comments that the proposed rule ? 72.1 which specifies the
applicability of the requirements of the Sex offender Registration and Notification
Act to include sex offenders convicted prior to the enactment of that Act, is well
considered and therefore, should become a part of the Federal requirements
governing sex offender registration and notification.

we also agree that these requirements must include reﬂistering and
keeping the registration current in each jurisdiction_in which a sex offender
resides, is an employee, or is a student. Thus, we also indorse the proposed ?
7263 which will govern the state?s applicability of the Sex offender Registration
an

Notification Act. If finally approved, those requirements of the Sex Offender
Re%istration and Notification Act would apply to all sex offenders, including sex
offenders convicted of the offense for which registration is required prior to the
enactment of that Act. |

In the year 2000, the Mississippi Legislature enacted the Mississippi
sex Offenders Registration Law which became effective from and after July 1,
2000. MCA ? 45-33-25 requires any person residing within this state, who has
been convicted of any enumerated sex offense, to register with the Department of
Public safety. The Mississipﬁi pDepartment of Public Safety (DPS) maintains the
sex Offender Registry (SOR) which is used to compile and publish information on
convicted sex offenders residing, working, or attending school in Mississippi. This
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coleman_Steven.txt

SOR Taw apg]ies to all such convictions, re ardless of the date, even if occurring
prior to the statute?s effective date of July 1, 2000. Therefore, state law in
Mississippi is compatible with the proposed federal rule.

we sincerely trust this brief comment will be beneficial to the gathering

of information pertaining to the proposed federal rule of OAG Docket No. 117.

Respectfully,

R. Steven Coleman
Attorney, Senior
Miss. Bar # 6365
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pated: February 16, 2007.
Alberto R. Gonzales,
Attorney General.

[FR Doc. E7?3063 Filed 2727707; 8:45 am]
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DEPARTMENT OF JUSTICE

28 CFR Part 72

[Docket No. OAG 117; A.G. Order No. 28687
2007] _

RIN 1105?AB22

office of the Attorney General;

Applicability of the Sex offender
Registration and Notification Act
AGENCY: Department of Justice.
ACTION: Interim rule with request for
comments.

SUMMARY: The Department of Justice is

publishing this interim rule to specify

that the requirements of the Sex

offender Registration and Notification

Act, title I of Public Law 1097248, apply

to sex offenders convicted of the offense

for which registration is required before

the enactment of that Act. These

verDate Aug<31>2005 15:10 Feb 27, 2007 Jkt 211001 PO 00000 Frm 00016 Fmt
4700 sfmt 4700 E:\FR\FM\28FER1.SGM 28FER1 erjones on PRODPC74 with
RULES

Federal Register / vol. 72, No. 39 / wWednesday, February 28, 2007 / Rules and
Regulations 8895

requirements include registration by a

sex offender in each jurisdiction in

which the sex offender resides, is an

employee, or is a student. The Attorney

General has the authority to make this

specification pursuant to sections 112(b)

and 113(d) of the sex Offender

Registration and Notification Act.

DATES: Effective Date: This interim rule
is effective February 28, 2007.

Comment Date: Comments must be

received by April 30, 2007.
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David J. Karp, Senior Counsel
Office of Legal Policy, Room 4509
Main Justice Building

950 Pennsylvania Avenue, NW
Washington, DC 20530

Re: OAG Docket No. 117
Dear Senior Counsel Karp:

I am opposed to the Interim Rule issued as a result of the Adam Walsh Act (AWA) and
SORNA by Attorney General Gonzales.

Posting places of employment in a federal database will stand in the way of any sex
offender being able to earn a living, no matter how minor their crime. This is
counterproductive to the goal of reintegrating ex-felons back into society as self
supporting, productive citizens.

The Attorney General Gonzales said that SORNA's applicability will be to "virtually the
entire existing sex offender population". There is no mention about whether Congress
specifically limits what Mr. Gonzales can do.

In California, there are already laws in effect to handle the truly high risk offender and
considering all sex offenders one and the same makes no sense.

Of course we all want to prevent sex crimes. However, SORNA is an ill conceived,
poorly thought out Rule that should be discarded immediately

Sincerely,

T Gt Ciebon.

Marie Callahan
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New Mexico Sentencing Commission

Bill Richardson, Governor
Hon. Joe Caldwell, Charr
Billy Blackburn, Vice-Chair

Members:

Cynthia Aragon

Appainted by President of State Bar Assoc.
John Bigelow

Chief Publlc Defender

Bob Cleavall

Appointed by the Speaker of the House
John Denko, Jr.

Secretary of Department of Public Safety
Mark Donatelli

Appointed by the Speaker of the House
Roger Hatcher

Appointed by the Association of Counties
Dorian Dodson

Secretary of Children, Youth and Families
Arthur Pepin

Appointed by Chief Justice of Supreme Court
Patricia Madrid

Attorney General

Gina Maestas

Appointed by Chief Justice of Supreme Court
Lemue] Martinez

Appointed by District Attorneys Association
Antonio Ortega

Appointed by the Speaker of the House
Hon. Lynn Pickard

Appointed by Chief Judge of Court of Appeals
Hon. John Pope

Appointed by District Court Judge'’s
Association

Angie Vachio

Appointed by the Governor

Hon. Jerry Ritter

Appointed by District Court Judge's
Assoclation

Suellyn Scarnecchia
Dean of University of New Mexico School of

David Schmidt

Appointed by the Senate Prasident
Pro-Tempore

Martin Suazo

Appointed by the Senate President
Pro-Tempore

Melissa Stephenson
Appointed by the Governor

Joe R. Williams

Secretary of Gorrections

Staff:

Michael Hall, Esq.
Executive Director

Tony Ortiz, Esq.
Deputy Director

Randall Cherry, Esq.

SOMB Steaff Acorney

Paul Guerin, PhD
Linda Freeman, M.A,
Julie Frendle

Nancy Gettings
LaDonna LaRan

Re:

April 29, 2007

David J. Karp, Senior Counsel
Office of Legal Policy, Room 4509
Main Justice Building

950 Pennsylvania Avenue, NW
Washington, D.C. 20530

OAG Docket No. 117
" Comments in Opposition to Interim Rule RIN 1.105--AB22

Dear Attorney General Gonzales:

The Juvenile Committee of the New Mexico Sentencing Commission voted
unanimously at its regular meeting on April 16, 2007 to express its opposition to the
interim rule RIN 1.105--AB22. Further, the Committee strongly urges the U.S.
Department of Justice and Congress to revisit the Adam Walsh Child Protectlon and
Safety Act of 2006 and work diligently to strike a moré compassionate and productive
balance between victims of sexual abuse, particularly children, and child v1ct1ms of
sexual abuse who sadly exhlblt abusive behav10rs -

The Juvenile Committee of the New Mexico Sentencmg Conimission is comprised of
many, of the state’s leaders in juvenile justice, including its chairman Robert Cleavall,
former deputy director of Juvemle justice, Dorian Dodson, Secretary of Children, Youth
and Families, Lemuel Martinez, Appointed by District Attorneys Association, Angie
Vachio, Appointed by the Governor, Hon. Jerry Ritter District Court Judge, Suellyn
Scarnecchia, Dean of University of New Mexico School of Law, David Schmidt,
Chairman of New Mexico’s Juvenile Justice Advisory Committee as well as citizen
members appointed by the Senate President Pro-Tempore.

The New Mexico Sentencing Commission also oversees the state Sex Offender
Management Board whlch will be sendmg its input to you under separate letter.

Our Juvenile Comm1ttee is opposed to the U. S Department of Justice’s interim
determination that Title I of the Adam Walsh Child Protection and Safety Act of 2006,
also known as the Sex Offender Registration and Notification Act (SORNA), applies
retroactively to all sex offenders as defined by the Act regardless of when they were
convicted, and is also opposed to the overall applicability of Title I to children who
have been adjudicated within the juvenile system and not convicted as adults.

2808 Central Avenue SE, Room 114 4 Albuquerque, New Mexico 87106

(505) 277-3494 4 FAX (505) 277-4215 4 Toll Free: 1-888-466-2552
www.nmsc.state.nm.us 4 nmsc@unm.edu



April 28, 2007

David J. Karp, Senior Counsel, Office of Legal Policy
Room 4509 Main Justice Building

950 Pennsylvania Ave. N.W.

Washington, D.C. 20530

OAG Docket No. 117
My concerns regarding the interim decision by the U.S. Attorney General regarding the
retroactivity of the Adam Walsh Act (AWA) are documented below, along with my

concerns about the juvenile component, and the punitive effects of the SORNA.

Should Not Retroactively Include Those Not Previously Required to Register Per
the Jacob Wetterling Act

The interim decision states:

“The current rulemaking serves the narrower, immediately necessary
purpose of foreclosing any dispute as to whether SORNA is applicable
where the conviction for the predicate offense occurred prior to the
enactment of SORNA. This issue is of fundamental importance to the
initial operation of SORNA, and to its practical scope for many years,
since it determines the applicability of SORNA’s requirements to virtually
the entire existing sex offender population.”

Differentiation needs to be made however between those that previously were required to
register per the Jacob Wetterling Act, and those that did not. The AWA should NOT be
retroactively applied to those that were not required to register per the Wetterling
Act. It should only be applied retroactively to those that met the definition in the
Wetterling Act, including those currently released into the community, and those
incarcerated, at the time the AWA took effect. The Attorney General’s decision is not
one that should be “all or none”. It requires differentiation. One cannot assume, nor
should that imply that if the AWA is not made retroactive to all past offenders that the
entire existing sex offender population would not be subject to the AWA. Instead, the
Attorney General needs greater differentiation, so that those that previously were required
to per the definition in the Wetterling Act would continue to do so as part of the
requirements of the AWA; but those that did not, would not be subject to the AWA.
Moving forward, obviously, all new offenders that meet the definition of sex offender as
defined in the AWA would be included.

There are many important reasons why this should be the case:

1. Some individuals were determined by a judge to not be deemed a sexual
offender, and were not required to register. There are several states that make
this a judicious decision. (Which is a much more appropriate method of
labeling than a categorical offense based decision.)

2. Some have already completed their term of registration

3. Some have had their offenses expunged or pardoned.



4, Some were not required to register by law, including the Jacob Wetterling Act.
This is especially significant because many states do not place persons < 18
years of age at the time of the offense on the sex offender registry.

5. Some were allowed by law to petition the court for removal from the registry,
and that request was successfully granted after judicious review by the court.

The interim decision on retroactivity will pose the following implementation problems
within states, and may even jeopardize its implementation:

1. How will states find those persons above that either did not have to register, or
no longer have to register?

2. How will these individuals be notified of thelr new requirements under the
AWA?

3. Lengthy and time consuming processes way have to be implemented to review
past cases to determine if an individual meets the new definition for a sexual
offender per the AWA. This decision could not be done without proper
representation of the offender, and the ability to challenge any decision

4. Increased costs to states to determine who retroactively meets the definition in
the new law

5. Increased costs to the states to locate and notify those individual who
retroactively meet the definition in the law.

AWA Should Not Include Juveniles

The AWA never should have been applied to juveniles. As a long-time advocate for
juveniles, and particularly those with learning disabilities, I am disappointed that any
juveniles are included in the definition of a sexual offender per the AWA. Iam not
alone; many professional organizations oppose the inclusion of juveniles on a sexual
offender registry (SOR). It is important to consider that the members of these
organizations work with both victims and offenders; they understand the developmental
differences of juveniles; they know the distinct differences in the nature of sexual contact
by a juvenile versus that of an adult; and they know the impact to a child victim by a
juvenile is significantly different than when contact is done by an adult. Below a just
some of the organizations that wrote letters or positions statements opposing the inclusion
of juveniles on a sexual offender registry, and sought to have them excluded from
legislation that became the Adam Walsh Act.

American Psychological Association

Clinical Social Work Federation.

National Association of Social Workers

National Association of School Psychologists

School Social Work Association of America

Society for Research in Child Development

Association for the Treatment of Sexual Abusers

National Mental Health Association

American Academy of Child and Adolescent Psychiatry

10 Federation of Families for Children’s Mental Health

11. National Juvenile Justice and Delinquency Prevention Coalition
12. National Consortium for Child and Adolescent Mental Health Services

00NN LR W N



If you would like copies of any of these position statements, please feel free to contact
me, and I will assure that you get it.

Given the rehabilitative nature of our juvenile court system; the fact that these individuals
do not have a conviction on their record; the fact that effective intervention and treatment
is the basis of our juvenile court system; that fact that state laws and court decisions
chose to address an individual’s issues as a juvenile; and the fact that confidentiality in
juvenile matters should be maintained, juveniles should not be subjected to the stigma
and unintended consequences that accompanying being labeled a sexual offender.

Punitive Effects of the SORNA

Having worked closely with individuals that have been placed on the SOR, I can tell you
this label is definitely punitive. These individuals lose jobs, housing, schooling and
scholarship opportunities, and normal socialization opportunities. It fractures the family,
and places them at risk for divorce, suicide and depression. Registration requirements are
“not just an inconvenience” - they are detrimentally life altering. I know of 2 that have
committed suicide because they could not live with a label that inappropriately defined
them. Both were 14 — 18 at the time of the offense. Sadly, a few states already place
juveniles on their registry. It is heartbreaking to see the negative impact to their life for
offenses that sometimes occurred when they were as young as 10 years old. I work with
states to change such irrational laws. Regardless, as any juvenile moves into adulthood,
their offense is treated in the same manner as an adult offender when it comes to the
SOR. The impact on these young offenders is devastating (and I consider young as 21
years old or less because late adolescence isn’t complete until approximately 21 or 22).
Research shows us this labeling is rarely justified. A juvenile court judge from Kent
County Michigan said it best. “It should be reserved for only those juveniles that commit
the most heinous of crimes, and show no remorse, and no response to intervention”.

It’s disheartening to think that 14 — 18 year olds will be subject to the AWA because of
the acts of Joshua Wade, the offender in the Amy Zyla case. Joshua Wade stands apart
from most juveniles because he refused to participate in his therapy and treatment
program. When discharged from the state, it was known that he did not respond to
intervention. Sadly, so many other juveniles are being wrongly labeled because of him,
and will be subjected to the unintended punitive effects of being labeled a “sexual
offender”. If you think the SORNA is not punitive, I challenge you to live a few days in
the life of someone that bears the label of sex offender — even that of a young person.
You will be shocked to see the negative impacts of such a label. That’s why over-
inclusion is a problem. It doesn’t make society safer, and at the same time these punitive
effects will incur even greater financial burden to society.

Thank you for this opportunity to be heard as the Attorney General considers this
important decision.

Sharon Denniston, Juvenile Advocate, qgjjaiiGNuGum.
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From: Eric EadSP
Sent: Thursday, March 01, 2007 10:40 PM

To: OLPREGS
Subject: SORNA

Follow Up Flag: Follow up
Flag Status: Completed

I have some concerns regarding safety and well bein? of family members of those
individuals that SORNA applies to such as their children, spouses, parents, ect. For
example all vehicles operated b¥ those SORNA applies to will be Tisted on the
internet. Ooften times the vehicle may not be driven bx the offender but rather a
family member, friend spouse, parent, ect. How will they be protect_by vigilantes?
How can they protect themselves against attacks? I also believe publicly publishing
an offenders employer may cause potential problems for the employer. It will also
increase unemployment for offenders and their families, thus leading to_a less
stable, less positive enviorment. Regardless of what the AG states I believe that
SORNA 1is punitive in nature not only to the offender, but to_his family as well. It
violates ex qost facto statutes as well in my opionion. I believe there also needs
to be more clarification on the tier levels as there is some confusion regarding
registration time frame, classification, ect. I look forward to any comments you may
have, Sincerely, Eric Eads
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From: no-reply@erulemaking.net
Sent: Saturday, April 28, 2007 12:16 AM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:========

Title: Office of the Attorney General; Applicability of the sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: Kathie
Last Name: Gourlay
Mailing Address:

City:

country: United States
State or Province:
Postal Code:
Organization Name:

comment Info:

General Comment:Regarding OAG Docket 117 - I don't think it is right to make this
sex offender registration law _
retroactive to people who may have offended many years ago, performed any punishment

mandated by the government, and then not reoffended. Also, when they did commit an

offense,
they did not realize there might be this type of punishment.
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From: H/E Haws _

Sent: Tuesday, May 01, 2007 2:44 AM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Red

Attachments: Fact Sheet on Juvenile SO's.doc

It is wrong to make Adam Walsh Act registration and notification retroactive. Please, please pay attention to the

attached Fact Sheet and realize how grossly unfair it is to lump all of our youthful sex offenders into the category
of “predators”. We live in Americal!l What is the heavy hand of the Government doing? What about Due Process
and Ex Post Facto?

Oh, the unintended consequences of “do-good”, "feel-good" rules . . .

Edna Haws

|

file://D:\Haws_Edna.htm 3/27/2008
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From: Brent Gunnell

Sent: Friday, April 27, 2007 7:03 PM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Completed
Re:OAG Docket No. 117

What in the world are some of you people thinking. The way the laws are written, the
penalty for almost any sexual contact is already grounds for a lifetime of consequences for
every offender regardless of the significance or gravity of the event.

Every "sex offender" is pronounced a predator!! This takes away from the small number of
actual deviants and creates hysteria for all.

You cannot win the war on Drugs!!

You have not won the war on Terror!!

You allow alcohol to plague the roads and homes of America!! :
You incarcerate four times the number of people than the almost any other country in the

world!!

And then you come up with this kind of ruling and believe you will solve the problem
of sexual predators in this country!!!

You ought to know by now: There is no end to treatment, because the concept foisted on the
public is; THERE IS NO CURE FOR ANY LEVEL OF SEX OFFENDERS!!!

Treatment is undergoing many changes and there is no real evidence any kind of
treatment has been effect in reducing recidivism. In fact the rate of recidivism is virtually the

probationary programs admit they have no real evidence of their programs reducing
recidivism, but they continue to run them as if they are working!!!

So in my opinion, adding another layer of retroactive rulings for all sex offenders makes
little sense and is bad policy, as probation and therapy currently required of all plea
bargains, already amounts to PROBATIONARY AND THERAPEUTIC
JURISPRUDENCE. If you don't understand this it means, additional punish beyond jail
sentences and the thousands of dollars offenders currently spend to defend themselves.

Spend your time and efforts on the real bad guys. There are predators. Concentrate on those
5 or 6% of all sex offenders who have problems and need more treatment and jail time than
all the others put together.

Brent Gunnell
Arizona Resident

file://D:\Gunnell_Brent.htm | 3/27/2008
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From: Virginia Davis

Sent: Monday, April 30, 2007 6:19 PM
To: OLPREGS

Subject: OAG Docket No. 117

Importance: High

Follow Up Flag: Follow up
Flag Status: Red

Attachments: awa interim rule comments.pdf
Attached please find comments from the National Congress of American Indians in response to OAG Docket No.
117.

Virginia Davis

Associate Counsel

National Congress of American Indians
1301 Connecticut Avenue, NW Suite 200
Washington, DC 20036

I

file://D:\Davis_Virginia.htm 3/27/2008



v,

S0/

EXECUTIVE COMMITTEE

PRESIDENT

Joe A. Garcia
Ohkay Owingeh
(Pueblo of San juan)

FIRST VICE-PRESIDENT
Jefferson Keel
Chickasaw Nation

RECORDING SECRETARY
Juana Majel
Pauma-Yuima Band of Mission Indians

TREASURER
W, Ron Allen
Jamestown S’Klallam Tribe

REGIONAL VICE-PRESIDENTS

ALASKA
Mike Williams
Yupiaq

EASTERN OKLAHOMA
loe Grayson, Jr.
Cherokee Nation

GREAT PLAINS
Mark Allen
Flandreau Santee Sioux

MIDWEST
Robert Chicks
Stockbridge-Munsee

NORTHEAST
Randy Noka
Narragansett

NORTHWEST
Ernie Stensgar
Coeur d’Alene Tribe

PACIFIC
Cheryl Seidner
Wiyot

ROCKY MOUNTAIN
Carl Venne
Crow Tribe

SOUTHEAST
Leon Jacobs
Lumbee Tribe

SOUTHERN PLAINS
Steve Johnson
Absentee Shawnee

SOUTHWEST
Manuel Heart
Ute Mountain Ute Tribe

WESTERN
Kathleen Kitcheyan
San Carlos Apache

EXECUTIVE DIRECTOR
Jacqueline Johnson
Tiingit

NCAI HEADQUARTERS
1301 Connecticut Avenue, NW
Suite 200

Washington, DC 20036
202.466.7767

202.466.7797 fax

www.ncai.org

NATIONAL CONGRESS OF AMERICAN INDIANS

April 30, 2007

David J. Karp

Senior Counsel, Office of Legal Policy
Room 4509, Main Justice Building
950 Pennsylvania Avenue, NW.,
Washington, DC 20530

RE: OAG Docket No. 117

Dear Mr. Karp:

I am writing on behalf of the National Congress of American Indians, the nation’s
oldest and largest organization of American Indian and Alaska Native tribal
governments, to comment on the interim rule announced in OAG Docket No. 117.

The tribal governments represented by NCAI share the federal government’s
commitment to protecting our communities and citizens from sexual predators. Prior
to the Adam Walsh Act, a number of Indian tribes had adopted sex offender registry
codes. These codes take a variety of forms that reflect the remote rural nature of many
Indian communities where oftentimes access to technology is low, but community
knowledge and cohesiveness is high. The approach taken by the tribes also varies
depending on how the federal government is meeting its responsibility to provide law
enforcement services to tribal communities.! NCAI and our tribal members also
worked successfully to include a provision in the Violence Against Women Act of
2005 to create a National Tribal Sex Offender Registry so that Indian tribes could
share information with one another and improve our ability to track dangerous
offenders.

We have grave concerns, however, that the Adam Walsh Act was written without
adequate consideration of current tribal practices and the unique circumstances in
Native communities, and as a result, enforcement of the Act in Indian Country will be
undermined (please see the attached NCALI resolution for an additional discussion of
these concerns). After reviewing the interim rule, we are concerned that the
Department of Justice is now compounding the problem by drafting rules and
guidelines for implementation of the Act without consultation with tribal
governments, as required by federal law, and therefore without sufficient knowledge
of the circumstances in Indian Country.

Executive Order No. 13175 (attached) requires all federal agencies to consult with
Indian tribes on a government-to-government basis before proposing legislation or
promulgating rules and regulations that will have a substantial impact in Indian
Country. While different agencies may interpret the consultation responsibility in

' In many areas the federal law enforcement responsibility is met directly by the Bureau of Indian
Affairs (BIA), whereas in others the tribe has taken over this responsibility from the BIA pursuant o a
638 contract. In still others, the federal government has delegated its law enforcement responsibility to
the state.



different ways, it is clear that “meaningful” consultation means something more than the
opportunity afforded to the general public to participate in notice and comment rulemaking. The
consultation requirement is one way in which the federal government gives effect to its unique
responsibilities to the Indian nations. Moreover, it is the best way to develop effective policies
given the complex and unique legal status, histories, and present-day circumstances of Indian
peoples.

Because Indian tribes were not consulted in the development of the Adam Walsh Act or the
interim rule, the comprehensive nature of the National Sex Offender Registration system will
likely be compromised. Neither the interim rule nor the Federal Register notice accompanying
the interim rule give any guidance about how the rule will be applied in Indian Country. The
remarkable complexity of the existing division of law enforcement responsibilities among
federal, state, and tribal authorities is not reflected in tribal provisions of the Adam Walsh Act,
not is it addressed in the interim rule. The federal government has the primary responsibility for
providing law enforcement services to tribal communities. In many areas this federal law
enforcement respon51b111ty is met directly by the Bureau of Indian Affairs (BIA), whereas in
others the tribe has contracted to provide for this responsibility pursuant to a 638 contract. In
still others, the federal government has delegated its law enforcement responsibility to the state.
Despite its significant role in providing law enforcement and judicial services on tribal lands, it
is unclear what role the Bureau of Indian Affairs will play in the implementation and
enforcement of the Act.

Section 127 of the Adam Walsh Act gives tribal governments the option of electing to be a
registration and enforcement “jurisdiction” for purposes of the Act, and many tribes have
elected to do so. Unlike the states, however, there are many tribes that do not currently have a
sex offender registration and notification program in place, and it will likely take considerable
time for these tribal registration systems to come online. It is unclear from the interim rule
where an offender who lives or works on tribal lands where a registry does not currently exist is
expected to register for the next two years (the permissible time for jurisdictions to come into
compliance under the statute). As a result, it is likely that the Act’s purpose of “eliminating
potential gaps and loopholes” will likely be compromised in the short term. As leaders who
want to keep our communities safe, this is very concerning.

We are also concerned that individuals, Indian and non-Indian alike, who have been convicted
of qualifying offenses will technically be in violation of federal law despite the fact that it is a
practical impossibility for them to comply if they live or work on tribal lands and that tribe does
not yet have a registry. Clearly there is something wrong if federal law criminalizes the failure
to do something that it is impossible for an individual to do.

Additionally, notifying tribal offenders of the retroactivity rule has the potential to place a
substantial burden on tribal and Bureau of Indian Affairs law enforcement agencies. Under the
Adam Walsh Act, tribal court convictions for certain offenses now trigger a federal registration
requirement. Because many tribes who plan to participate under the Adam Walsh Act do not
currently have a sex offender registry code in place, many of the tribal offenders to whom the
Adam Walsh Act provisions now apply are required to register for the first time. In addition to
the problem raised above regarding where these offenders are to register, it is unclear from the
rule how these offenders are to be notified of this new requirement.
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Tribal courts and tribal and BIA law enforcement services are severely under-funded and lack
the resources that would be required to track-down offenders who are no longer incarcerated
and notify them of the new registration requirement. A recent Bureau of Indian Affairs study
concluded that the police-to-citizen ratio in Indian Country is less than one-half of what it is
nationally. In many areas, there may be just a few officers on duty each shift charged with
patrolling an area as large as the State of Connecticut. Although we understand that financial
assistance will be available to tribes under the Adam Walsh Act, no such monies have yet been
made available. Tribal governments have many pressing public safety needs that will go unmet
if scarce tribal and BIA resources are diverted to a notification program.

We have no doubt that there are solutions to the implementation challenges outlined above, but
it is imperative that Indian tribes are given an opportunity to provide input into developing those
solutions. Unfortunately, Indian tribes were not consulted during the development of the Adam
Walsh Act or the interim rule, and have not been asked to give input into other guidelines that
are currently being developed by the Department of Justice. We strongly urge the DOJ to
comply with the consultation requirement set forth in EO 13175.

We recommend and request that a meeting be held as soon as possible with representatives from
Indian tribes, the Department of Justice, and the Department of Interior to begin discussing how
best to integrate Indian tribes into the national sex offender registration and notification system.
This meeting should take place as soon as is practicable to allow tribes to make informed
decisions prior to the July 27, 2007 deadline. Please contact me or NCAI Associate Counsel
Virginia Davis, 2uiiillll:o follow-up on this request and with any questions.

Sincerely,

Joe Garcia
President
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NATIONAL CONGRESS OF AMERICAN INDIANS

The Nationai Congress of American Indians
Resolution #ECWS-07-003

Title: Urging Congress to Amend Section 127 of the Adam Walsh Act

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants the inherent
sovereign rights of our Indian nations, rights secured under Indian treaties and
agreements with the United States, and all other rights and benefits to which we are
entitled under the laws and Constitution of the United States, to enlighten the public
toward a better understanding of the Indian people, to preserve Indian cultural values,
and otherwise promote the health, safety and welfare of the Indian people, do hereby
establish and submit the following resolution; and

WHEREAS, the National Congress of American Indians (NCAI) was
established in 1944 and is the oldest and largest national organization of American
Indian and Alaska Native tribal governments; and

WHEREAS, according to Department of Justice statistics, 1 in 3 Native
women will be sexually assaulted in her lifetime; and

WHEREAS, tribal governments are committed to fulfilling their responsibility
to protect and promote public safety on tribal lands and a number of tribes have
developed innovativé strategies for tracking sex offenders on tribal lands; and

WHEREAS, on July 27, 2006 Congress passed the Adam Walsh Act, which
created a National Sex Offender Registry and Notification System; and

WHEREAS, Section 127 of the Adam Walsh Act addresses Indian tribes and
was included without any hearings, consultation or consideration of the views of tribal
governments and current tribal practices; and

WHEREAS, Section 127 forces tribal governments to affirmatively elect to
comply with the mandates of the Act by July 27, 2007 or the state in which the tribe is
located will be given jurisdiction to enforce the Act and would then have the right to
enter tribal lands to carry out and enforce the requirements of the Act; and

WHEREAS, tribal governments in the mandatory P.L. 280 states would be
forced to relinquish civil jurisdiction to the states for limited purposes under the Act;
and

WHEREAS, the Act requires tribes who elect to comply with the Act, to
maintain a sex offender registry that includes a physical description, current
photograph, criminal history, fingerprints, palm prints, and a DNA sample of the sex
offender; and



NCAI 2007 Winter Session ' Resolution ECWS-07-003

WHEREAS, the tribal provisions of the Adam Walsh Act make no reference to the
National Tribal Sex Offender Registry authorized in Title IX of the reauthorization of the
Violence Against Women Act passed in 2005 that was developed in consultation with Tribal
governments and is more consistent with principles of tribal sovereignty; and

WHEREAS, Congress has failed to appropriate any money to develop the National
Tribal Sex Offender Registry, nor to assist tribes into developing the systems necessary to
comply with the mandates of the Adam Walsh Act and is unlikely to do so prior to the July 27,
2007 deadline for tribes to opt-in; and

WHEREAS, the Department of Justice has not yet issued any regulations or guidance
for implementation of the Act and it seems increasingly unlikely that any such guidance will be
promulgated prior to the July 27, 2007 deadline; and

WHEREAS, the provision in the Adam Walsh Act that gives states enforcement
authority essentially delegates federal law enforcement authority on many reservations where
no such delegation has occurred for any other area of law and states are not currently exercising
criminal jurisdiction; and

WHEREAS, requiring tribes to take affirmative action to avoid an expansion of state
jurisdiction on tribal lands represents an unprecedented diminishment of tribal sovereignty and
will likely result in an expansion of state jurisdiction that will unnecessarily complicate the
already confusing system of criminal jurisdiction on tribal lands and diminish cooperation
between states and tribes on law enforcement; and

WHEREAS, the existing scheme of criminal jurisdiction on tribal lands is sufficient
to fully enforce the registration requirements of the Adam Walsh Act without the provision
delegating federal enforcement authority to the state in places where states do not currently
have this authority; and

NOW THEREFORE BE IT RESOLVED, that the NCAI does hereby call upon the

Congress to amend the Adam Walsh Act to remove the existing tribal provisions and engage in

a process of consultation with tribal governments to determme how best to include tribal nations
in the national sex offender registry; and

BE IT FURTHER RESOLVED, that the NCAI does hereby call upon the Congress
to remove the arbitrary July 27, 2007 deadline for tribes to elect to participate; and

BE IT FURTHER RESOLVED, that NCAI calls upon Congress to strike the portion
of the Adam Walsh Act that delegates federal enforcement authority under the statute to the
states; and

BE IT FINALLY RESOLVED, that NCAI calls upon Congress to appropriate
sufficient funds for tribes to develop registration systems that will comply with the mandates of
the Adam Walsh Act and for the development of the National Tribal Sex Offender Registry, and
calls upon the Department of Justice to authorize tribal registration numbers.
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NCAI 2007 Winter Session Resolution ECWS-07-003

CERTIFICATION

The foregoing resolution was adopted by the Executive Council at the 2007 Executive Council
Winter Session of the National Congress of American Indians, held at the Wyndham Washington
and Convention Center on February 26-28, 2007 with a quorum present.

A

PrW

ATTEST:

/0.

Rgffding Secreta
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Title 3—

The President

Executive Order 13175 of November 6, 2000

Consultation and Coordination With Indian Tribal
Governments

By the authority vested in me as President by the Constitution and the
laws of the United States of America, and in order to establish regular
and meaningful consultation and collaboration with tribal officials in the
development of Federal policies that have tribal implications, to strengthen
the United States government-to-government relationships with Indian tribes,
and to reduce the imposition of unfunded mandates upon Indian tribes;
it is hereby ordered as follows:

Section 1. Definitions. For purposes of this order:

(a) “Policies that have tribal implications” refers to regulations, legislative
comments or proposed legislation, and other policy statements or actions
that have substantial direct effects on one or more Indian tribes, on the
relationship between the Federal Government and Indian tribes, or on the
distribution of power and responsibilities between the Federal Government
and Indian tribes.

{b) “Indian tribe” means an Indian or Alaska Native tribe, band, nation,
pueblo, village, or community that the Secretary of the Interior acknowledges
to exist as an Indian tribe pursuant to the Federally Recognized Indian
Tribe List Act of 1994, 25 U.S.C. 479a.

(c) “Agency” means any authority of the United States that is an “agency”
under 44 U.S.C. 3502(1), other than those considered to be independent
regulatory agencies, as defined in 44 U.S.C. 3502(5).

(d) “Tribal officials” means elected or duly appointed officials of Indian
tribal governments or authorized intertribal organizations.

Sec. 2. Fundamental Principles. In formulating or implementing policies
that have tribal implications, agencies shall be guided by the following
fundamental principles:

(a) The United States has a unique legal relationship with Indian tribal
governments as set forth in the Constitution of the United States, treaties,
statutes, Executive Orders, and court decisions. Since the formation of the
Union, the United States has recognized Indian tribes as domestic dependent
nations under its protection. The Federal Government has enacted numerous
statutes and promulgated numerous regulations that establish and define
a trust relationship with Indian tribes.

(b) Our Nation, under the law of the United States, in accordance with
treaties, statutes, Executive Orders, and judicial decisions, has recognized
the right of Indian tribes to self-government. As domestic dependent nations,
Indian tribes exercise inherent sovereign powers over their members and
territory. The United States continues to work with Indian tribes on a
government-to-government basis to address issues concerning Indian tribal
self-government, tribal trust resources, and Indian tribal treaty and other
rights.

(c) The United States recognizes the right of Indian tribes to self-government
and supports tribal sovereignty and self-determination.
Sec. 3. Policymaking Criteria. In addition to adhering to the fundamental
principles set forth in section 2, agencies shall adhere, to the extent permitted
by law, to the following criteria when formulating and implementing policies
that have tribal implications:
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(a) Agencies shall respect Indian tribal self-government and sovereignty,
honor tribal treaty and other rights, and strive to meet the responsibilities
that arise from the unique legal relationship between the Federal Government
and Indian tribal governments.

(b) With respect to Federal statutes and regulations administered by Indian
tribal governments, the Federal Government shall grant Indian tribal govern-
ments the maximum administrative discretion possible.

(c) When undertaking to formulate and implement policies that have tribal
implications, agencies shall:

(1) encourage Indian tribes to develop their own policies to achieve pro-
gram objectives;

(2) where possible, defer to Indian tribes to establish standards; and

(3) in determining whether to establish Federal standards, consult with
tribal officials as to the need for Federal standards and any alternatives
that would limit the scope of Federal standards or otherwise preserve the
prerogatives and authority of Indian tribes.

Sec. 4. Special Requirements for Legislative Proposals. Agencies shall not
submit to the Congress legislation that would be inconsistent with the policy-
making criteria in Section 3.

Sec. 5. Consultation. (a) Each agency shall have an accountable process
to ensure meaningful and timely input by tribal officials in the development
of regulatory policies that have tribal implications. Within 30 days after
the effective date of this order, the head of each agency shall designate
an official with principal responsibility for the agency’s implementation
of this order. Within 60 days of the effective date of this order, the designated
official shall submit to the Office of Management and Budget (OMB) a
description of the agency’s consultation process.

(b) To the extent practicable and permitted by law, no agency shall promul-
gate any regulation that has tribal implications, that imposes substantial
direct compliance costs on Indian tribal governments, and that is not required
by statute, unless:

(1) funds necessary to pay the direct costs incurred by the Indian tribal
government or the tribe in complying with the regulation are provided
by the Federal Government; or

(2) the agency, prior to the formal promulgation of the regulation,

(A) consulted with tribal officials early in the process of developing the
proposed regulation;

(B) in a separately identified portion of the preamble to the regulation
as it is to be issued in the Federal Register, provides to the Director of
OMB a tribal summary impact statement, which consists of a description
of the extent of the agency’s prior consultation with tribal officials, a summary
of the nature of their concerns and the agency’s position supporting the
need to issue the regulation, and a statement of the extent to which the
concerns of tribal officials have been met; and

(C) makes available to the Director of OMB any written communications
submitted to the agency by tribal officials.

(c) To the extent practicable and permitted by law, no agency shall promul-
gate any regulation that has tribal implications and that preempts tribal
law unless the agency, prior to the formal promulgation of the regulation,

(1) consulted with tribal officials early in the process of developing the
proposed regulation;

(2) in a separately identified portion of the preamble to the regulation
as it is to be issued in the Federal Register, provides to the Director of
OMB a tribal summary impact statement, which consists of a description
of the extent of the agency’s prior consultation with tribal officials, a summary
of the nature of their concerns and the agency’s position supporting the
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need to issue the regulation, and a statement of the extent to which the
concerns of tribal officials have been met; and

(3) makes available to the Director of OMB any written communications
submitted to the agency by tribal officials.

(d) On issues relating to tribal self-government, tribal trust resources,
or Indian tribal treaty and other rights, each agency should explore and,
where appropriate, use consensual mechanisms for developing regulations,
including negotiated rulemaking.

Sec. 6. Increasing Flexibility for Indian Tribal Waivers.

(a) Agencies shall review the processes under which Indian tribes apply
for waivers of statutory and regulatory requirements and take appropriate
steps to streamline those processes.

(b) Each agency shall, to the extent practicable and permitted by law,
consider any application by an Indian tribe for a waiver of statutory or
regulatory requirements in connection with any program administered by
the agency with a general view toward increasing opportunities for utilizing
flexible policy approaches at the Indian tribal level in cases in which the
proposed waiver is consistent with the applicable Federal policy objectives
and is otherwise appropriate.

(c) Each agency shall, to the extent practicable and permitted by law,
render a decision upon a complete application for a waiver within 120
days of receipt of such application by the agency, or as otherwise provided
by law or regulation. If the application for waiver is not granted, the agency
shall provide the applicant with timely written notice of the decision and
the reasons therefor.

(d) This section applies only to statutory or regulatory requirements that
are discretionary and subject to waiver by the agency.

Sec. 7. Accountability.

(a) In transmitting any draft final regulation that has tribal implications
to OMB pursuant to Executive Order 12866 of September 30, 1993, each
agency shall include a certification from the official designated to ensure
compliance with this order stating that the requirements of this order have
been met in a meaningful and timely manner.

(b) In transmitting proposed legislation that has tribal implications to
OMB, each agency shall include a certification from the official designated
to ensure compliance with this order that all relevant requirements of this
order have been met.

(c) Within 180 days after the effective date of this order the Director
of OMB and the Assistant to the President for Intergovernmental Affairs
shall confer with tribal officials to ensure that this order is being properly
and effectively implemented.

Sec. 8. Independent Agencies. Independent regulatory agencies are encour-
aged to comply with the provisions of this order.

Sec. 9. General Provisions. (a) This order shall supplement but not supersede
the requirements contained in Executive Order 12866 (Regulatory Planning
and Review), Executive Order 12988 (Civil Justice Reform), OMB Circular
A-19, and the Executive Memorandum of April 29, 1994, on Government-
to-Government Relations with Native American Tribal Governments.

(b) This order shall complement the consultation and waiver provisions
in sections 6 and 7 of Executive Order 13132 (Federalism).

(c) Executive Order 13084 (Consultation and Coordination with Indian
Tribal Governments) is revoked at the time this order takes effect.

(d) This order shall be effective 60 days after the date of this order.
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Sec. 10. Judicial Review. This order is intended only to improve the internal
management of the executive branch, and is not intended to create any
right, benefit, or trust responsibility, substantive or procedural, enforceable
at law by a party against the United States, its agencies, or any person.

me

THE WHITE HOUSE,
November 6, 2000.



From: Candace Faverty ¢y

Sent: Monday, March 05, 2007 2:42 PM

To: OLPREGS

Subject: Concerning 28 CFR Part 72 -- ACTION: Interim rule with request for comments.

Follow Up Flag: Follow up
Flag Status: Completed
There has been questions of offenders and parents of juvenile offenders concerning the Adam

rage 1 0l 4

Walsh Act

(HR 4472) pertaining to the definition of Offenses Involving Consensual Sexual Conduct as defined in

Subtitle A - Sec. 111 (5)(C)

Subtitle A--Sex Offender Registration and Notification
SEC. 111. RELEVANT DEFINITIONS, INCLUDING AMIE ZYLA EXPANSION OF SEX
OFFENDER DEFINITION AND EXPANDED INCLUSION OF CHILD PREDATORS

which contains the following
(5) AMIE ZYLA EXPANSION OF SEX OFFENSE DEFINITION-

(A) GENERALLY- Except as limited by subparagraph (B) or (C), the term
‘sex offense’ means--

(i) a criminal offense that has an element involving a sexual act or
sexual contact with another;

(ii) a criminal offense that is a specified offense against a minor;
(iii) a Federal offense (including an offense prosecuted under
section 1152 or 1153 of title 18, United States Code) under section
1591, or chapter 109A, 110 (other than section 2257, 2257A, or
2258), or 117, of title 18, United States Code;

(iv) a military offense specified by the Secretary of Defense under
section 115(a)(8)(C)(i) of Public Law 105-119 (10 U.S.C. 951
note); or

(v) an attempt or conspiracy to commit an offense described in
clauses (i) through (iv).

(B) FOREIGN CONVICTIONS- A foreign conviction is not a sex offense for
the purposes of this title if it was not obtained with sufficient safeguards for
fundamental fairness and due process for the accused under guidelines or
regulations established under section 112.

And specifically this section

(C) OFFENSES INVOLVING CONSENSUAL SEXUAL CONDUCT- An
offense involving consensual sexual conduct is not a sex offense for the
purposes of this title if the victim was an adult, unless the adult was under
the custodial authority of the offender at the time of the offense, or if the
victim was at least 13 years old and the offender was not more than 4 years
older than the victim.

DEPARTMENT OF JUSTICE

28 CFR Part 72
[Docket No. OAG 117; A.G. Order No. 2868-2007]

file://D:\Faverty Candance 2007_03_05.htm
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RIN 1105-AB22

Office of the Attorney General; Applicability of the Sex Offender
Registration and Notification Act

AGENCY:: Department of Justice.

ACTION: Interim rule with request for comments.

The Interim rule with requests for comments does not address the issue of "OFFENSES INVOLVING

CONSENSUAL SEXUAL CONDUCT" There are many young men ages 17-21 who are currently
required to register in various States and Jurisdictions across the United States, who by this definition
would not be required to register. What is the intent with this definition?

1.Does it only pertain to Federal Offenses?

2.Does it perta in to all Jurisdictions?
3.Does it only pertain to Consensual sex acts occuring after the enactment of the Adam Walsh Act?

4.Does it perta in retroactively thereby allowing these young men to be removed from the registries?
5.W ill States retain the option of having these young men on their State/Local registries while not

including them in the National Registry?
6.1 fretroactive, how does one get themselves removed, will they have to petition the court of their

conviction for removal?
There are so many young men whose lives are ruined due to this type of sexual misconduct, some
resorting to suicide as they see no future for themselves. These questions require addressing sooner than
later before more young men end their lives.

Thank you,

Candace Faverty

file://D:\Faverty Candance 2007_03_05.htm 3/27/2008
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From: Families for Fairness [ty
Sent: Sunday, April 15,2007 5:25 PM

To: OLPREGS
Subject: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Completed

Att: Mr. David J. Karp, Senior Counsel
Office of Legal Policy.

DEPARTMENT OF JUSTICE
28 CFR Part 72
[Docket No. OAG 117; A.G. Order No. 2868-2007]

RIN 1105-AB22

Office of the Attorney General; Applicability of the Sex Offender Registration and Notification Act
Department of Justice.

Interim rule with request for comments.

Dear Mr. Karp,

We respectfully submit our suggestions for rules in the implementation'of the
Adam Walsh Act. We represent young first offenders, those ages 18-19, still
teenagers, yet prosecuted as adults, for experimental sexual experiences.

1. We recommend that there be a tiered system allowing leniency for your first
offenders -- those who are lowest risk of re-offending.

2. We recommend that juveniles and first offenders under age 20 at the time of
offense be on a private registry, available only to law enforcement, thus not
labeled and have their lives ruined.

Let them have a second chance.

3. Young offenders usually mature out of their unacceptable sexual

behaviours. Most of the time their offenses do not involve weapons, true violence,
abduction, etc. yet they are classed the same as true violent predators. A registry
with several tiers dilutes it's usefuiness.

4. Definitions such a predator, violent, etc. need to mean just that, and not
casually used for young people who are experimenting with sexuality. Again, it
dilutes the usefulness of the registry.

5. Massive education campaign to let kids know what the legal consequences of
underage sex in their states. This is vital. Most kids haven't any idea what they
are facing, legally.

| file://D:\Families_for Fairness.htm . 3/27/2008
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6. There is no evidence registry does anything to prevent future crime. Thus any
use, should be for only those who are dangerous, most likely to re-offend: Victims
are boys, strangers, weapons are used, abduction involved, multiple offenses, etc.

7. Treatment works. The idea of "no cure' is only true for some mentally

disordered folks who suffer from such things as pedophilia. Don't clutter up the

registry with others.

8. It's more a function of parents, not government, to protect their children as

nearly all sex offenses

against children are in the child's own home, or by someone close to the family.

No registry or laws will stop this unfortunately.

Thank you.
Lynn Hughes

Director
Families for Fairness

14
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L$n Hughes

Director
Families for Fairness
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From: jean watso

Sent: Monday, April 30, 2007 3:54 PM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up

Flag Status: Red

We are very concerned about the ruling that will allow states to retroactively publish the address for the
place of employment of sex offenders. There are many sex offenders in our nation who have put their
lives together and not offended again. To publish the work addresses of these people will ensure that
many of them lose their jobs. Jobs are extremely difficult for these people to find in the first place.
Experts agree that stable employment is one of the most important factors in preventing recidivism for
offenders. We own a company and have found that persons with criminal backgrounds can make
excellent employees when they are given the chance to turn their lives around. It would be a major
disadvantage to our company to retroactively publish our address because we have given an offender
stable employment. We are asking that this ruling be overturned and this information not be allowed to
be made public.

Thank you.

Jim and Beverly Elam

Ahhh...imagining that irresistible "new car" smell?
Check out new cars at Yahoo! Autos.

file://D:\Elam_Jim_Beverly.htm 3/27/2008
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From: Anita DiMarino

Sent: Saturday, April 28, 2007 11:42 AM
To: OLPREGS

Subject: OAG docket # 117- Retroactivity

Follow Up Flag: Follow up
Flag Status: Completed

No retroactivity on registers!!!

Better yet, No Public Registers!!!

They are more dangerous to society than the crimes from
which you think you are "protecting society!!!

These public registries are Hate Laws at their finest and will
produce a fear-filled and angry society. An angry society can
easily be manipulated into violent retribution against the
innocent family and landlords of the accused.

Come to your senses and stop this legislation immediately!!!

Ahhh...imagining that irresistible "new car" smell?
Check out new cars at Yahoo! Autos.

file://D:\DiMarino_Anita.htm 3/27/2008
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David J. Karp, Senior Counsel

Office of Legal Policy,

Room 4509

Main Justice Building, 950 Pennsylvania Avenue
NW Washington, DC 20530

Dear Mr Karp

Today I am writing to you to voice my concern and opposition for the
Interim Rule issued as a result of the Adam Walsh Act and SORNA by the
Attorney General Gonzales. This act is wrong, being used as a method of
punishing people for past offenses after which they had served their time in
prison or probation. It lumps low risk offenders the same as high risk and
this is not balanced justice but a public safety issue.

Please consider the effect this will have on the one million families attached
to a sex offender when they cannot earn a living. We now have offenders
living under a bridge in Florida..they must value animals more than men!
This is not right or just, and will open up an invitation for more violence.

There is a lie that has been told to the public that sex offenders cannot be
rehabilitated and that they have a high rate of recidivism. This is unfair
and untrue. Why is it that a murder, drug addict or arsonist can be
rehabilitated but a sex offender cannot?

This is not Nazi Germany but sadly I see many of our rights being taken
away, this is only the beginning unless we wake up and realize that the start
of removing a persons rights under these conditions will soon lead to more

- and more of all persons losing their rights! This is a frightening state of
affairs and SORNA should be disbanded and done away with now!!

T:gar}kygu Q& A
Linda Clarke &m
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From: no-reply@erulemaking.net
Sent: Monday, April 23, 2007 1:22 PM
To: OLPREGS
Subject: Public Submission

Attachments: P__Lawjus_rule comments(sex offender).doc

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex offender
Registration and Notification AcCt:========

Title: Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: Hirsh

Last Name: Kravitz

Mailing Address: NN
City: washington

Country: United States

State or Province: DC

Postal Code: 20005

organization Name: National Conference of State Legislatures

comment Info:

General Comment:See Attached
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April 23, 2007

Mr. David J. Karp

Senior Counsel

Office of Legal Policy

Room 4509 Main Justice Bulding
950 Pennsylvania Avenue, NW
Washington, DC 20530

Interim Rule: Applicability of the Sex Offender Registration and Notification Act
Docket ID: OAG 117; A.G. Order No. 2868-2007

To Whom It May Concern:

Thank you for providing this opportunity for the public to express concerns about the
Applicability of the Sex Offender Registration and Notification Act as found in Title I of
Public Law 109-248.

The language is said to apply to sex offenders convicted of the offense for which
registration is required before the enactment of the Sex Offender Registration and
Notification Act. The requirements include registration by a sex offender in each
jurisdiction in which the sex offender resides, is an employee, or a student. The National
Conference of State Legislatures NCSL) seeks a clarification as to whether the Act
applies retroactively to anyone who was ever convicted of a sex offense or only those
convicted of a sex offense while there was a state law in effect.

In a recent meeting with the new Director of the SMART Office, NCSL learned that the
intent of the retroactivity provision in the interim rule is not to include offenders who
were convicted pre-SORNA and who are no longer under state supervision, but that if
such a person ever reenters the state criminal justice system, states would be required to
enter this person into the sex offender registry at that time. However, for the sake of
clarity, NCSL asks that the intent of the retroactivity provision be rewritten to reflect this
interpretation. In seeking this clarification, The National Conference of State Legislatures
is firm in our belief that the retroactivity provision shall only apply to currently registered
sex offenders in the states so as to respect state sovereignty over the treatment of sex
offenders as laid out in each state’s respective sex offender registry provisions.

Sincerely,

Susan Parnas-Frederick
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From: no-reply@erulemaking.net
Sent: Wednesday, March 07, 2007 1:29 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: Fred

Last Name: Lopez
Mailing Address:

City:

Country: United States
State or Province: CA
Postal Code:
organization Name:

Comment Info:

Genera]fComment:You can not make this new registration requirement retroactive. The
State o

California already has very strict registration requirements for sex offenders.
California takes a better approach to the registration and notification
requirements than what is proposed in this new law. Your method of evaluation
for Tier levels is unconstitutional. You have not based it on any evaluation
tools that are available. In california many of the offenders that are
considered high risk will probably fall into the Tier I category and those that
are only considered serious offenders will fall into your Tier III category. You
can not be allowed to Tet this happen. It will be a huge flip flop for this
state if the high risk offenders become Tier I and only have to register for 15
years. California Law already requires 1ife time registration for all convicted
sex offenders. Apply this new Taw only to those convicted after the bill was
signed into law and I urge you to use an effective evaluation tool like the one
used in Canada and many state here for setting a Tier level. You will violate
the rights of those that here in california are not considered High Risk by
subjecting them to a whole new set of rules after the fact.

Another thing you must Tlook at is all the former offenders that have a spouse
and children. We have to take their safety into consideration. They must be
protected from vigilante attacks and from being taunted or harassed in school
and on the streets. I understand that we have to protect our children but the
majority of all child molestations are perpetrated by someone close to the
child. This new law is too broad and too far reaching and will do nothing to
?revent future attacks. The only thing I see this law doing is endangering the
ife of the former offender and his or her family.
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From: no-reply@erulemaking.net

Sent: Tuesday, March 06, 2007 9:30 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

lL.egacy Document ID:

RIN: 1105-AB22

Publish pate: 02/28/2007 00:00:00

Submitter iInfo:

First Name: <R

Last Name:

Mailing Address:

City: '

Country: United States

State or Province: CA

Postal Code:

Organization Name: United Against Oppression and Neglect

Comment Info:

General Comment:his decision by the Attorney General to make this retroactive is
terrible news.

we understand that our children need to be protected against possible sexual
assaults. My oldest son was convicted over 10 years ago for having sex with a
female part¥ goer. He was not charged as nor is he a child molester. Under
California law he is required to register every year and is only listed on the
Megan's Law website by zip code. under this new ¥aw he may be required to
register every three months and have all of his information available on the
internet. My son is married and has two beautiful ¥oung children he and his wife
are raisin%. The possibility of his address being 1isted on the internet will
put the safety of children in jeopardy. His wife and children have rights and
you are violating them by changing his registration status. If his address was
available to the public via the internet he would have never of gotten married,
let alone have children. Please consider the safety of his wife and children. He
is comp1y1ng with the registration laws in california and he and his family
should not be further scrutinized. He has been a wonderful, Toving and caring
Dad. He realizes the error in judgment he made 10 years ago and is dealing, or
trying to, with all of the new laws that are sweeping our Nation. Posting my
son's home address and work address is not in the interest in public safety. No
one is looking at the ramifications this will have on, not only my grandchildren
and dau?hter—1n-1aw, the spouses and children of all registered sex offenders
that fall under this catagory. we keep coming up with irrational Taws without
first having proof that any of these steps will he1ﬁ protect our children. Let's
help qrotect my grandchildren and the sanctity of the family by not allowing
this law to be applied retroactively.
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From: no-reply@erulemaking.net
Sent: Monday, April 30, 2007 12:10 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Red

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex Offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish pate: 02/28/2007 00:00:00

Submitter Info:

First Name: Cathy

Last Name: Morton

Mailing Address: «SENGEGNGE—o=
City:

Country: -~

State_or Province: @i

Postal Code:

Organization Name: SOHopeful

Comment Info: ===

General Comment:0AG Docket No. 117

This act does not tier sex offenders, so the young consensual sex, non-violent,
age difference, girlfriend/boyfriend teenagers are not destroyed for 1ife. Wwhen
stated as a sexually violent offense, which our State describes as anyone who 1is
convicted_of sexual assault of a child, indecency, etc., this includes the
consensual sex teenagers right along with a 50 yrs old who rapes a 5 yr old as a
violent offense. Just how the laws are worded destroyes more young lives for a
future along with their families and future families.
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From: April Myers

Sent: Tuesday, May 01, 2007 4:23 PM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Completed

Attachments: OAG Docket No. 117.doc
This is being entered one day late because of the courts involvement in a capital case. Please accept our

comments.

file://D:\Myers_April.htm 3/27/2008



May 1, 2007

David J. Karp

Senior Counsel

Office of Legal Policy, Room 4509
Main Justice Building

950 Pennsylvania Avenue, NW
Washington, DC 20530

RE: OAG Docket No. 117
Dear Senior Counsel Karp:

I write to express concern concerning the Part 72 — Sex Offender Registration and
Notification Interim Rule promulgated by the Attorney General and published in the
Federal Register February 28, 2007, Volume 72, No. 39, page 8894 et sec.

I do not wish to dispute the merits of the law that make the registration
requirements of SORNA applicable to certain adjudicated delinquents. I do have
concerns, however, about the broad scope of this law as applies to such juveniles and
perhaps generally to sex offender registration requirements.

First — registration requirements should not apply to any juvenile, who although
adjudicated delinquent of a registration type offense has had his/her adjudication record
expunged under applicable law. Further, upon Expungement of the juvenile record
registration requirements should cease.

Second — registration requirements should not apply to juveniles adjudicated
delinquent prior to the effective date of the Adam Walsh Child Protection and Safety Act
who have been released from court supervision and any other applicable registration
requirement as of the act’s effective date. SORNA registration requirements should not
apply to any person who prior to the act’s effective date has completed their sentence,
supervision and mandatory registration requirements that applied to the individual as of
the time of original conviction. It would not appear that inclusion of such individuals is



required in order to compile a “comprehensive” list of sex offenders. Having followed
the registration requirements without committing additional offenses and having
completed all sentence requirements would be a sufficient basis to remove the individual
from being considered a threat to public safety, which is the main purpose of SORNA.
Instead, requiring compliance with SORNA by all of those who have completed all of
their legal requirements, including satisfactory registration compliance for the required
term, prior to the effective date of the Adam Walsh Act becomes a punitive additional
sanction.

Please be assured I do not dispute the intent of SORNA nor its usefulness,
however, making it apply to the offenders above referenced is going beyond the scope
and purpose of the Adam Walsh Child Protection and Safety Act.

Yours Truly,

William S. Kieser

cc: James E. Anderson, Executive Director-Juvenile Court Judges’ Commission,
Room 401, Finance Building, Harrisburg, PA 17120-0018

Honorable Arthur G. Grim, Chairman-Juvenile Court Judges Commission, Berks
County Courthouse, 633 Court Street, Reading, PA 19601



Department of Human Services

LISA-MICHELE CHURCH
Executive Director

Division of Juvenile Justice Services
State of Utah DAN MALDONADO

Director

JON M. HUNTSMAN, JR.
Gavernor

GARY R. HERBERT .
Lieutenant Governor Aprll 4, 2007

David J. Karp

Senior Counsel

Office of Legal Policy

Room 4509

Main Justice Building

950 Pennsylvania Avenue
N.W. Washington, D.C. 20530

Dear Mr. Karp,

Thank you for the opportunity to comment on the Retroactive Sex Offender Registration interim rule
OAG Docket No. 117. As the Director of the Division of Juvenile Justice Services (Department of Human
Serv1ces State "fUtah), I'woiild lllse to add my vorce to thOSe expressmg concerns regardmg retroacttvrty

1lesex offend g, o re

td

Adult and _puvemle sex offenders drffer in a numbér of ways. Most _]uvemle sex offenders are not sexual
predators. They generally have fewer victims and typically engage in less serious and aggressive sexual
behavrors than adult offenders _

Juvenile offenders 'gen'erélly comrnit a wider range of sexual behaviors than adult offenders. Juvenile
offenders do not exhibit the'sanie deviant arousal pattems 4y adult offenders that increase the llkellhood
for a posmve response to treatrnent mterventnons ‘ : SR :
Most juvenile offenders do not exhibit the same long—term tendencws to continue sexually re- offendmg
Juvenile offenders are more responsive to treatment and research 1nd1cates the recidivism rates are low
when compared to the rates for adult sex offenders :

Most adolescent sex offenders can be safely managed and treated in the community. Placement and living
arrangements should be miide ¢ on an individualized case-by-case basis. Those deemed at high risk to
continue sexually re- offendmg can be identified and placed in custodial placement for treatment. Many of
~ the youth this rule targets are already safely residing within the community and will unnecessarily have
thelr llves dlsrupted in order to relocate and comply with the requirements specified in the Adam Walsh

leased to" he: commumty for several years Again, as the offense patterns and risk levels are
1fferent between ad}xlt and _]uvemle sex- offenders I do not thlnk théit'there aré any g

120 North 200 West, Suite 419 * Salt Lake City, Utah 84103 * telephone (801) 538-4330 * fax (801) 538-4334 www.utah.gov



significant safety benefits to be cost effectively gained by retroactively including these offenders to the
requirements of the Adam Walsh Act.

I'am concerned about how the requirements of this rule will affect those youth who have had their
Juvenile offense record legally expunged. Many juvenile offenders have completed treatment and
expunged their juvenile records as they age to adulthood and reside in the community.

In sum, I feel that it is not in anyone’s best interest to retroactively apply the draconian and socially
stigmatizing requirements of this interim rule to juvenile sex offenders who have successfully completed
treatment and re-entered their communities. I therefore, respectfully add my voice to those that urge you
to exempt juvenile offenders from retroactive applicability.
Thank you for allowing me the opportunity to express my viewpoint regarding this issue.

Sincerely,

Ao it

Dan Maldonado
Director, Division of Juvenile Justice Services

cc: Lisa-Michele Church
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The Asscciation for the Treatn wal Abusers

 ABOUT ATSA L ATSA COMFERENCE

The Registration and Community
Notification of Adult Sexual Offenders

Adopted by the ATSA Executive Board of Directofs on October 5, 2005

NOTE: THIS PAPER DOES NOT ADDRESS ISSUES OF NOTIFICATION OF YOUTHFUL
SEX OFFENDERS DUE TO THE VAST DIFFERENCES BETWEEN ADULTS AND
JUVENILES, A SEPARATE INFORMATION STATEMENT ON THIS TOPIC IS UNDER
DEVELOPMENT,

History

In 1994, following the 1989 abduction of an 11 year old boy in Minnesota, a
federal law was passed mandating sex offenders to register with local law
enforcement agencies so that their current whereabouts are known ("Jacob
Wetterling Crimes Against Children and Sexually Violent Offender Registration
Act,” 1994). In 1996, President Clinton signed "Megan's Law,” which requires
states to disseminate information to the public about sex offenders who live in
close proximity, The goal of community notification is to increase the pubtlic's
ability to protect itself by warning potential victims if a convicted sex offender
lives nearby, and to decrease the incidence of recidivistic sexual violence.
Currently, about half of the states assign offenders to risk levels and notify the
public differentially according to the offender’s threat to public safety. The
balance of the states employ broad community notification, publicizing the
location of all sex offenders without regard for risk assessment.

Community notification statutes have been challenged on issues related to rights
to privacy as well as their constitutionality. In the fall of 2002, the U.S. Supreme 5
Court heard two cases challenging Megan's Law. The Court upheld the
constitutionality of a Connecticut statute allowing sex offenders to be identified
on an Internet registry without first holding a hearing to determine their
dangerousness to the community ("Connecticut Dept. of Public Safety v. Doe,"
2003). The case was a victory for the 23 states that have broad notification
poticies. In an Alaska case, the Court ruled that registration and notification of
offenders sentenced before the law went into effect did not constitute ex post
facto punishment ("Smith v. Doe,” 2003). Immediately following the Court's
rulings, the Wetterling Act was once again modified under the PROTECT
amendment, and now mandates all 50 states to develop and maintain Internet
websites containing sex offender registration information ("Prosecutorial
‘Remedies and Other Tools to End the Exploitation of Children Today Act,”
2003).The Association for the Treatment of Sexual Abusers has developed a set
of recommendations we believe help assure the original gual of registration and
notification - enhanced community safety - are met in an effective manner.

Recommendations

The Association for the Treatment of Sexual Abusers (ATSA) believes that
development and implementation of social policies should be based on research
whenever possible. It should be noted that to date, few research studies about
community notification have been conducted. The research that has been
completed has not been able to conclude that community notification reduces
recidivism or enhances community safety.

ATSA strongly supports sex offenders being held responsible for their actions.
When sex offenders are living in the community, it is imperative they be
monitored carefully through effective probationary supervision and treatment.
In addition, U.S, federal law requires states to inform the public of the
whereabouts of sex offenders. Therefore ATSA offers the following
recommendations for implementation of Megan's law based on the research
about the assessment and management of sex offenders:

1. Some sex offenders are highly dangerous and require more intensive
supervision and treatment interventions.

http://atsa.com/ppnotify.html 3/14/2007
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2. Community notification practices should include an assessment of risk
factors that have been associated with increased recidivism. Different
notification strategies should be used according to the level of threat
that an offender poses to a community. This is imperative so the
citizenry can more effectively make informed decisions regarding the
large number of identified sexual offenders. Broad notification can dilute
the public's ability to identify and protect themselves from truly
dangerous offenders,

3. ATSA strongly supports collaborative efforts between citizens, law
enforcement, offenders, and treatment providers to render
management, supervision, and rehabilitation services that promote
community safety.

4. Community notification should always include educational efforts,
including factual and research-based information about sexual violence
and sexual perpetrators.

5. ATSA supports continued study into the impact of community notification
and its effectiveness, Funding for research investigating the impact and
effectiveness of sexual violence policies shoutd be a priority.

Discussion

Community notification laws have received widespread support, largely due to
the perception that the vast majority of sex offenders will repeat their crimes.
Research studies by the US Dept. of Justice and the Canadian Government have
found, however, that sexual offense recidivism rates are much lower than
commonly believed, averaging in five year follow-up studies between 14 and
20%. Certain sub-groups, such as pedophiles who molest boys, and rapists of
adult women, seem to present the greatest risk, with up to half of them
reoffending over longer follow up periods. Although extensive media attention is
paid to child abductions, such cases occur relatively rarely, and less than 1% of
all sex crimes involve murder. Despite myths of "stranger danger,” the vast
majority (80-90%) of sexually abused children are molested by family
members, close friends, or acquaintances. Early studies indicating that
treatment was not successful in reducing recidivism have also led to a
heightened fear of sex offenders, despite recent data suggesting that
contemporary cognitive-behavioral treatments can reduce recidivism by as much
as 40%.

Public safety can be enhanced, and limited resources used more efficiently,
when, the most aggressive notification practices should be reserved for those
offenders who are at highest risk to reoffend sexually and therefore require the
most intensive interventions. The ability to predict sexual dangerousness has
improved markedly over the past decade as a result of studies identifying risk
factors for violent and sexual recidivism, Procedures and instruments for
assessing risk have been developed and refined, and risk for sex offense
recidivism can be estimated with moderate accuracy. By classifying offenders
into risk groups based on the existence of known risk factors, communities may
be able to identify more accurately those sex offenders who pose the greatest
threat to public safety. At the same time, differential notification strategies can
improve cost-effectiveness. Risk level systems might also decrease some of the
negative effects of community notification on lower risk offenders. In fact,
many states have decided that because the consequences of notification are so
severe, they will only notify the public about offenders who pose a high risk to
minimize disrupting the stability of low risk offenders in ways that may increase
their risk, Given the serious imptications of decisions based on risk assessments,
these assessment tools should always be administered by skilled, trained, and
supervised professionals.

The notification process provides an opportunity to inform and educate the
general public and those associated with the offender. It can, when used
effectively, allow the community to engage in prevention efforts that
simultaneously include offender rehabilitation. But public notification without
community involvement and education witl not likely be helpful. The level of
protection afforded by these laws is somewhat limited and unfortunately
community notification does not guarantee protection from harm, After nearly a
decade of implementation, there is still no research that suggests community
natification decreases recidivistic sexual violence. Furthermore, studies that
have investigated community notification’s impact on stakeholders indicate that
notification often results in increased anxiety for citizens. Law enforcement
officers and probation agents report concerns about increased labor and
expenditures. These resources can be more effectively utilized if there is a risk-
based determination of need regarding the type of notification involved.

Victim advocacy groups have also noted that notification may create a negative
impact on offenders’ children and family members or lead to the inadvertent
identification of victims, These possible consequences may discourage victims

Page 2 of 4
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from reporting sexual abuse by family members or acquaintances, ultimately
interfering with the child protection system and decreasing the liketihood that
victims will receive therapeutic intervention, Families of offenders can be
negatively affected when community notification occurs, whether or not the
offender returns to the home. Again, these unintended consequences can be
mitigated when risk-based notification decisions are made.

Finally, notification can create the potential for vigilantism, despite the fact
that all state notification laws wam citizens that such behavior will not be
tolerated. Research suggests that about one-third to one-half of sex offenders
subjected to community notification experience dire events such as the toss of a
job or home threats or harassment, or property damage. Physical assault seems
to occur in 5-16% of cases. About 19% of sex offenders report that these negative
consequences have affected other members their households, There is also some
initiat indication that notification may interfere with its stated goal of
enhancing public safety by exacerbating the stressors (e.g., isolation,
disempowerment, shame, depression, anxiety, lack of social supports) that can
trigger some sex offenders to relapse. Such dynamic factors have been
associated with increased recidivism risk, Understandably, sex offenders inspire
little sympathy from the public, but ostracizing them may inadvertently increase
their danger,

In summary, prevention of sexual violence requires a well-planned,
comprehensive, inter-disciplinary response, Prevention efforts must begin with
developing clear goals and objectives, implementing strategies based on
empirical research, and cotlecting and analyzing data on an ongoing basis.
Emotionally charged reactions to sex crimes often lead to legislation that is not
driven by data or science but rather by outrage and fear. Lawmakers and
citizens should advocate for research-based social policies that both protect
women and children and also support the habilitation of perpetrators to
effectuate long-term community safety.
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Rio Grande Counseling Center

Director: Diana Garza Louis, LPC, LMFT

1823 Fortview STE 101

' Austin TX 78704

March 14, 2007 (512) 480-0205
» fax (781)-846-5543

David J.Karp, Senior Counsel, Office of Legal Policy,
Room 4509, Main Justice Building, 950
Pennsylvania Avenue, NW., Washington, DC 20530.

Re: OAG Docket No, 117
Mr. Karp,

I am writing regarding the Sex Offender Registration and Notification Act and my concerns regarding this
new law and the rules pertaining to this law. Iam a Licensed Sex Offender Treatment Provider in the state
of Texas and have treated sex offenders over the last 20 years.

Please consider the following:

* Eighty five percent of sexual offenses are committed by persons known to the victim. The majority are
committed by family members within the home. . .
o We'need better education and prevention of sexual and physical violence

.®  There is no evidence that registration of sex offenders a) reduces safety in the community, b) reduces
- - recidivism, or ¢) reduces sex crimes. It provides a false sense of security for the public and only identifies
- --where sex offenders-areresiding. "~ 7 ST o e

e < There is-a:marked diffgrence between “sex offenders” and “sexual predators”. “Sexual predators” are
.. dangerqus, high risk offenders that need extreme monitoring or-incarceration (civil commitment).

o Sexual predators should be registered because the public should know where they live and who
""" they ate so that they can avoid contact with them.

’ . . . . . . A 0
*  “Sexual Offenders” are persons who have serious I?ro_b!em_s with social skills, relationships, sexual behavior
“and boundariés; They have a very good rate of rehabilitation, most are good citizens in other parts of their
lives, many make significant changes in their lives to never re-offend. Most are not dangerous, and have a
very low risk of recidivism (2 — 18 %) when ﬂge{eare involved in treatment.
~ o Sexual offenders need treatment and intervention services

®  Registration of sex offenders has a very strong impact on their families. .Chi]drep are ridiculed and
' ostracized, families (where the offender is allowed to return to the home) have difficulty finding housing,
- att;fgn%mg religious services, and become very isolated. This creates a higher risk of re-offense for the
-offender. ' : .
o We need to have bétter risk assessments to deterrine which offenders are dangerous and which
need social services” ' : : o '

- Juveniles with sexual behavior problems have a very low risk of ré-offerise. They should be allowed to
rehabilitate, and given a chance to change their lives to be good productive citizens, not ostracized and
labeled as perverted for the rest of their Tives. - L L o

o Juveniles should not be required to register unless it is determined they are a séxual predator

 Please consider these issues as you develop rulés for the Sex Offender Registration and Notification Act.
We need laws that protect the public, not cost excessive amounts of money for rules that have no effect on

public safety because of media scare tactic. - - . N

! Council on Sex Oﬁ;énde;.frcafﬁiqnt, Tregiment oﬁfSex Offeniders - Recidivism Rates” ;..
http://www.dsh: €.1x.us/csot/g idivi M.y L o o

Association for Treatment of Sex Abusers Managing Sex Offenders in the Community: A National Overview, 2003

hgp://www.a;sa.cpm S
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NATIONAL ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS

April 30, 2007

Via email: olpregs@usdoj.gov
Attn: Mr. David J. Karp, Senior Counsel

Office of Legal Policy

Room 4509, Main Justice Building

950 Pennsylvania Avenue, NW

Washington, D.C. 20530
Re: NACDL Comments on OAG Docket No. 117; the Attorney General’s Interim
Rule Applying the Provisions of the Adam Walsh Act (Pub. L. 109-248)
Retrospectively to Offenders Whose Convictions Pre-Date The Enactment of the
Legislation

I. Introduction
The National Association of Criminal Defense Lawyers (“NACDL”) is a

nationwide, non-profit, voluntary association of criminal defense lawyers founded in
1958 to improve the quality of representation of the accused and to advocate for the
preservation of constitutional rights in criminal cases. The NACDL has a membership
of more than 12,800 attorneys and 92 state, local and international affiliate
organizations with another 35,000 members including private criminal defense lawyers,
public defenders, active U.S. military defense counsel, law professors and judges
committed to preserving fairness within America’s criminal justice system.
In these comments NACDL urges the Attorney General to repeal 28 CFR Part 72
because the regulation, as promulgated, violates the ex post facto clause of the

Constitution, and will cause widespread confusion and instability in the efforts of many

convicted sex offenders to comply with the law and maintain a non-offending lifestyle.
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IL. The Sex Offender Registration and Notification Act

Title I of the Adam Walsh Child Protection and Safety Act of 2006, Public Law 109-248,
contains the Sex Offender Registration aﬁd Notification Act (SORNA). SORNA imposes direct
registration requirements on convicted sex offenders subject to federal jurisdiction. See, SORNA
§ 111. The act also places certain community notification responsibilities on the states. See,
SORNA § 121. SORNA expands the definition of the term “sex offense” to include offenses
involving kidnapping and false imprisonment of children and solicitation of children to engage in
sexual contact and prostitution. See, SORNA § 111 (7). Section 111 (8) of SORNA expands the
definition of sex offender to include certain juveniles.

SORNA generally requires the states to conform their sex offender registration laws to
the SORNA requirements at the risk of losing federal funding for certain programs. SORNA
requires states to enact laws that make a failure to register an offense punishable by more than
one year of incarceration - in other words - a felony in most jurisdictions. See, SORNA § 113
(d). SORNA also requires that all states maintain certain information in their registries to
include photographs and DNA samples.

SORNA delegates to the Attorney General the authority to specify the applicability of the
act to sex offenders convicted before the enactment and implementation of the act. See, SORNA
§ 113(d). On February 16, 2007, the Attorney General promulgated 28 CFR Part 72, an interim
rule, which extends the provisions of SORNA to sex offenders whose convictioﬁs pre-dated the
enactment of the act. The regulation was published in the Federal Register on February 28, 2007.

72 Fed. Reg. Vol. 39, 8894,
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II1. The Interim Rule Violates the Ex Post Facto Clause

28 CFR Part 72, as promulgated, mandates that the provisions of the Sex Offender
Registration and Notification Act be applied retroactively to sex offenders whose convictions
occurred before the enactment of SORNA and the Adam Walsh Child Protection and Safety Act
of 2006. 28 CFR 72.3. The National Association of Criminal Defense Lawyers urges the
Attorney General to re-draft the regulation. As written, the regulation violates the ex post facto
provisions of Part, I, Article 9 of the Constitution.

The supplementary information provided by the Attorney General broadly states that
applying SORNA to sex offenders whose convictions pre-dated the enactment of the Adam
Walsh Act does not offend the ex post facto provision of the Constitution because it creates
“registration and notification provisions that are intended to be non-punitive, regulatory
measures adopted for public safety reasons.” 72 Fed. Reg. Vol. 39, 8896. The Attorney General
relies on Smith v. Doe, 538 U.S. 84 (2003) for this proposition. In Smith the Supreme Court
upheld the provisions of the Alaska Sex Offender Registration Act (ASORA) against an ex post
facto challenge. In fact SORNA is a federal statute that is punitive and therefore the ex post facto
provision of Article I Section 9 of the Constitution does apply. SORNA goes well beyond the
Alaska Sex Offender Registration Act that was considered by the Court in Smith.

a. The Extensive Community Notification Provisions of SORNA Publicly Disgrace and
Humiliate the Registered Offender in His or Her Community

One consideration in determining whether a law is punitive is whether it is the type of
law that our history and traditions consider to be punishment because it publicly disgraces the
offender. Although ASORA and SORNA are similar in some respects, SORNA goes

considerably beyond ASORA in its community notification requirements. SORNA requires that
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an appropriate state official provide an offender’s registration information to the Attorney
General (for inclusion in the federal list) and to appropriate law enforcement and probation
agencies. However, SORNA also requires the state to notify 1) “each school and public housing
authority in the area in which the individual resides, is employed or is a student;” 2) “each
jurisdiction where the sex offender resides, is an employee, or is a student and each jurisdiction
from or to which a change of residence, employment, or student status occurs;” 3) “any agency
responsible for conducting employment-related background checks under section 3 of the
National Child Protection Act of 1993 (42 U.S.C. 5119a);” 4) “social service entities responsible
for protecting minors in the child welfare system;” and, 5) “volunteer organizations in which
contact with minors or other vulnerable individuals might occur.” See, SORNA, § 121. These
additional community notification measures render SORNA a punitive statute subject to ex post
facto constitutional prohibition. In Smith the Court specifically addressed the shaming aspects of
publication of registration information on the Internet. The Court described Internet publication
as “more analogous to a visit to an official archive of criminal records than it is to a scheme
forcing an offender to appear in public with some visible badge of past criminality.” Smith at p.
99. SORNA provides far more public humiliation and shame than the mere review of criminal
records at an archive. It requires the states to take affirmative actions to report the registration
information throughout the community, even to those who might otherwise not seek such
information. The SORNA requirements are far more akin to a scarlet letter or a wanted poster
than they are to a trip to a central registry of government documents. SORNA is far more likely
to inflict public disgrace than the provisions of the Alaska law considered by the Court in Smith.
Our history and traditions consider such public disgrace and humiliation as punishment and thus

invoke the requirements of the ex post facto clause. The interim rule violates the ex post facto
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clause because it extends these punitive measures to individuals whose offenses pre-dated the
enactment of the statute.
b. SORNA Imposes Affirmative Restraints and Disabilities on the Offender

Unlike the Alaska statute considered in Smith, SORNA requires the personal appearance
of the sex offender between one and four times per year depending upon his or her tier
classification. See, SORNA, § 116. The requirement of periodic in-person appearance and
verification imposes significant restraint on individual liberty and is a hallmark of traditional
supervisory punishment such as probation and parole. Such a restraint on liberty is one of the
primary factors to be considered in determining whether a statute is punitive rather than merely
regulatory. See, Smith at p. 101; Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168 (1963). The
Smith court specifically noted that periodic updating of registration information under the Alaska
scheme need not occur by personal visit and therefore did not create a restraint or disability. Id.
SORNA, on the other hand, does specifically require periodic in-person appearance, verification
of information and photographing. See, SORNA, § 116. This requirement imposes a substantial
restraint and disability upon the individual subject to the act’s requirements rendering the act to
be a punitive measure subject to the ex post facto clause.

The extensive community notification provisions discussed above also serve to
significantly and affirmatively cause restraint and disability on individual liberty. Such
“outreach” efforts on the part of the government are likely to create a modern day equivalent of
banishment which will substantially restrict the offender’s ability to live and work in the
community of his or her choice and to obtain and maintain employment.

SORNA goes well beyond the Alaska scheme that the Court upheld in Smith. SORNA

~ imposes significant affirmative restraint and disabilities on the individual liberty of the offender
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rendering the statute to be punitive and subject to the prohibitions of the ex post facto clause of
the Constitution. The interim rule, in applying SORNA to persons whose offenses pre-dated the
enactment of the statute, violates the ex post facto clause.

IV. Application of the Interim Rule Will Cause Widespread Confusion and May Tend to

Destabilize Offenders Who Have Paid Their Debt to Society and Are Living Productive,

Non-Offending Lifestyles
Sex offenders generally demonstrate lower rates of recidivism than other criminals. See,

U.S. Department of Justice, Bureau of Justice Statistics, Recidivism of Sexual Offenders
Released from Prison in 1994, November 2003; See also, Hanson R.K. and Morton Bourgon,
R.K., Predictors of Sexual Recidivism: An Updated Meta-Analysis, Public Safety and
Emergency P.reparedness Canada (2004); Harris and Hanson, Sex Offender Recidivism: A
Simple Question (2004); Hanson, R.K. and Bussiere, M., “Predicting Relapse: A Meta-Analysis
of Sex Offender Recidivism Studies,” Journal of Cénsulting and Clinical Psychology (1998).
The interim rule renders SORNA applicable to all persons convicted of a sex offense without
consideration of the age of that offense or the individual risk that any particular offender may
pose to the community. Given sex offenders’ lower rates of recidivism, this is bad policy. It
exposes former offenders who have been law-abiding for years to the new requirements and
public humiliation, disgrace and embarrassment. Former offenders, through the community
notification provisions of SORNA, will be subjected to the likely loss of employment and
housing despite their effective rehabilitative efforts and years of positive contributions to society.
Secure employment, housing, and a supportive network of family and treatment are important
factors in ensuring rehabilitation of an offender. Social science research demonstrates that sex
offenders are more likely to re-offend in the absence of such stabilizing influences. See,

Kruttschnitt, C., et al., “Predictors of Desistance among Sex Offenders: The Interaction of
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Formal and Informal Social Controls,” 17 Justice Quarterly 61 (2000). The retrospective
application of SORNA to former offenders may disrupt substantial numbers of former offenders
who have paid their debt to society and settled into law-abiding lifestyles. Rather than making
society safer, retrospective application of SORNA makes society less safe.

It is important to recognize that SORNA does have a clean record reduction provision
which permits some Tier I and Tier II offenders to decrease the time period of registration. See,
SORNA, §115. However, the clean record provision would still require former offenders to
register for a reduced period of time before exemption based upon a clean record. Neither the act
nor the interim rule provide a mechanism for a former offender to demonstrate that he has
already complied with the clean record requirements and therefore should not now be subject to
the registration requirements. In short, former offenders get no credit for their rehabilitative
efforts and law-abiding lifestyle, which in many cases has extended over many years. The
interim rule is extremely unfair to such individuals. At the very least the interim rule should be
amended to permit individuals with convictions that pre-date SORNA to avoid registration upon
demonstrating that they have complied with the “clean record” provisions of the statute.

Finally, it is clear that the retroactive application of SORNA will cause significant
confusion and enforcement problems in the states. Some states may have difficulty in identifying
former offenders with old convictions. Former offenders will likely be confused as to the
application of the new law in their individual situations. There will be significant problems with
notifying former offenders who are no longer under the supervision of a probationary sentence or
parole. If SORNA is to be applied retroactively, at all, it would be wise for the Attorney General
to limit the retrospective application of SORNA only to offenders who remain under court,

probation or parole supervision.
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V. Conclusion
The interim rule 28 CFR 72.3 violates the ex post facto provisions of the Constitution and
will tend to make society less safe. Therefore the rule should be repealed and the requirements of

SORNA applicable only to those convicted after its enactment.

1150 18" St. NW, Suite 950 Washington, DC 20036
(202) 872-8600 - Fax (202) 872-8690
www.nacdl.org - assist@nacdl.org



April 20, 2007
Dear Mr. Karp:

We are writing to voice our opposition concerning the interim rule, OAG Docket No.
117, which made the Adam Walsh Act retroactive. We oppose the interim rule for the
same reasons we are opposed to the Adam Walsh Act. Our primary reason for opposing
the interim rule is that there is no research data that supports the claim that it will further
protect the public. People who have studied the available research realize the interim
rule will add thousands of more names to a system that is already cumbersomely plagued
with problems; the Adam Walsh Act is primarily based on a few highly sensationalized
tragic cases involving a handful of high-risk men. People who have studied the available
research realize that the majority of sex crimes are committed by first time offenders and
not by “former” sex offenders who are registered on a public Internet site; the majority of
sex crimes are committed by a family member, close relative or a family friend.

A second reason we oppose the interim rule is that it further adds to the mass hysteria,
sensationalism, scare mongering, hatred and lack of accurate knowledge that is so
prevalent in society with respect to former sex offenders. Former sex offenders have.
become the modern day lepers, the untouchables, the scarlet-lettered demons. Instead of
having in place a system that is aimed at helping people solve and overcome their sexual
and mental cognitions the present system imposes a second punishment sentence on
former offenders which serves to further isolate, humiliate and dehumanize a segment of
society. Many more thousands will be affected in the same way with the implementing
of the interim rule.

Thirdly, implementing the interim rule will add many more casualties and traumatizing
experiences for the family members of former sex offenders. People give voice to being

. concerned about children, but they apparently do not hold that same thought about the
children of former sex offenders. Some children have cried because their “daddy” cannot
live at home. Some children have been beat up at school and ostracized from former
friends. Ms. Laura Aheamn, Executive Director of Parents For Megan’s Law stated in a

~ February issue of a newspaper, “It’s unfortunate that that child is going to have to pay a

- price for his father’s behavior.” She made that statement is response to a father who was
successfully volunteering at his son’s school.

A fourth reason we are opposed to implementation of the interim rule is that it will only
add to the already bludgeoning statistics of murders, suicides, harassment incidents,
discriminatory statements and actions against former sex offenders. It will also send
more former sex offenders underground and living in places where they should not be
forced to live. (See Exhibit A)

The fifth reason we are opposed to the interim rule is that it appears the people involved
in passing the laws and/or implementing the law have not studied the research or choose
to ignore the research. People who have studied the available research realize that the



recidivism rate for sex crimes is extremely low, lower than for every crime except
~ murder. (See Exhibit B)

A sixth reason we oppose the interim rule relates to the fact that most mental health
professionals that treat and work with people who have sexual abuse problems
“recognize sexual abuse as a public health issue,” as does the Center For Disease
Control. Their belief is that, “Through treatment, community support, and personal
commitment, most persons who have sexually abused can become responsible members
of society, and those at risk to sexually act out can successfully learn ways not to abuse.”

In closing, we write this opposition letter knowing that nothing will change because it is
political suicide for politicians, the media and most others to take a stance against a
retributive and dehumanizing part of the justice system. We are reminded of what
Thomas Jefferson once said, “The care of human life and happiness, and not their
destruction, is the first and only object of good government.”

Very sincerely, _ )

Joeto



Exhibit A

November, 2006. A 40-year-old human being serving time in Washington State
Penitentiary as a former sex offender was brutally beaten and killed in his cell at
the hands of two other inmates.

September, 2006. A 72-year-old former sex offender on the state registry was -
robbed and died from knife wounds and blunt trauma.

April 16, 2006. Augusta, Maine. Two registered former sex offenders, one aged
57 and one aged 24, were shot to death in their homes. A 19-year-old man had
taken their names and addresses off the state registry site. When he was cornered.
the 19-year-old killed himself with a gun. Sadly, three human beings died
because of the (former) sex offender state registry site.

2005, Washington state. Two former sex offenders were murdered because a 35-
year-old man found their names on a (former) sex offender website.

The above are six out of at least S5 murders, as of January 1, 2007, of former sex
offenders during the past several years!

January 4, 2007. Texas. An English teacher used a gun and committed suicide
because of allegations of sexual impropriety with a student. :
January 4, 2007. Vermont. A 53 year-old man committed suicide after admitting
to police to fondling two girls at his wife’s in-home day care center.

January 1, 2007. Michigan. An 18-year-old man on the Michigan (former) sex
offender registry drove to a vacant lot and committed suicide with an assault rifle.
November, 2006. A Harvard graduate New York lawyer, married with three
children had been charged with rape. The lawyer committed suicide.

The above are examples of at least 160 stories, as of January 4, 2007, of former sex
offender suicides that have taken place during the past several years!

Califomia. A former sex offender bought a plumbing business only to loose the
business when people in the community found out he was a former sex offender!
November, 2006. Washington. A former sex offender’s house was broken into

. and he was beaten with a stick. Signs and posters had been put up pointing out

where he lived.

2003. Tampa, Florida. A former sex offender was sentenced to 60 years in prison
for violating his probation. He had been the subject of vigilantism by the mother
of the victim. She essentlally stalked him for several years, admitting she used
the registry to find him every time he moved.

New Jersey. The brother of a former sex offender was severely beaten w1th a
baseball bat, almost to the point of death.

One study, documenting 33 harassment incidents, indicated that about half of the
harassment incidents involved family members. Protesters have rallied in front of
former sex offenders homes, protesters have followed former sex offenders with
posters, threatening phone calls have been made to homes of former sex offenders



and flyers have been posted by unknown individuals showing the former sex
offender’s picture and detailing the crime.

Even public officials have been a part of harassment incidents. In 2001, a judge
ordered 21 signs to be placed in the yards of former sex offenders stating there
was a dangerous sex offender living at the residence. That same judge ordered 21
bumper stickers to be placed on each vehicle stating there was a dangerous sex
offender in the vehicle.

The above harassment incidents, from across the country, are just a few of the
documented and reported stories, as of January 1, 2007, told by former sex offenders
or others!

January, 2007. Wilmington, Delaware. A 27-year—old man fatally beat a 77-
year-old man he believed molested his daughter. The judge sentenced the man to
nine months, saying, "The circumstances surrounding this crime were taken into
consideration..."

November, 2006. Georgia. The House of Representatives majority leader stated,
“My intent personally is to make it so onerous on those that are convicted of these
offenses... .they will want to move to another state.”

July, 2006. Nancy Grace Show. Senator Hatch said, “Well, the bill really puts
the screws to those who are sexual predators....”

April, 2006. Washington, D.C. The title of a published news release by the U.S.
Marshals Operation Falcon II group states, “More Than 1,100 Sex Offender
Arrests By U.S. Marshals’ “Operation Falcon II”  There were a total of 9,037 -
persons apprehended, but former sex offenders were singled out; the entire article
discriminatorily focused on the 1,102, not on the other 7,935!

California. Several years ago a state assemblyman, city officials and two mayors
picketed outside an apartment where a registered former sex offender had moved
to live with his relatives! ' '

2002. California. A sheriff faced a lawsuit for having a former sex offender
followed, spreading rumors and having his home searched illegally.

The above are biased, discriminatory statements and actions made by elected or
appointed government officials!

December, 2006. Nebraska. Eleven former sex offenders have been evicted from
living in a mobile home park.

December, 2006. New York Times article. "In Iowa, the number of registered
(former) sex offenders who went missing soared after the state passed a law
forbidding offenders to live within 2000 feet of a school or day care center."
November, 2006. Iowa. A former sex offender shortly after 8:00 in the evening,
“kisses his wife and three kids goodbye and leaves his home.....A half-hour later,
he pulls up at an unfurnished rental... .one of the few spots in the region where he
can legally spend the night.”

Towa. A former sex offender lives in his van at an Interstate rest stop because he
has nowhere else to go after he was forced out of his house because of the 2000-
foot law.



. March, 2006. Chicago Tribune article. “...... About two years ago, more sex
offenders began returning to prison for a parole violation because of the difficulty
they face finding housing....”

e - Tennessee. A counselor who has a business of counseling sex offenders must
move his business out of town because the location of his business is a few feet
from an elementary school and that puts him in violation of the law because part
of the law says, “Sex offenders can not receive treatment within 1,000 feet of a
school playground, daycare center and lots of other places.”

. “Under the 7™ street bridge,” “truck near river,” “rest area mile marker 149,”
“Flying J, in truck,” “in tent, S side of I-80,” “RV in old K-Mart parking lot,” “I-
35 rest area.”

J Five former sex offenders are living under a bridge in Florida because the state
has nowhere else to put them.

The above are just a few stories of the descriptions given as to where former sex

offenders live or no longer live!



Exhibit B

There are research studies clearly showing the majority of sex crimes are committed by
first-time offenders and the majority of people who commit sex offenses do not re-
offend. Recidivism rates for released former sex offenders are between 3% - 13%,
depending on the study. Recidivism rates differ, in part, depending on the offense and
various characteristics of the offender. , '

1. One of the most extensive studies, a thirty-page document published in
November, 2003, (NCJ 198281) details recidivism of former sex offenders in 1994. In
that year a total 0f 272,111 persons released from prisons were tracked for three years in
an effort to document recidivism in all areas of crime. That number represented two-
thirds of all persons released from prisons that year. Out of the 272,111 persons released
were 9,691 former male sex offenders, two-thirds of all released male former sex
offenders. That translates into approximately 3.6% of all released people. During the
following three years 3.5%, or 339 of the 9,691, were reconvicted for a sex crime. That
compares to 1.3%, or 3328 persons, out of the 262,420 released persons, that recidivated
with a sex crime. None of those 3328 persons would have been on an Internet registry.
What this clearly indicates is that former non-sex offenders committed more new sex
crimes than did former sex offenders, six times more sex crimes. One must also realize
that most sex offenses are committed by people who do not even have a criminal record!

A Comparison of New Sex Crime Arrests for Sex Offenders and Non-Sex Offenders

Within a Three-Year-Period
Released Former Rearrested for New Sex % of New Sex

' Offenders a New Sex Offense  Offenses Offenses

9,691 Sex Offenders 5.3% 517 13%

262,420 Non-sex 1.3% - 3328 87%
Offenders

272211 All released o 14% 3845 100%
Offenders

Source: U.S. Department of Justice, Recidivism of Sex Oﬂ'énders Released from Prison in 1994, page 24
Published: November, 2003 ’

" 2. New York - showed a 6% recidivism rate - time period was nine years
(Department of Correctional Services (2002)
3. Rockville, Maryland - showed 7.7% - time period was three years
(National Criminal Justice Reference Center (1997)
4, CJ-193427 (2002) - showed 2.5% - time period was three years
(Oregon Department of Rehabilitation and Correction report Recidivism of
Prisoners Released in 1994)



5. State of Ohio - showed 8% - time period was ten years
(Department of Rehabilitation and Correction (2001)
6. Gibbons, Soothill, and Way [cited in Furby, Weinrott and Blackshaw, 1989]

Showed 4%
Source for the above: Sohopeful International, Inc. Portland, Oregon, page 16. Published: September, 2005

7. Michigan Parole Board recidivism statistics show, in an 11-year study (1990-
2000), that former sex offenders average 1.65% recidivism rate for the same crime. This
is considered to be an important study because it tracks before and after public registries
and shows that the public registry has no effect on recidivism.

8. The Montana Sex Offender Treatment Association was founded in 1987. Its
purpose was to develop a “state of the art network of evaluation and treatment of sexual
abusers,” according to Andy Hudak, a co-founder. In a letter he recently wrote that was
published at dailyinterlake.com on January 3, 2007, he maintains that Montana’s prison
and out-patient programs have consistently demonstrated recidivism of less than one
percent per year.

9. Sex Offenders: Flaws in the System and Effective Solutions, a document of
approximately 300 pages, published by Sohopeful International, Inc. in Portland, Oregon,
on page 16 states the following: -

“In United States v. Mound, 157 F.3d 1 153, 1154, (8" Cir. 1998( (enbanc), four
dissenting Judges cite Law Review articles citing statistics finding the recidivism rate of
released sex offenders is the second lowest rate of recidivism of all convicted felons.
In State v. Krueger, Case No. 76624 (December 19, 2000, Eighth Judicial District of
Ohio, unreported, two female Judges reversed a Sexual Predator adjudication finding the
statute is based on a false assumption and in essence, an “old wives tale” of popular
beliefs contradicted by empirical data.” Clearly, the judges in this case had studied the
research about recidivism.
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From: Jana Lantor j§
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To Whom It My Concern:

NO Ex Post Facto punishment!!!
Sincerely,

Jana Lantor
Albuquerque, NM
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From yiamii s e
Sent: Sunday, May 06, 2007 11:57 P
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up

Flag Status: Completed

Dear Mr. David J. Karp, Senior counsel
Office of Legal Policy, Room 4509
Main Justice Building

950 Pennsylvania Ave., NW
Washington, D C 20530

Dear Mr. Karp,

I should like to state that I have very serious objections concerning the Interim Rule issued as a result of
the Adam Walsh Act, and SORNA, by Attorney General Gonzales. I believe that as a result of mass
hysteria following each and every case of horrible sexual attacks on children, the hatred for such
criminal acts generates unfounded condemnation upon every other person who has been classified as a
sexual offender, whether said offender has been released from prison and gone on to rehabilitate
themselves and rejoined society as a productive and reformed individual or else has found to be
offensive just by not following every single one of the myriad rules imposed on every sex offender these
days. There are so many restrictions being placed on released sexual offenders that it's totally ridiculous
to think those "rules" will keep the offender from recidivism, and that they can never be "rehabilitated".
That is absurd. There is no such thing as being rehabilitated by the state-run facilities, as such. They are
useless in helping anyone except the tax-payer paid state employees working cream puff jobs! If the
states' and the federal government want to toss tax-payers money out the window, at least throw some of
it at some of the small grass root type groups of which there are legion, and let them "rehabilitate” and
oversee the people classified as "sex offenders". There would be such a turn around and success of such
magnitude that would astound the world if only our "rules" would be based on fairness and justice for
each and every individual case and not on the witch hunts and the "burn-em-at-the-stake" crowd of
hypocrites who write those stupid laws.

If there is justice left in America, please, let it shine through now. Sincerely, Mary Kravetz
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From: Lynn Hughes N ,
Sent: Saturday, April 14, 2007 10:00 PM
To: OLPREGS

Subject: Re: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Completed

Subjec t: OAG Docket No. 117

Att: Mr. David J. Karp, Senior Counsel
Office of Legal Policy.

DEPARTMENT OF JUSTICE
28 CFR Part 72
[Docket No. OAG 117; A.G. Order No. 2868-2007]

RIN 1105-AB22

Office of the Attorney General; Applicability of the Sex Offender Registration and Notification Act
Department of Justice.

Interim rule with request for comments.
Dear Mr. Karp,

We respectfully submit our suggestions for rules in the implementation of the
Adam Walsh Act. We speak for several convicted of a sex offense who are
impacted by public registry. As you are aware last year two offenders in Maine
and two in Washington state were murdered by killers who obtained their home
addresses from the internet registry. This is not good. The spirit of vigilantism
is growing. This is not what America is about.

Although some on the registry are dangerous pedophiles whose primary
sexual attraction is to children, or predators or seek to victimize, using
weapons, violence, kidnapping, etc., most are not. Please reserve internet
registry for them. That is who people are afraid of. The others unfortunately
are victimizing their own family members for the most part and no registry will
prevent that.

Certainly we would like to see those under age 21 with no prior felony
convictions have their registry kept private. Give them a second change
after prison. Law enforcement knows where to find them, but the whole town
doesn't need their home addresses.

Sincerely,

Marsha Hunt
P
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From: Lynn Hughes )

Sent: Tuesday, April 10, 2007 10:52 PM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up

Flag Status: Completed

Att: Mr. David J. Karp, Senior Counsel
Office of Legal Policy.

DEPARTMENT OF JUSTICE
28 CFR Part 72
[Docket No. OAG 117; A.G. Order No. 2868-2007]

RIN 1105-AB22

Office of the Attorney General; Applicability of the Sex Offender Registration and Notification Act
Department of Justice.

Interim rule with request for comments.
Dear Mr. Karp,

We respectfully submit our suggestions for rules in the implementation of the
Adam Walsh Act. We represent young first offenders, those ages 18-19, still
teenagers, yet prosecuted as adults, for experimental sexual experiences.

1. We recommend that there be a tiered system allowing leniency for your first
offenders -- those who are lowest risk of re-offending.

2. We recommend that juveniles and first offenders under age 20 at the time of
offense be on a private registry, available only to law enforcement, thus not
labeled and have their lives ruined.

Let them have a second chance.

3. Young offenders usually mature out of their unacceptable sexual

behaviours. Most of the time their offenses do not involve weapons, true violence,
abduction, etc. yet they are classed the same as true violent predators. A registry
with several tiers dilutes it's usefulness.

4. Definitions such a predator, violent, etc. need to mean just that, and not
casually used for young people who are experimenting with sexuality. Again, it
dilutes the usefulness of the registry.

5. Massive education campaign to let kids know what the legal consequences of
underage sex in their states. This is vital. Most kids haven't any idea what they
are facing, legally.

6. There is no evidence registry does anything to prevent future crime. Thus any
use, should be for only those who are dangerous, most likely to re-offend: Victims
are boys, strangers, weapons are used, abduction involved, multiple offenses, etc.
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7. Treatment works. The idea of "no cure' is only true for some mentally
disordered folks who suffer from such things as pedophilia. Don't clutter up the
registry with others.

8. It's more a function of parents, not government, to protect their children as
nearly all sex offenses

against children are in the child's own home, or by someone close to the family.
No registry or laws will stop this unfortunately.

Thank you.

Lynn Hughes

Director
Families for Fairness
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From: Tara Andrews

Sent: Thursday, April 26, 2007 2:38 PM

To: OLPREGS

Cc: 'Nancy Gannon Hornberger'

Subject: OAG Docket No. 117--Comments in Opposition to Interim Rule RIN 1.105--AB22

Follow Up Flag: Follow up
Flag Status: Completed
April 30, 2007

VIA ELECTRONIC AND FIRST-CLASS MAIL

David J. Karp, Senior Counsel
Office of Legal Policy, Room 4509
Main Justice Building

950 Pennsylvania Avenue, NW
Washington, D.C. 20530

Re: OAG Docket No. 117
Comments in Opposition to Interim Rule RIN 1.105--AB22

Dear Attorney General Gonzales:
Thank you for the opportunity to comment on the above-referenced rule.

For the reasons that follow, the Coalition for Juvenile Justice recommends that the interim rule be
withdrawn. Further, the Coalition strongly urges the U.S. Department of Justice and Congress to revisit
the Adam Walsh Child Protection and Safety Act of 2006 and work diligently to craft legislation that
protects and defends all of our nation’s children and youth, including those who are victims of sexual
abuse and assault, as well as children and youth who are adjudicated for sexual offenses.

Introduction

The Coalition for Juvenile Justice (CJJ) is a representative national nonprofit organization based in
Washington, D.C. Created in 1984, CJJ comprises Governor-appointed State Advisory Groups (SAGs)
charged to fulfill the mandates as well as the spirit of the federal Juvenile Justice and Delinquency :
Prevention Act. Working together with allied individuals and organizations, SAGs seek to improve the
circumstances of vulnerable and troubled children, youth and families involved with the courts, and to
build safe communities. Today, more than 1,500 CJJ members span the U.S. states and territories,
providing a forum for sharing best practices, innovations, policy recommendations and peer support.

There is not just one but rather fifty-six different juvenile justice systems across the nation and the U.S.
territories, each with its own structure, laws, policies and service-delivery models. To varying degrees,
each jurisdiction has proactively taken steps to protect its citizens from repeat sexual offenders, and our
members are eager to partner with the federal government to better hold offenders accountable, protect
vulnerable populations and improve the overall public safety for communities across the nation. In the
spirit of this partnership and per your invitation, we take this opportunity to comment on recent policies
that we believe unnecessarily hinder the states, territories and federal government from achieving these
goals together.

Our comments primarily address the Attorney General’s interim determination that Title | of the Adam
Walsh Child Protection and Safety Act of 2006 (the Act), also known as the Sex Offender Registration
and Notification Act (SORNA), applies retroactively to all sex offenders as defined by the Act regardless
of when they were convicted. We, however, aiso take this opportunity to express our grave concerns
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with and opposition to the overall applicability of Title | to children and youth who have been
adjudicated within the juvenile system and not convicted as adults.

SORNA Should Not Be Applied Retroactively to Children and Youth Adjudicated within the
Juvenile Court System

In articulating his rationale for retroactivity, the Attorney General acknowledges that he is determining
“the applicability of SORNA'’s requirements to virtually the entire existing sex offender population . . .
regardless of when they were convicted” (emphasis added). Respecitfully, the Attorney General greatly
underestimates how difficult it would be for the states to apply the mandates of the Act retroactively.

In order to comply, each state would first have to review thousands if not tens of thousands of case files
to determine which children and youth fall under the mandates of the Act. Given that many states
either still lack the information technology to store these files electronically or only recently obtained this
ability, taking this first step towards compliance would mean conducting a paper review of thousands if
not tens of thousands of case files.

Next, each state would have to locate and notify each child still living in that state, which presents its
own set of difficulties. Poor and low-income children and youth are disproportionately represented in
our nation’s juvenile justice systems, and a constant challenge for poor and low-income families is
frequent relocation of their residence. Case managers have a difficult time monitoring children and
youth who are currently juvenile justice-involved, let alone children and youth who have been
discharged and no longer required to report to the agency.

Moreover, retroactivity does not take into account those children and youth who have moved out-of-
state. Currently, state juvenile databases are not linked to nor do they communicate with juvenile
databases in other states. Thus, a likely scenario could include a child who was adjudicated in one
state, but has subsequently moved to another. It is unlikely that the first state has a forwarding address
for the child, and equally unlikely that the second state is aware that the child is now in its jurisdiction.
Finally, despite the Attorney General’s determination that retroactive applicability of the Act does not
violate the ex post facto protections of the U.S. Constitution, CJJ asserts the retroactivity runs afoul of
fundamental fairness. At the time of disposition, neither the judge nor the juvenile nor the prosecuting
or defending attorney were proceeding with the expectation that the child’'s adjudication would trigger
the additional sanction of registering for 25 years to life as a sex offender.

Based on such reasons, CJJ asserts that it is impractical and burdensome for the states to comply with
SORNA retroactively. In addition, for states to attempt to manage such a burden, they will be forced to
take on additional costs—or to consider use of federal juvenile justice appropriations in a manner would
be entirely at odds with the core prevention, early intervention and system improvement goals for
federal appropriations to states and localities under current federal juvenile justice laws.

SORNA Should Not Be Applied to Children and Youth Adjudicated Within the Juvenile Court
System

Practical considerations and burdens stated, CJJ also asserts that it is bad public policy for SORNA to
be applied to children and youth adjudicated within the juvenile system, retroactively, or otherwise.

First, SORNA as applied to children and youth is not in accord with the Act’s public safety objective of
“protect[ing] the public from sex offenders and offenders against children,” in that it will expose certain
children to adult offenders. Just as members of the public will be able to access the registry via the
Internet and identify offenders in any and every community, adult offenders who are still inclined to
offend will be able to access the registry via the Internet and identify adjudicated children and youth in
any and every community. Moreover, the young person’s exposure will not be limited to the Internet.
Pursuant to SORNA, four times a year these children and youth will have to report to a centralized
location to provide certain updated information--bringing them into the physical presence of others and
making abusive and unlawful actions much easier for those adult offenders who are so inclined to
target vulnerable children and youth.

Second, SORNA as applied to children and youth assumes a clear distinction between the children who

are abused and children who abuse, which is not always the case. It is common knowledge among
juvenile experts and practitioners that children who commit sexual abuse against others are far more
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likely than the general population to have been physically, sexually, or otherwise abused themselves.
Research cites that between 40% and 80% of sexually abusive youth have themselves been sexually
abused, and that 20% to 50% have been physically abused (Center for Sex Offender Management,
1999). These facts are critical to consider when policy decisions are made regarding a national sex
offender registry. To be clear, CJJ strongly agrees that children who abuse others sexually must be
held accountable for their actions and closely attended to, in order to ensure that they do not re-offend
and that they receive the treatment they need to heal and overcome these harmful proclivities.
Exposing such children and youth through a public registry, however, is counterproductive.

Third, research does not support the application of SORNA to children. According to the National
Center of Sexual Behavior of Youth, a training and technical assistance center developed by the Office
of Juvenile Justice and Delinquency Prevention and the Center on Child Abuse and Neglect, University
of Oklahoma Health Sciences Center, the recidivism rate among juvenile sex offenders is substantially
lower than that of adults (5-14% vs. 40%), and substantially lower than rates for other delinquent
behavior (5-14% vs. 8-58%). The Center also found that juvenile sex offenders are more responsive to
treatment than adults and that they are less likely than adults to re-offend given appropriate treatment.
In other words, children whose conduct involves sexual abuse and acting out—even when assaultive—
do not pose the same threat in terms of duration or severity to public safety as do adults. Children and
youth, therefore, do not need to be subjected to the same restrictions.

Fourth, the research does not support the application of SORNA to children and youth. According to
the National Center of Sexual Behavior of Youth, a training and technical assistance center developed
by the Office of Juvenile Justice and Delinquency Prevention and the Center on Child Abuse and
Neglect, University of Oklahoma Health Sciences Center, the recidivism rate among children and youth
who commit sexual abuse is substantially lower than that of adults (5-14% vs. 40%), and substantially
lower than rates for other delinquent behavior (5-14% vs. 8-58%). The Center also found that children
and youth who commit sexual abuse are more responsive to treatment than adults and that they are
less likely than adults to re-offend when provided with appropriate treatment. In other words, children
and youth do not pose the same threat to public safety as adults and do not need to be subjected to the
same restrictions.

Fifth, SORNA as applied to juveniles flies in the face of some of the core purposes, functions and
objectives of our nation's juvenile justice systems in that it strips away the confidentiality and the overall
rehabilitative emphasis which form the basis of effective intervention and treatment for youthful
offenders. This stripping away of confidentiality as it applies to children under the age of 18 cannot be
taken lightly. It cannot be too strongly emphasized that children and youth implicated by the Act have
not been convicted of a criminal offense, by deliberate action of the states’ legislatures and prosecuting
authorities. Rather, they have been adjudicated delinquent and, by virtue of that adjudication, have
been found to be amenable to treatment and deserving of the opportunity to correct their behavior apart
from the stigma and perpetual collateral consequences that typically accompany criminal convictions.
Subjecting juveniles to the mandates of SORNA interferes with and threatens child-focused treatment
modalities and may significantly decrease the effectiveness of the treatment.

Sixth, SORNA as applied to children and youth will disrupt families and communities across the nation
because SORNA does not just stigmatize the child; it stigmatizes the entire family, including the parents
and other children in the home. Similarly, the mandates and restrictions associated with SORNA
impact not only the child, but the entire family, particularly in terms of where registrants can live, e.g.,
prohibitions against living within so many feet of a school or a park. In its efforts to support families as
the fabric of strong communities, the federal government must be careful not to promulgate policies and
promote practices that unnecessarily introduce or exacerbate tensions in the home, the school and
between members of the same community, particularly where those tensions center on children and
families who need and can benefit from appropriate treatment.

Seventh, SORNA as applied to children and youth could have a chilling effect on the identification and
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proper treatment of children and youth who exhibit inappropriate sexual behavior in that families will be
more inclined to hide problems and not seek help for a troubled child or youth if they are aware of the
potential long-term consequences of their child being not only labeled but also being required to
register for life as a sex offender.

Finally, as a due process matter, the Act does not make clear exactly who should be held accountable
and sanctioned if a child under the age of 18 does not comply. Minors, even those adjudicated
delinquent, are still dependent upon adults, and children subject to SORNA would be dependent on
adults to help them comply with the Act. Neither the interim rule nor the Act speak to how the state is
supposed to respond, i.e., who the state is supposed to arrest, prosecute and punish, when a child’s
parent or guardian fails to or refuses to provide the child with the assistance s/he needs to comply with
the Act.

For all of these reasons, CJJ asserts that it is bad public policy for SORNA to be applied to children and
youth adjudicated within the juvenile system and strongly urges the U.S. Department of Justice and
Congress to revisit the Adam Walsh Child Protection and Safety Act of 2006 and work diligently to
strike a more compassionate and productive balance between victims of sexual abuse, particularly
children, and child victims of sexual abuse who sadly exhibit abusive behaviors.

Conclusion

In closing, we reiterate the eagerness of the states to partner with the federal government to hold
offenders accountable, protect vulnerable population and improve the overall public safety for
communities across the nation. For the aforementioned reasons, however, we believe that the Act and
the interim rule unnecessarily hinder us from achieving these goals together. We therefore urge the
Attorney General to withdraw the interim rule, or alternatively, to exclude juveniles in its application.

We thank you for the opportunity to comment on the Interim Rule for the Applicability of the Sex
Offender Registration and Notification Act of 2006 and we trust that our comments will be given serious
and thoughtful consideration.

Respectfully,

Nancy Gannon Hornberger
Executive Director
Coalition for Juvenile Justice

1710 Rhode Island Avenue, NW, 10t" Floor
Waghington, D.C. 20036

Acting for the whole of the organization and its Board.

The Coalition for Juvenile Justice was incorporated in 1985 as a national association of state juvenile advisory
groups.
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From:

Sent: Sunday, April 29, 2007 8:40 PM
To: OLPREGS

Subject: OAG Docket No. 117

Follow Up Flag: Follow up
Flag Status: Completed

Attachments: My Response to OAG Docket No 117.doc
April 28, 2007

David J. Karp, Senior Counsel, Office of Legal Policy
Room 4509 Main Justice Building

950 Pennsylvania Ave. N.W.

Washington, D.C. 20530

OAG Docket No. 117

As a long time juvenile advocate, I would like to share with you my concerns regarding the interim
decision by the U.S. Attorney General on the retroactivity of the Adam Walsh Act (AWA), as well as
my concerns about the juvenile component, and the punitive effects of the SORNA.

Should Not Retroactively Include Those Not Previously Required to Register Per the Jacob
Wetterling Act

The interim decision states:

“The current rulemaking serves the narrower, immediately necessary purpose of
foreclosing any dispute as to whether SORNA is applicable where the conviction for
the predicate offense occurred prior to the enactment of SORNA. This issue is of
fundamental importance to the initial operation of SORNA, and to its practical scope
for many years, since it determines the applicability of SORNA’s requirements to
virtually the entire existing sex offender population.”

Differentiation needs to be made however between those that previously were required to register per
the Jacob Wetterling Act, and those that did not. The AWA should NOT be retroactively applied
to those that were not required to register per the Wetterling Act. It should only be applied
retroactively to those that met the definition in the Wetterling Act, including those currently released
into the community, and those incarcerated, at the time the AWA took effect. The Attorney
General’s decision is not one that should be “all or none”. It requires differentiation. One
cannot assume, nor should that imply that if the AWA is not made retroactive to all past offenders that
the entire existing sex offender population would not be subject to the AWA. Instead, the Attorney
General needs greater differentiation, so that those that previously were required to per the definition
in the Wetterling Act would continue to do so as part of the requirements of the AWA; but those that
did not, would not be subject to the AWA. Moving forward, obviously, all new offenders that meet
the definition of sex offender as defined in the AWA would be included.

There are many important reasons why this should be the case:
1. Some individuals were determined by a judge to not be deemed a sexual offender, and were

not required to register. There are several states that make this a judicious decision.
(Which is a much more appropriate method of labeling than a categorical offense based
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decision.)

2. Some have already completed their term of registration

3. Some have had their offenses expunged or pardoned.

4. Some were not required to register by law, including the Jacob Wetterling Act. This is
especially significant because many states do not place persons < 18 years of age at the time
of the offense on the sex offender registry.

5. Some were allowed by law to petition the court for removal from the registry, and that
request was successfully granted after judicious review by the court.

The interim decision on retroactivity will pose the following implementation problems within states,
and may even jeopardize its implementation:

1. How will states find those persons above that either did not have to register, or no longer
have to register?

2. How will these individuals be notified of their new requirements under the AWA?

3. Lengthy and time consuming processes way have to be implemented to review past cases to

determine if an individual meets the new definition for a sexual offender per the AWA. This

decision could not be done without proper representation of the offender, and the ability to

challenge any decision

Increased costs to states to determine who retroactively meets the definition in the new law

Increased costs to the states to locate and notify those individual who retroactively meet the

definition in the law.

VIS

AWA Should Not Include Juveniles

The AWA never should have been applied to juveniles. As a long-time advocate for juveniles, and
particularly those with learning disabilities, I am disappointed that any juveniles are included in the
definition of a sexual offender per the AWA. I am not alone; many professional organizations oppose
the inclusion of juveniles on a sexual offender registry (SOR). It is important to consider that the
members of these organizations work with both victims and offenders; they understand the
developmental differences of juveniles; they know the distinct differences in the nature of sexual

+ contact by a juvenile versus that of an adult; and they know the impact to a victim when juvenile to
Juvenile contact has taken place is significantly different than when contact is done by an adult.
Below are just some of the organizations that wrote letters or positions statements opposing the
inclusion of juveniles on a sexual offender registry, when the AWA was still a bill.

American Psychological Association

Clinical Social Work Federation.

National Association of Social Workers

National Association of School Psychologists

School Social Work Association of America

Society for Research in Child Development

Association for the Treatment of Sexual Abusers

National Mental Health Association

American Academy of Child and Adolescent Psychiatry

_ 10 Federation of Families for Children’s Mental Health

11. National Juvenile Justice and Delinquency Prevention Coalition
12. National Consortium for Child and Adolescent Mental Health Services

O RN U L

If you would like copies of any of these position statements, please feel free to contact me, and I will
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assure that you get it.

Given the rehabilitative nature of our juvenile court system; the fact that these individuals do not have
a conviction on their record; the fact that effective intervention and treatment is the basis of our
juvenile court system; that fact that state laws and court decisions chose to address an individual’s
issues as a juvenile; and the fact that confidentiality in juvenile matters should be maintained,
juveniles should not be subjected to the stigma and unintended consequences that accompanying
being labeled a sexual offender.

Punitive Effects of the SORNA

Having worked closely with individuals that have been placed on the SOR, I can tell you this label is
definitely punitive. These individuals lose jobs, housing, schooling and scholarship opportunities,
and normal socialization opportunities. It fractures the family, and places them at risk for divorce,
suicide and depression. Registration requirements are “not just an inconvenience” - they are
detrimentally life altering. I know of 2 that have committed suicide because they could not live with a
label that inappropriately defined them. Both were 14 — 18 at the time of the offense. Sadly, a few
states already place juveniles on their registry. It is heartbreaking to see the negative impact to their
life for offenses that sometimes occurred when they were as young as 10 years old. I work with states
to change such irrational laws. Regardless, as any juvenile moves into adulthood, their offense is
treated in the same manner as an adult offender when it comes to the SOR. The impact on these
young offenders is devastating (and I consider young as 21 years old or less because late adolescence
isn’t complete until approximately 21 or 22). Research shows us this labeling is rarely justified. A
juvenile court judge from Kent County Michigan said it best. “It should be reserved for only those
juveniles that commit the most heinous of crimes, and show no remorse, and no response to
intervention”.

It’s disheartening to think that 14 — 18 year olds will be subject to the AWA because of the acts of
Joshua Wade, the offender in the Amy Zyla case. Joshua Wade stands apart from most juveniles
because he refused to participate in his therapy and treatment program. When discharged from the
state, it was known that he did not respond to intervention. Something that set him apart from other
juvenile offenders. Sadly, so many other juveniles are being wrongly labeled because of him, and
will be subjected to the unintended punitive effects of being labeled a “sexual offender”. If you think
the SORNA is not punitive, [ challenge you to live a few days in the life of someone that bears the
label of sex offender — even that of a young person. You will be shocked to see the negative impacts
of such a label. That’s why over-inclusion is a problem. It doesn’t make society safer, and at the
same time these punitive effects will incur even greater financial burden to society.

Thank you for this opportunity to be heard as the Attorney General considers this important
decision. Please feel free to contact me at any time if you would like further information, or have any
questions.

Sharon Denniston
Juvenile Advocate

See what's free at AOL.com.
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From: no-reply@erulemaking.net
Sent: wWednesday, March 07, 2007 4:27 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish pate: 02/28/2007 00:00:00

Submitter Info:

First Name: Tim

Last Name: P

Mailing Address: SN
City: B

Country: United States

State or Province: MI

Postal Code:
organization

me: Self

Comment Info:

General Comment:As a retired Police officer of over 25 years service I am against
the Adam walsh
Act bein% retro active. The reason is that given that the US Dept. Of Justice
Bureau of Justice Statistics on Recidivism puts the recidivism rate at 3.5.
Futhermore the US Supereme Court when ruling that Sex Offender Registerys are
ok used the Prentky study C. As it turns out that study was used wrong as it was
a study of offenders that already had many arrest for sexual assault. Also given
that most sexual assault (90%) are commited by a person known and trusted by
the victim. Given the above and the effect these SOR laws are having on the
public, giving false sence of security. The cost of these laws on Law Enforcement
is so high that the return is not worth the investment. I do not want to see onhe
child hurt, but we need to educate the public about who the real danger is. Thank
You Tim P.
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To: OLPREGS
Subject: Public submission
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Flag Status: Completed
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Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act ,

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: Tim
Last Name: P.

Mailing Address: . ,
City: -
country: United States

State or Province: MI
Postal Code:
Oorganization Name: self

Comment Info:

General Comment:Subject: OAG Docket no 117

As a retired Police officer with over 25 years service I write to you today to ask
that you NOT make the Adam walsh act retro active. My reasoning is that for the
most part these sex offender Taws are not the answer to the problem. You are in
fact giving the public a false sense of security. Over 90% of sexual assualts are
commited by a person well known and trusted by the victim. Futher more The U.

S. Dept of Justice Bureau of Justice Statistics Recidivism show that sex offenders
are one of the lowest group of repeat offenders at 3.5%. The problem is that if we
want this type of crime to be Tower then we have to do things that will let these
criminals work thier wa¥ back into the general public and a citizen paying taxes.
Under the sex offender laws as they are now we have put all sex offenders on the
sex Offender Registry. I am not saying that all should not be on the SOR. I feel
that those that are the biggest danger to the public should be posted. If you make
the AWA retro active this will only make the problem larger. Address those who
are of the greatest danger and not one sweeping law to fix it all. Thank You Tim
P.
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From: Tim Poxson [« |
Sent: Wednesday, June 20, 2007 1:55 PM
To: OLPREGS

Subject: OAG Docket No 117

I suggesting that Sec III (2) - (4) Classification of Sex Offenders be changed to require each state to set
up a tier system to classify sex offenders. This classification shall be a tiered approach to identify HIGH
RISK offenders and shall be based on empirically based risk factors.

The reasoning is that if a tiered system is not used the SORNA will be so broad that law enforcement
will be hampered in its effort to protect the public from high risk offenders. Law enforcement will be
forced to use precious resources to track low risk offender rather than monitoring high risk predators.
Further the public will have a hard time picking out the offenders that are the most risk to re-offend and
are dangerous to the public. The public wilf not have confidence in the SNORA if all sex offenders are
on it. Also the United States Supreme Court declared that the registry was never intended to be used as
a punishment for low - risk offenders. (Smith V. Doe (01-729) 538 US 84 (2003)

file://D:\Poxson_Tim.htm 3/27/2008
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From: no-reply@erulemaking.net

Sent: Wednesday, March 07, 2007 12:21 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex oOffender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name:

Last Name:

Mailing Address:

City:

Country: United States
State or Province: CA
Postal Code:
Oorganization Name:

Comment Info:

General Comment:The decision by the AG to make this law retroactive is the wrong
thing to do. My

nephew under California law is only required to register once a year and can be
found in the Megan's Law website by zip code. california Taw requires this
because he is a first time offender and the conviction isn't considered
extremely violent. If he has to comply to your new regulations his
constitutional rights will be violated. The riﬁhts of his wife and children will
also be violated. The safety of his wife and children will be jeopardy. You have
taken a nonsensical approach to this issue. california was the first state ever,
since the 1950's, to require sex offenders to register. My nephew since his
release from prison in_1999 has registered every year 1ike he is required to.
This whole new set of laws, that does not use a valid tool of evaluation, will
put his Tife and the Tlife of his family at risk. Before you enact any of these
new laws you must first Took to see how many former offenders are married and
have children. No one 1is thinking about them and the ramifications this new Tlaw
will have on them ?ersona11y. In one more year my nephew's oldest child will be
attending preschool. what will staff think about” him because they received
notice that his dad is a registered sex offender. I beg you to please
reconsider your decision to make this law retroactive. Ca¥ifornia already
requires him to register for 1ife.
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From: no-reply@erulemaking.net
Sent: wednesday, March 07, 2007 11:35 AM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

l~!

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the sex offender
Registration and Notification Act:========

Title: Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: S

Last Name: S :

Mailing Address:

city:

Country: United States

State or Province:

Postal Code:

Oorganization Name: OAG Docket No. 117

comment Info:
General Comment:OAG Docket No. 117

I decline to give my full name because the former victim lives at the same home
addresss and 1s entitled to privacy. We were reunited by the court after several
years of intense individual and family therapy as the unification was desired by the

former victim. Unfortunately, there are no laws on the books addressing cases
where the offending parent/stepparent and the victim are "reunited" in the home by
the courts, and the continual adverse impact the registration and notification laws
have on the victim who is tryin? to leave the past behind. The victim's home
address should not be made available for public access on the world wide web,

nor should the first-time offending parent/stepparent be posted especially when

the offense did NOT involve violence or force. I believe it is unethical to
continue to

further punish a former victim by increasing the registration and notification
requirements of the individual's parent/stepparent who Tives at the same address.
Though politicians hide behind the guise of "public safety" to get theirs Taw passed

and upheld by the courts, it doesn't take a rocket scientist to understand that

most of these laws are politically motivated and driven by the threat of loss of
funds to the states. How can a law be 'civil' in nature yet provide for

increased 'criminal sanctions'? The money the states might lose does not

compare to the mental and emotional trauma a former victim suffers as a result of
the registration/notification laws the parent/stepparent is subject to. To make the

AWA retroactive is, in my firm opinion, subject to Constitutional challenges
regardless of how worthless others think this cherished piece of paper is.
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From: no-reply@erulemaking.net
Sent: Ssunday, April 29, 2007 8:49 AM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex oOffender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex Offender
Registration and Notification Act

FR Document Number: E7-03063

L.egacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: walt
Last Name: Sabol Jr
Mailing Address:
City:

Country: United States
State or Provi : VA
Postal Code:
Organization Name: virginia Cure

Ccomment In"FO :

General Comment:The Constitution of the Uniyed States in section nine item three

clearly states that
No Bill of Attai ner or EX POST FACTO ( RETROACTIVE ) SHALL BE PASSED.
See Stogner V. California No. 01-1757 Decided June 26 2003.
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From: no-reply@erulemaking.net

Sent: sunday, April 29, 2007 9:17 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the Sex Offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

PubTish Date: 02/28/2007 00:00:00

Submitter Info:

First Name:&
Last Name:

Mailing Address:
City: o
Country: United States
State or Province: IL
Postal Code:
Organization Name:

comment Info:

General Comment:The Jacob wetterling Crimes Against Children and Sexually violent
offender Registration Act (42 U.S.C. 14071) 1in 1994 grandfathered

thousands of people into the Sex Offender Registration system. These

people must now suffer at the hands of the political machine, who view

them as "animals".

The Act was designed for poor/middle class people, because the rich/senators _
can cover ug their crimes/records by bribing someone (ie., state attorneys, police
departments).

There is an issue that has not been addressed regarding the 'Sex
offender'!

I call it the 'she said, He Said' factor. The factor involves an offender who, for

one
reason or another, is charged with a crime that he/she didn't do. There is no
evidence (DNA, rape kit, etc.) to back up the charges.

The State of I1linois laws say after 10 years of registration that they will remove
n

individual's name from the website but they don't.

The state of I11inois don't even follow their own rules!!!

when a 18 year old Marine was having sex with a 14 year old girl, guess who got
charged: The girl's father because he requested that the Marine (MOS) be moved

ffom one base to another, so the girl retaliated by Tying to everyone who would
isten.

This information was withheld from the father's trial in 1993, and now we fight!!
Page 1
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Please change the rules, so that the "She said, He said" people can be taken off
the Tists.

P.s. If you put an offender's email_address with their picture, and they receive
death threats - the workload of the Tocal police department goes up because every
threat has to be investigated!
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April 25, 2007

David J. Karp, Senior Counsel

Office of Legal Policy, Room 4509

Main Justice Building

950 Pennsylvania Avenue, NW., Washington, DC 20530.

. Re: OAG Docket No. 117

Dear Senior Counsel Karp:

Please allow me to voice my grave concern and opposition for the Interim Rule issued as
aresult of the Adam Walsh Act (AWA) and SORNA by Attorney General Gonzales.
This law will allow double jeopardy which is legal only because federal jurisdiction and
state jurisdiction are separate. A person can now be punished by both the federal; and
state government for the same violation of registration. Every state has a registry in place
and this is certainly a duplicate effort and an excessively expensive and unnecessary law.

A great many people who have moved on with their lives and living law abiding and
productive lives will now be re-exposed with the retroactive clause of SORNA. This is
tantamount to the Salem witch hunts only now it is the families of sex offenders who will
be brought down with this draconian and vindictive law. This is cruel and unusual
punishment, not public safety, as SORNA will show places of employment in the Federal

" Registry which will be an open invitation to the fear and hate mongers to protest their

places of work and/or physically attack them.

Posting places of employment in a federal database will stand in the way of any sex
offender in California (and the nation) from being able to earn a living, no matter how
minor their crime. Thousands of hard working individuals could lose their jobs because
of this and there is no recourse if this happens. No Federal aid is being offered to the
families of those offenders that stand a good chance of losing their jobs. SORNA is
completely counterproductive to the goal of reintegrating ex-felons back into society as
self supporting, productive citizens. The Attorney General has said that SORNA's
applicability will be to "virtually the entire existing sex offender population". Clearly the
intent is to cover "virtually" everyone, but there is no mention about whether Congress
specifically limits what he can do. Why was this left out?

The Tier system that is planned is, in my opinion, Unconstitutional. It does not allow for
due process and lumps the first time offenders with the career criminal. A Risk
Assessment Tool should be used on a case by case basis to evaluate each registrant and
eliminate the low to moderate low risk from the high risk offenders. All first time
offenders in the Tier 3 level, that did not commit a crime against a child, should also be
allowed to be removed from the registry after 25 years if they have not committed a new
crime.



Please consider the effect this will have on me and my family. As a father I understand
the concern most parents have but as a registered sex offender with children I can not
comprehend the extent of all the cruel laws being proposed. Our family lives in
California. I have an 11 year old conviction. Had I known 5 years ago that our laws
would be continually changing I would not have gotten married let alone have children.
Under California law I am listed on the Megan’s Law website but because I am a first
time offender, that did not commit a crime against a child, I am only listed by zip code
(which thank God) helps to protect my wife and children. I am also only required to
register once a year. SORNA could change that drastically. No one seems to be a bit
concerned about the rights and safety of my children from ridicule or vigilante attacks. I
know I am not the only one out there with this same situation. There are one million
women and children attached to a sex offender in California alone.

Our family implores you to please reconsider making SORNA retroactive as it will have,
very, severe consequences on us. I don’t want to lose my wife and children over this. I
made a mistake 13 years ago and should not be continually punished, ridiculed and
humiliated because of my past mistake. Please don’t get me wrong, there are very violent
offenders and repeat offenders that need to be closely monitored but SORNA is being
applied too broadly to too many people. None of what has been proposed in SORNA will
protect the public from those that have not been caught. California already requires all
sex offenders to register for life so I'm not trying to avoid California’s registration
requirements by asking you not to make SORNA retroactive

Sincerely?

And Family



Smiyh_Ray 2007_03_01.txt
From: ray smiyh

[
Sent: Thursday, March 01, 2007 6:28 PM
To: OLPREGS
Subject: Re - Interim Rule office of the Attorney General; Applicability of the Sex

offender

Follow Up Flag: Follow up
Flag Status: Completed

Re?jstration of Sex Offenders in my state, PA, is currently done with the State
Police. The State Police covers registration for all jurisdiction.

"requirements include registration by a sex offender in each
jurisdiction in which the sex offender resides, is an employee, or is a
student. The Attorney General has the authority to make this
specification pursuant to sections 112(b) and 113(d) of the Sex
offender Registration and Notification Act."

How would the above apply in a situation such a s that? Individual counties are
currently not set up to perform registration. They do not get funding to perform
registration. Nor, do they wish to do registration.

The fish are biting. . ) )
Get more visitors on your site using Yahoo! Search Marketing.
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COMMONWEALTH of VIRGINIA

: Office of the Attorney General
Robert F, McDonnell 900 East Main Street
Attorney General Richmond, Virginia 23219
. 804-786-2071
April 26, 2007 FAX 804-786-1991
Virginia Relay Services
’ 800-828-1120
The Honorable Alberto R. Gonzales 7-1-1

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W,
Washington, DC 20530-0001

Re:  The Sex Offender Registration and Notification Act

Dear General Gonzales:

I applaud the federal government for protecting our nation’s children through passage of
the Sex Offender Registration and Notification Act (“SORNA”) contained in the Adam Walsh
Child Protection and Safety Act of 2006 (“Adam Walsh Act”). As you may be aware, Virginia
has been at the forefront of enacting state legislation designed to protect children from sex
offenders. We have registered sex offenders since 1994 and last year Virginia enacted
comprehensive legislation to further strengthen our sex offender registry laws.

With such a comprehensive sex offender registry in place, I was initially concerned by
several aspects of SORNA. I wish to comment on the proposed regulation (Docket No. OAG
117, A.G. Order No. 2868-2007) and other areas of SORNA. My first concern is the
retroactivity requirement. As SORNA applies retroactively, it may have been interpreted to
require Virginia to locate and register sex offenders who were required to register under SORNA
‘ but were not required to register under current Virginia law. The expense to register those -
individuals would have been quite significant.

Another issue of concern was Section 121 of the Adam Walsh Act, which provides that
state police must notify “volunteer organizations in which contact with minors or other
vulnerable individuals might occur” of a sex offender registration. However, a volunteer
organization may opt to receive the notification no less frequently than once every five business
days. My concern was that states may be required to notify those volunteer organizations that
did not opt in to receiving notification.

These concerns, however, were addressed when my staff spoke with Laura L. Rogers,
Director of the Sex Offender Sentencing, Monitoring, Apprehending, Registering and Tracking
(“SMART™) Office. Ms. Rogers, who was most helpful, informed my staff that guidelines
concerning the implementation of SORNA were forthcoming which will address retroactivity
and notification provisions.



The Honorable Alberto R. Gonzales
April 26, 2007
Page 2

~ Under the proposed guidelines, as explained to my staff, Virginia would not be required
to search out those individuals who were required to register under SORNA but not required to
register under current Virginia law. Rather, only those individuals who were arrested again, for
any crime, would be required to register as sex offenders under SORNA. Additionally, it is my
understanding that a volunteer organization must opt in to receive notification of a sex offender
registration. States would not be required to notify those organizations that have not opted in.

Virginia must “substantially implement” SORNA within three years after federal
enactment. Failure to substantially implement SORNA within the applicable period would
subject a state to a 10% reduction of federal justice assistance (Byrne Grant) funding. A 10%
reduction in Virginia’s Byrne Grant monies would total $574,738." Although the total cost of
implementing SORNA has not been calculated, without the forthcoming guidelines as Ms.
Rogers has described them, the cost of implementing SORNA certainly will exceed the 10%
reduction in Byrne Grant monies.

Thank you for your attention to the matters raised in this letter. Please let me know if I
may provide additional information.

Sincerely,

Robert F. McDonnell
RFM/caq

cc:  Paul J. McNulty
Deputy Attorney General

David J. Karp, Senior Counsel
Office of Legal Policy

Laura L. Rogers, Director

Office of Sex Offender Sentencing,
‘Monitoring, Apprehending, Registering,
and Tracking '

Nicholas Alexander
National Association of Attorneys General

' Based on 2006 fiscal year.



July 10, 2007

David J. Karp

Senior Counsel

Office of Legal Policy

Room 4509

Main Justice Building

950 Pennsylvania Avenue, NW.
Washington, DC 20530

RE: OAG Docket No. 117 Comments on Interim Ruling by the USDO3J for the Adam
Walsh Act (SORNA) Comment Period Ending July 31, 2007

Almost by accident, I learned about the guidelines proposed by Attorney General Gonzales for the
Adam Walsh (SORNA) Act. Because there has been no news coverage of these important
guidelines, it was only because someone commented in a discussion group that I know about

* them at all. Although I am neither a legislator nor a lawyer, I feel obligated to provide some
comments and suggestions that I hope will be made known to the Attorney General, and that he
will make substantial changes to the guidelines before their final implementation.

I am moved to comment because I realize that these guidelines will in turn create new legislation
in all of the states and probably in a number of local governments as well. I am convinced there
will be a flood of unintended consequences. By modifying some parts of the guidelines to make
them clearer to the state legislatures, and by removing or tempering some of the conditions
proposed, the result will be a more reasonable lmplementatlon of the law.

Sum ofS ed Changes to the Guidelines. =~ = R

1. Make it affirmative that the law does not apply to anyone who, on July 27, 2006:
s Was not required to register in the state(s) of their re5|dence(s), employment or
school enroliment;
+ Has been released from prison prior to July 27, 1981 (25 years);
e Has not been convicted of another offense;
e Has completed the sentence and any terms of probation, parole, restitution, etc.
Or meets one of the following criteria:
¢ Has been pardoned by the executive (President or Governor);
e Has been relieved of the requirement to register because of a court ruling or
statutory procedure.
These exclusions would apply to Tier I, II, and III.

If a Tier III offender.is subsequently convicted or another offense, punishable by a year
or more, then that offender would be required to register under the law. If the
offender moves to another state and is required to register, then that offender would
also be covered retroactively.

2. ‘Make it affirmative that anyone described above is not subject to registration solely
because of travel in interstate or international commerce. Such application would be
- only when the person travels in interstate commerce in such a way that they would be
required to register in another jurisdiction, This would permit normal travel, such as
family vacations, business trips, and the Inke, whlle preserving retroactive apphcatlon
-when registration is required.

3. Add to the required information to be disclosed:

Richard Munczenski - U
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o Date convicted;
¢ Date released from confinement;
¢ Length of time in the community.
Exclude from disclosure to the public directly or indirectly (such as by submitting a
value and getting back a response):
¢ E-mail addresses;
o Name and address of employer;
¢ Phone number -

4. Recognize pardons, court decisions, statutory relief and other means by which
offenders have not been required to register. For pardons, it would apply to past and
future pardons.

Retroactive Application of the Law. There is great potential for the rule of unintended
consequences to be in full force if the guidelines are implemented as written. There are at
least fifty sets of legislation, one for each state, and many conflicting, contradictory and
punitive laws enacted at various local levels. I firmly believe that the guidelines must respect
the exclusions to registration states already have in place. Those exclusions are part of a
framework of the state judicial and legal systems, and the exclusions (by date, court order, or
statutory process) have all been taken into account by the states and certainly in the
individual cases. To ignore all of the complexities and nuances with a blanket retroactive
application of this law is flawed.

That said, it seems obvious from the examples used in the proposed guidelines that a
retroactive application of the law to those convicted prior to July 27, 2006 is intended to make
it applicable and enforceable to those currently registered or who should be registered. Yet
many states have enacted registration requirements that exclude convictions that are much
older, and these persons have not been required to register.

A confusing groundwork has been laid out by the proposed guidelines. They propose that
states will be in compliance If such persons are required to register only if they enter into the
criminal justice system with a subsequent conviction. By changing the interim ruling to
affirmatively state that SORNA does NOT apply to such persons, it accomplishes several
things. It respects the existing state laws that have recognized that public safety would not
‘be compromised by excluding from registration those whose convictions were sufficiently
distant and it does not put a new disability on those who have been free of both subsequent
convictions and public risk. While some of these antiquated convictions might benefit from
the reductions of Tier I and 11, others because of particular circumstances at the time of
convictions may not-because of a Tier III status.

It is therefore my suggestion that anyone who has been released from custody for 25 years or
more as of July 27, 2006, has had no subsequent conviction of any kind, has completed the
sentence, and was not currently required to be registered in the state of their residence and
employment should be exempt from the law. It would be reasonable to apply it retroactively
to these persons based on a subsequent conviction of any kind, provided the conviction is
substantive, i.e., a conviction with a penalty of a year or more of jail and not just a traffic or
local ordinance fine. Or if they move to a state where they are required to register.

This approach really offers a significant benefit to our communities and the safety of our
children. First, it frees up the resources of time, money and manpower to concentrate on sex
offenders who are new, or recent, or already registered. It also helps the public by atlowing
them to concentrate on the registrant and notification information of the greatest threats to
public safety. For a limited number of offenders, who by the length of time post confinement
and the lack of ANY other offense, it will not undo decades of recovery from their convictions.
What will result is the addition of offenders with decades old convictions, indistinguishable

Richard Munczenski « SR
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from contemporary offenders. By definition, it will be targeted at an aging group who have
proven they are no longer a threat, and coincidentally grow less likely as time passes.

Interstate and International Travel. The interim ruling seems to suggest on the one hand

that jurisdictions are in compliance for persons convicted but not required to be registered
provided they register for a subsequent conviction, but then states that anyone who travels in
interstate or foreign commerce is subject to the law. This means that someone currently not
required to register because of the distant conviction could find themselves in travel, perhaps
on business or as part of a family vacation, and be arrested and charged with a federal crime,
even if they were not aware of the registration requirement. By affirmatively stating that
SORNA does not apply to these individuals as suggested in the retroactive changes, this
anomaly would not occur.

Required Registration and Disclosed Information. There are several items of personal

information in the interim ruling that should not be public. First, the name and/or address of
employment. If we reasonably expect that an offender will be released and then become a
law-abiding citizen without subsequent convictions of any kind, employment as an element of
steadying influences on their post-release life are important. There would be more than
ample public safety notification available on the individual without having the employer name
AND/OR address be part of public records, leaving that to law enforcement and related
parties.

Second, e-mail publication or even query (as proposed) being publicly disclosed is an equally
bad idea. E-mail is used for much more than social network registration: internet commerce
for banking and commerce often rely on it, so identity theft is an issue. Denial of business
services based solely on registration could be the result, so imagine if health coverage or
credit were denied someone convicted decades ago (see retroactivity). And has been pointed
out, sex offenders might find a way to use this information, say from well meaning citizens
who post an e-mail they discover belongs to an offender on a blog or web site, to find and link
up with other offenders. Make this do what it is intended to do: require registrants to provide
information they use to register into social networks and electronic services that involve peer-
to-peer communication with other registrants who are minors. Then allow these services to
check their registered users against the sex offender information but not make it public. |

What is missing and I believe key to the public in making informed decisions about the public
health and welfare is to include the date of conviction and importantly the date of release. If
someone were released recently the threat they pose can be more readily determined from
someone who was release say ten or fifteen years ago. Coupled with the criminal history, this
gives the public more information.

Pardons and Other State Remedies. The interim ruling states that for the purposes of
applicability, pardons except for innocence and other court or statute-enabled rulings do not
exclude the person from SORNA. For example, some states have allowed individuals to go
through a court or other individual review process and be relieved of the registration
requirements. SORNA’s interim ruling would undo all of that. Certainly anyone who has
received a pardon, or will receive, for any and all convictions requiring registration should not
be subject to registration. Judicial rulings that may have been issued many years ago could
not have contemplated SORNA’s impact, and perhaps because of a choice of wording, the
court’s decision will be bypassed unless the guidelines are changed. No one receiving.a
pardon for the convictions requiring registration, both before and after the enactment of
SORNA, should be covered, and those who have received judicial or other legislatively enable
exemption should not be covered, either.

In closing, I want to add that it is apparent much time and effort when into the creation of the
guidelines, but there is a very strong emphasis on the people who are currently incarcerated or
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registered and very little about the much smaller number, I assume, whose time in the
community far overshadows their distant convictions. As an engineer, though, I am all too
familiar with the way large, complex structures work. When the real world conditions confront
the design assumptions and decisions, things can rapidly go wrong. I equally know that it is far
more difficult to get a law changed when things don't work out entirely as planned than it is to
get it passed in the first place. And when fifty new sets of laws are going to be passed, from my
engineer’s perspective, an almost certain chance that things won't happen entirely as planned.

If I may make one more point. Each time I read about some child being abused, injured, or
murdered, it makes my blood boil. I have taken care of my sister, raised her daughter, and now
am helping raise her two daughters. I cannot possibly imagine the pain and anguish a parent
goes through. But because of the wide press coverage these stories receive, I can easily calculate
that they represent only a small fraction of the hundreds of thousands of registered offenders. I
also know that when these terrible crimes do happen and are committed by a registered offender,
the registration requirement did not deter them from the crime. Stricter requirements are
unlikely to do that, either. On the other hand, offenders who have been released without
offending for extended periods of time are likely to be aware of, and motivated not to offend
because of the threat of registration and very long prison sentences. In engineering, we refer to
that as an inverse relationship. And it supports my suggestions.

Thank you for your time to review these comments on the guidelines and for making the
improvements and changes I hope will benefit the enactment of this law and the public safety
without undoing the years of adjustment distant offenders have made.

Sincerely, ‘ .
Richard Munczenski

Richard Munczenski .'~~



Taylor_Lauren. txt
From: no-reply@erulemaking.net :
Sent: Monday, April 30, 2007 9:28 AM
To: OLPREGS

Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Attachments: S__0001_1tr. Karp SORNA 4 30 07.doc
Please Do Not Reply This Email.

Public comments on Office of the Attorney General; Applicability of the Sex Offender
Registration and Notification ACt:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: Lauren

Last Name: Taylor

Mailing Address: 1101 South Front Street, Suite 5700

City: Harrisburg

Country: United States

State or Province: PA

Postal Code: 17104

organization Name: Pennsylvania Sexual Offenders Assessment Board

comment Info:

General Comment:Attached are comments on behalf of the Commonwealth of Pennsylvania.
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PENNSYLVANIA BOARD OF PROBATION AND PAROLE
SEXUAL OFFENDERS ASSESSMENT BOARD
1101 SOUTH FRONT STREET, SUITE 5700
HARRISBURG, PA 17104-2533

LAUREN TAYLOR TELEPHONE — (717) 787-5430
EXECUTIVE DIRECTOR FAX —(717)705-2618

April 30, 2007

David J. Karp, Senior Counsel
Office of Legal Policy

Room 4509

Main Justice Building

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

RE: OAK DOCKET NO. 117

Dear Mr. Karp:

Is it the intent of this proposed Interim Rule to require the identification and registration under the requirements
of Public Law 109-248 ("SORNA”") of those sex offenders who are not currently required to register as sex
offenders under current state law but who 1) have a predicate conviction or adjudication under SORNA which
predates the Act's effective date; 2) as of the Act’s effective date have a nexus with the criminal or juvenile
justice system; and 3) at present have no nexus with the criminal or juvenile justice system?

Sincerely,

Lauren Taylor
Executive Director



vanDomelen_Robert.txt
From: no-reply@erulemaking.net
Sent: Friday, April 27, 2007 2:23 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the sex offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: Robert
Last Name: van Domelen
Mailing Address:
City:

Country: United States

State or Provi : WI
Postal Code: p o )
organization Name: Broken Yoke Ministries

comment Info:

- General Comment:O0AG Docket No. 117

The intent of retroactivity for the Adam walsh Act is understandable but
gmpractica1. There 1is no difference of attitude applied whether the past offender
as
been recently released or released 20 or more years ago. The premise is that an
offender has the exact same level of age-inappropriate attraction regardless of
time or treatment. There simply are no studies that verify such a premise and
presuming such to be true without empirical evidence castigates those who have
found restoration, who have been offense-free.
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From: no-reply@erulemaking.net

Sent: Saturday, March 10, 2007 10:26 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Completed

Please Do Not Reply This Email.

Public comments on Office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name:

Last Name:

Mailing Address:

City:

Country: United States
State or Province:~CO- - &
Postal gode: .
Oorganization Name:

Comment Info: He=2k& ==

General Comment:Retroactivity

This regulation would harm many people who have lived decent 1lives for many
years, and who are obeying the laws within the state they reside. By requiring
persons who had to register prior to the AWA or this regulation would also have
the effect of people possibly loosing their employment by the requirement that
ALL sex offenders must be put onto a public registry.

This ACT along with the Adam walsh Act is inherently unjust to the many people
who did not_commit a crime against a child. Public registration of ALL sex
offenders along with retroactivity will add fuel to the fire and cause many states
to

go overboard as they often doing these days.

There are many people on the registries that did not molest a child, nor attempted
to do so. My offense was while I was upon my own property and seen by
neighbors.

A11 that many people are asking for is Balanced Justice. Requiring retroactivity is

not Balanced Justice in which people have paid for their crime and are living
descent lives. why does the government through this regulation want to destroy
the 1ives of people who did nothing requiring such continuing harsh treatment?

Retroactivity is unjust. Public registration is unjust. In Colorado, people who
are
on public registration are those of medium and high risk. The registries were
meant for these people. Molesters, sexual predators, pornographers, and other
child abusers are the ones having high risk of reoffending against another person
or child.
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The umbrella effect has created a growing population of people labeled as sex
offender, growing rapidly each day, many of whom should not be on the registries.

The public equates the phrase sex offender with child molestation and sexual
predator, neither of which many persons are not.

This regulation need not be_retroactive except upon convicted child molesters,
convicted pedophiles, sexual predators, and violent sexual predators.

There is absolutely no need for the Federal Government to re-punish people who
are obeying all Taws and who have turned their lives around, who have homes and
jobs, and are productive members of society.

when it is said that this regulation, or any Bill or ACT is for the public safety or

the safety of children, and yet they continue to penalize persons not convicted of
any molestation, enticement, luring, grooming, or sexual predator activity, these
Act?s, Bills, and regulations serve to do nothing less than re-punish people, and
an attempt to raise their level of offense to that of a molester or sexual predator.

Do _not require the states to enact retroactivity it is unfair, unjust, and is not

balanced.
" ) 4
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walton_Bernie 2007 _03_04.txt
From: Bennie O walton [*]
Sent: Sunday, March 04, 2007 12:24 PM ‘

TO: OLPREGS _ _ L
Subject: Sex offender Registration and Notification Act

Follow Up Flag: Follow up
Flag Status: Completed

RE: OAG Docket No. 117

I wish to comment on this ACT.

comment: This Act is inherently unjust although it was justified as for the public
good is wrong. This Act being retroactive uses the umbrella effect, which has
ecome the De Facto method of punishing people for past offenses, which they had
served their time in prison, or probation. More sEecifica11y this Act treats low
risk offenders the same as high-risk offenders, making no attempt at Balanced
Justice.

Example: A person who is/was required to register may be a person who had an offense
let’s us say thirty-four years ago, an offense that was non-contact, and at the time
of that first offense the offense was considered not a crime or offense worthy of
having the Tife of that person destroyed from that point forward. Today’'s laws have
changed where a person is now labeled with_a term that has a De Facto meaning to the
public and media organizations of child molester or sexual predator, and even that
of violent sexual predator. An offense which remains on a person’s police record or
court record today is now considered a sex offense, and that offense of so long ago
is now used to re-punishes that person for that offense because it is wrongfu]?y
considered recidivism,

This Act implies and assumes bK its very nature of unbalanced Justice that this type
Berson is a danger, although there are no facts to the contrary of that person not

eing a danger to society. This Act having no justice, assumes that this type
person is a recidivist, no matter the length of time between offenses.

It is quite aﬁparent that in today’s legal systems, which includes the Department of
Justice, or the Department of no justice that a person of such low risk potential
continues to be humiliated for the remainder of ﬁis or her 1ife, with no intent or
Tegal desire for restorative justice on the part of the states or the federal
government.

In the State of Colorado, sex offenders must register if they have more than one sex
offense. If that person has a first offense committed many decades ago, with a
latest offense, a total of two over a thirty-four year period, that person must
register each year his/her residence and place of work, and then be threatened each
and every day with lose of residence from residency restrictions overly broad in
scope.
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This Act threatens a very low risk individual’s employment, and sense of being not
because it is the right thing to do, for apparently rightness and balanced justice
has nothing to do with punitive umbrella Taws, only because no legal system,
including the Deqartment of Justice does not wish to use good sense. This Act
simply on a moral basis can be considered nothing but punitive. Although this
punitive Act is legally sanctioned as not ﬁunitive under the guise of public safety,
it is nothing but a Tegal shame of the highest order in which the Department of
Justice no Tonger considers Justice as a necessary part of law.

A person who has lived a descent life, and who is, or has been obeying existing
laws, and has shown no signs of recidivism of such nature and time duration, one
would believe such a person should be considered of such low risk, and of such a Tow
danger to public safety, or child safety that the Act or law would have been crafted
so as to consider this ex-offender as being assessed apart from high-risk
individuals. This Act nevertheless ensures that people live in fear all over again
without any sound foundation. This Act must be amended or changed for consideration
of this type ex-offenders lack of dangerousness to the public. Wwe, meanin

concerned people continue to fight the states over their overly broad reach to
satisfy hysteria and myths, and again a1on$ come the Federal Government who sets the
example of being overly broad, and overly far-reaching.

The United States Department of Justice along with state and federal legislators are
creating events that may in some form or fashion, be regretted. while waiting for
that regret to happen, the United States Department of Justice, the Supreme Court,
and states legal systems will blindly and willingly continue to create terrorism
upon_a population of people, most of whom are low risk, loss of 1ife, home, family,
Tivelihoods, and self-worth.

Justice Tost in the United States of America using umbrella legislations and laws,
enacted only because you who are the 1e?a1 experts do not want to deal with the
individual. It is much easier to umbrella and not care about the effects, and the
Tives destroyed.

Change this Act. Put justice into this Act. Find the way to make it right.

Bennie O walton

A
R ———
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wiggington_JoEllen. txt
From: no-reply@erulemaking.net
Sent: Monday, April 30, 2007 8:22 PM
To: OLPREGS
Subject: Public Submission

Follow Up Flag: Follow up
Flag Status: Red

Please Do Not Reply This Email.

Public Comments on Office of the Attorney General; Applicability of the sex offender
Registration and Notification Act:========

Title: office of the Attorney General; Applicability of the Sex offender
Registration and Notification Act

FR Document Number: E7-03063

Legacy Document ID:

RIN: 1105-AB22

Publish Date: 02/28/2007 00:00:00

Submitter Info:

First Name: JoEllen

Last Name: wiggington

Mailing Address:

City:

Country: United States

State or Province:

Postal Code:

organization Name: Pacific Professional Associates

comment Info:

General Comment:I would like to add my voice to those objecting to the retroactive

application of this law ] ) i
to those convicted of crimes prior to its enactment. Others have eloquently pointed

out
the problems with this ruling, which will Tikely increase the risk of reoffense. As

a
treatment provider for 15 years, I can personally attest to the potential +impact

this may
also have on the innocent victims and families of offenders. There is no evidence

that
the retroactive application of this Taw is in the public's best interest.
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From: ZMan - GA |

Sent: Friday, March 09, 2007 6:54 PM

To: OLPREGS

Subject: In regards to Adam Walsh Act and Sex Offender Laws

Follow Up Flag: Follow up

Flag Status: Completed .

These laws not only punish offenders, but also their families and children. We must stop acting out in
fear and anger, and stop lumping all offenders into one group and making them all look like predators
who have killed someone like Couey. Not all sex offenders, about 90 - 95% are NOT these people.
And making laws due to a few to punish millions is totally wrong. We MUST be fair.

LINKS: -

* http://www.nacdl.org/sl_docs.nsf/issues/sexoffender_attachments/$FILE/SexOffenderPolicy.pdf

ISSUES:

* 1 do not believe in registries period, but if the sex offender laws are kept, why discriminate? If sex
offenders must suffer for life and be on GPS, so should ANYONE with a criminal record. If this is not
done, then it is discrimination. Anyone with a criminal record should be on a registry on the internet for
- the whole world to see, and be on GPS for life. DUI offenders should not be able to live XX feet from an
alcohol store and should have their license revoked. Drug dealers should not be able to live XX feet
from anywhere children congregate, so they cannot sell our kids drugs. Murderers should not be able to
life XX feet from ANYONE, since they may kill again. DUI offenders kill more people than any other
crime (I believe), and I'm sure the entire public would love to know if a murderer, thief, drug dealer, etc
lives in their neighborhood. If all this was on the internet for all to see, I'm sure everyone would NOT
leave their house at all. These people are everywhere. Why are sex offenders being "scape goated"?
EVERYONE WITH A CRIMINAL RECORD SHOULD OBIDE BY THE SAME LLAWS SEX
OFFENDERS HAVE TO OR IT'S DISCRIMINATION!!

* When will people ever realize no matter how tough on crime, all the zero tolerance, all the registries in
the world will not prevent a murderer from murdering, a thief from stealing, a dealer from dealing, a
user from using, a rapist from raping....accusations on any sex crime, child abuse, or domestic violence
will literally nail your butt to the wall! No DNA has to be present, No violence has to be present.....
HEARSAY ALONE IS LITERALLY NAILING THOUSANDS AND THOUSANDS OF PEOPLE TO
THE WALL BECAUSE OF THE BIASNESS IN THE LAWS.

* To live is already almost impossible for "sex offenders”, and the more and more laws that are passed
daily, eventually they are going to explode, and it won't be a pretty site. You must be realistic when
making laws, these draconian laws make it impossible for anyone to live ANY type of life. Everyone is
for treatment and punishing those violent predators and pedophiles who are making other sex offenders
lives hell, but like I said, we must be realistic.

* For all the people being charged with Child p**nography, is the law checking the computers to make
sure they are not infected with a virus? Many people are ignorant when it comes to computers, and if
they click on some attachment in an email, their machine can become infected with a virus, trojan,
spyware, adaware program which stores child p**n on their machine. Are these so called "experts”
checking this? Or ignoring this possibility?

* The issue with sex offenders Internet email addresses, IM names, etc being collected, this is another

"feel good" law that will not stop crime. If someone wanted to commit a new crime, they'd create a new
email address and commit the crime. This is stupid and won't work.
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* Think!! Come up with solutions, not "feel good" laws, which make it harder and harder for sex
offenders to get on with their lives.

* "Buffer Zones" are a false sense of security!
* "Buffer Zones" are banishing people from their town, state, and possibly the country!

* "Buffer Zones" create homelessness, which costs society lost productivity, individual dignity, and
creates additional problems for enforcing any accurate registry!

* "Buffer Zones" do nothing, except banish! It could be 50 miles and if someone wanted to re-offend,
they'd just get in a car and drive!

* 1t should be MANDATORY that anyone in prison get therapy, and out of prison, if needed. Therapy

does work. Ifyou just lock them up, when they get out, they will be worse off. Therapy teaches people
how to not act out and help, regardless of what the general public thinks. Just ask a therpist.

* We need to STOP this hysteria and get sex offenders the help they need.

* You can pass all the laws you want but without therapy and this "mob" mentality will not solve
anything!

* T am sick of politicians using children to get their laws passed! Who would want to vote agamst
anything that is "for the children"?

* "Stranger Danger" is a smoke screen & hype! Most child sexual offenses occur by someone the child
knows, like a family member or close friend!

* These laws are being passed by politicians using sex offenders as scape goats, for votes!
* Registries do NOT protect anyone or prevent crimes!

* Registries are punishing sex offenders as well as their families and children, and opening them up to
vigilantism. DON'T THE FAMILIES AND CHILDREN OF SEX OFFENDERS COUNT? They are
suppose to be "for the children”, right?

* Registries are NOT being updated in a timely fashion, so the public is getting false information! How
is this helping the public or protecting them when they cannot rely on them?

* Registries are putting families and children of sex offenders in a public position to be socially outcast
and discriminated against with regard to employment, housing, schooling, etc!

* About 90% of the people on the registry are NOT sexual predators or pedophiles that these laws were
for in the first place!

* These laws cost millions, if not billions to enforce, and they cause prison over-population, which is
already a problem, especially in California! AND TAX PAYERS PAY FOR ALL THIS!

* GPS does not prevent sexual crimes! Another false sense of security which cost tons of money! Plus
they are suppose to pay for this, which will eventually go homeless. MAKE THE TAX PAYERS WHO
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WANT THESE LAWS TO PAY FOR THEM!

* These laws cause sex offenders to go underground and into hiding, due to the strict nature of the laws!
How is this protecting anyone?

* These laws are all abount money for law enforcement and votes for politicians. Prison is a business!
Politicians are salaried and want elected/re-elected! Law enforcement get paid for people in jails, prisons
or on the registry!

* These laws blatantly disregard the United States constitutional rights of all citizens! (i.e. ex-post facto,
due process & others)

* These laws are cruel and unusual punishment! A sex offender cannot go to a fast food restaurant which
has a playground! Why? We have just as must of a right as you to get a burger! Plus they cannot go
anywhere kids congregate, which is endless (i.e. Amusement parks, Movie theaters, the list is endless)

* Sex offenders can go to church, but must leave immediately afterwards. If a sex offender owns a
business and someone decides to put a church or school next door, they have to now sell their business
and move. This is not right, move the church or school, the sex offender was there first!

* These laws continue to punish people even after a sentence has been served, and they are trying to get
on with their lives! (i.e. ex-post facto)

* These laws are driven by fear-mongering, opportunistic politicians and will do nothing to actually
protect children!

* There are over one million women and children whose lives are inter-twined with a sex offender in the
United Stated. They should matter too!

* Follow the money trail, these laws are conveyor-belt laws to benefit law enforcement! They get paid
for the number of people in jail, prison or on the registry!

* They are currently a one-size-fits all for sex offenders! Not all sex offenders are predators or
pedophiles that these laws are suppose to be for anyway!

* They are modern day witch hunts and a scarlett letter!

* If Sex Offenders are re-offending, why does the registries grow each day? Because new people are
being added daily for stuff like "public urination", "mooning", "concensual sex", "young children
playing 'Doctor'" and various other minor offenses that we need not worry about. We need to worry

about predators & pedophiles!

* Now they are trying to make it a law that a sex offender, if they have kids, cannot "take a picture" of
anyone under 18. This is totally stupid! Can't even take Christmas pictures, birthday pictures, etc!

* Also, because a sex offender owns a business in town, many people are trying to get the business shut
down! The sex offender had the business for awhile. If you don't like it, MOVE!!!!

* The thing about pedophiles not being able to take pictures of kids is stupid. You'd better shred any
pictures you have of your kids when they were babies, like diaper changing, baths, etc.
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* The Nazi's passed other laws that targeted sex offenders. In 1933, they enacted the Law Against
Dangerous Habitual Criminals and Measures for Protection and Recovery. This law gave German judges
the power to order compulsory castrations in cases involving rape, defilement, illicit sex acts with
children (Paragraph 176), coercion to commit sex offenses (paragraph 177), the committing of indecent
acts in public including homosexual acts (paragraph 183), murder or manslaughter of a victim
(paragraphs 223-226), if they were committed to arouse or gratify the sex drive, or homosexual acts with
boys under 14. The Amendment to the Law for the Prevention of Offspring with Hereditary Diseases
dated June 26, 1935 allowed castration indicated by reason of crime for men convicted under paragraph
175 if the men consented. A May 20, 1939 memo from Himmler allows concentration camp prisoners to
be blackmailed into castration. -From Scott Safier's Pink Triangle Page.

Never miss an email again!
Yahoo! Toolbar alerts you the instant new Mail arrives. Check it out.
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From: ZMan - GA

Sent: Wednesday, March 21, 2007 9:29 PM
To: OLPREGS

Subject: In regards to the sex offender laws

Follow Up Flag: Follow up
Flag Status: Completed
Please see this Blog item first, on my blog, for more comments.

http://sexoffenderissues.blogspot.com/2007/03/yellow-journalism-in-augusta-georgia.html

LINKS: :

* http://www.nacdl.org/sl docs.nsf/issues/sexoffender_attachments/$FILE/sexOffenderPolicy.pdf
* http://sexoffenderinfo.pbwiki.com

* http://sexoffenderissues.blogspot.com/

* http://www.soclear.org <-- Tons of video/media about the facts

ISSUES:

* I do not believe in registries period, but if the sex offender laws are kept, why discriminate? I
DEMAND WE HAVE A CRIMINAL HISTORY REGISTRY, SOIKNOW IF YOU ARE A
MURDERER, GANG MEMBER, DRUG DEALER/USER, DRUNK, THIEF! IT'S MY RIGHT! Why
won't this fly? Because then the senator, mayor, governor, president, celebrities or you may be on a
publically accessible registry to face the shame. But why not? Why discriminate? So the rich can
‘implement their "master plan?"

* When will people ever realize no matter how tough on crime, all the zero tolerance, all the registries in
the world will not prevent a murderer from murdering, a thief from stealing, a dealer from dealing, a
user from using, a rapist from raping....accusations on any sex crime, child abuse, or domestic violence
will literally nail your butt to the wall! No DNA has to be present, No violence has to be present.....
HEARSAY ALONE IS LITERALLY NAILING THOUSANDS AND THOUSANDS OF PEOPLE TO
THE WALL BECAUSE THESE LAWS ARE BIASED.

* Living is already almost impossible for "sex offenders", and the more and more laws that are passed
daily, eventually they are going to explode, and it won't be a pretty sight. You must be realistic when
making laws, these draconian laws make it impossible for anyone to live ANY type of life. Everyone is
for treatment and punishing those violent offenders who are making other sex offenders lives hell, but
like I said, we must be realistic.

* For all the people being charged with Child p**nography, is the law checking the computers to make
sure they are not infected with a virus? Many people are ignorant when it comes to computers, and if
they click on some attachment in an email, their machine can become infected with a virus, trojan,
spyware, adaware program which stores child p**n on their machine. Are these so called "experts"
checking this? Or ignoring this possibility?

* The issue with sex offenders Internet email addresses, IM names, etc being collected, this is another
"feel good" law that will not stop crime. If someone wanted to commit a new crime, they'd create a new
email address and commit the crime. This is stupid and won't work. It is just another waste of the
taxpayers money.

* Think!! Come up with solutions, not "feel good" laws, which make it harder and harder for sex
offenders to get on with their lives.
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* "Buffer Zones" are a lee sense of security!
oo Cog

* "Buffer Zones" are banishing people from their town, state, and possibly the country!

* "Buffer Zones" create homelessness, which costs society lost productivity, individual dignity, and
creates additional problems for enforcing any accurate registry!

* "Buffer Zones" do nothing, except banish! It could be 50 miles and if someone wanted to re-offend,
they'd just get in a car and drive!

* It should be MANDATORY that anyone in prison get therapy, and out of prison, if needed. Therapy
does work. If you just lock them up without therapy, when they get out, they will be worse off.

Therapy teaches people how to not act out and help, regardless of what the general public thinks. Just
ask a therpist.

* We need to STOP this hysteria and get sex offenders the help they need.
* You can pass all the laws you want but without therapy this "mob" mentality will not solve anything!

* ] am sick of politicians using children to get their laws passed! Who would want to vote against
anything that is "for the children"? '

* "Stranger Danger" is a smoke screen & hype! Most child sexual offenses occur by someone the child
knows, like a family member or close friend!

* These laws are being passed by politicians using sex offenders as scape goats, for votes!
* Registries do NOT protect anyone or prevent crimes!

* Registries are punishing sex offenders as well as their families and children, and opening them up to
vigilantism. DON'T THE FAMILIES AND CHILDREN OF sex OFFENDERS COUNT? They are
suppose to be "for the children", right?

* Registries are NOT being updated in a timely fashion, so the public is getting false information! How
is this helping the public or protecting them when they cannot rely on them?

* Registries are putting families and children of sex offenders in a public position to be socially outcast
and discriminated against with regard to employment, housing, schooling, etc!

* About 90% of the people on the registry are NOT violent offenders that these laws were ment for in
the first place!

* These laws cost millions, if not billions to enforce, and they cause prison over-population, which is
already a problem, especially in California, and taxpayers pay for all this.

* GPS does not prevent sexual crimes! Another false sense of security which cost tons of money! Plus
the offenders are supposed to pay for this, which will make them eventually go homeless. MAKE THE
TAX PAYERS WHO WANT THESE LAWS PAY FOR THEM!

* These laws cause sex offenders to go underground and into hiding, due to the strict nature of the laws!
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How is this protecting anyone?

* These laws are all abount money for law enforcement and votes for politicians. Prison is a business!
Politicians are salaried and want to get elected/re-elected! Law enforcement get paid for people in jails,
prisons or on the registry!

* These laws blatantly disregard the United States constitutional rights of all citizens! (i.e. ex-post facto,
due process & others)

* These laws are cruel and unusual punishment! A sex offender cannot go to a fast food restaurant which
has a playground! Why? They have just as much of a right as you to get a burger! Plus they cannot go
anywhere kids congregate. (i.e. Amusement parks, Movie theaters, the list is endless)

* Sex offenders can go to church, but must leave immediately afterwards. If a sex offender owns a
business and someone decides to put a church or school next door, they have to now sell their business
and move. This is not right, move the church or school, the sex offender was there first!

* These laws continue to punish people even after a sentence has been served, and they are trying to get
on with their lives! (i.e. ex-post facto)

* These laws are driven by fear-mongering, opportunistic politicians and will do nothing to actually
protect children!

* There are over one million women and children whose lives are inter-twined with a sex offender in the
United States. They should matter too!

* Follow the money trail, these laws are conveyor-belt laws to benefit law enforcement! They get paid
for the number of people in jail, prison or on the registry!

* They are currently a one-size-fits all for sex offenders! Not all sex offenders are violent offenders that
these laws are supposed to be for anyway!

* They are modern day witch hunts and a scarlett letter!

* If sex Offenders are re-offending, why do the registries grow each day? Because new people are being
added daily for stuff like "public urination", "mooning", "concensual sex", "young children playing
'Doctor' and various other minor offenses that we need not worry about. We need to worry aboutviolent

offenders!

* Now they are trying to make it a law that a sex offender, if they have kids, cannot "take a picture" .of
anyone under 18. This is totally stupid! Can't even take Christmas pictures, birthday pictures, etc!

* Also, because a sex offender owns a business in town, many people are trying to get the business shut

down! The sex offender had the business for awhile. If you don't like it, MOVE!!!!

MY SOLUTION:
To protect children from potential predators, why don't they uses these RFID chips, like the ones from
Digital Angel which have GPS? (See links below)

They can embed them (in some random place) into the children to track where they go, and so they can't
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easily be removed and the potential predator doesn't know where it is?

Then when the child goes missing, if the software can track them, they would not spend a ton of money
hiring a bunch of people to find them, taking days to find them, wasting precious time.

They could know immediately where the kid is at, and if it logs the places the kid has been, they would
know exactly who the suspect is, due to where the child has been, and would not possibly convict
someone who wasn't the perpetrator?

They could just flip on the software, and up pops the tracking report which shows a log of every place
they went and where the child is currently at?

Seems like that would be worth more, cost less, and then these sex offender laws could probably be all
but eliminated.

If criminals knew that, I'm sure they would not kidnap another kid, unless they really are brain dead.
I know, many people would say, why make the kids where this? Because putting it on sex offenders is
still pointless, you'd have to then look up all the sex offenders in the neighborhood, and check all of
them and the tracking logs, which is again wasting time. If the kid had it, they could go directly to the

parents, or law enforcement, turn on the software, and find the kid in a couple minutes, give or take.

And when the child is old enough, like 18 or so, then the chip could be removed, so it doesn't violate
their privacy.

Just a thought.

Never miss an email again!
Yahoo! Toolbar alerts you the instant new Mail arrives. Check it out.

Get your own web address.
Have a HUGE year through Yahoo! Small Business.
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From: Qi
Sent: Friday, March 30, 2007 9:19 AM
To: OLPREGS

Subject: OAG DOCKET #117

Follow Up Flag: Follow up
Flag Status: Completed
To Whom it May Concern,

I am a Viet Nam era Veteran opposed to retroactive laws. | am sworn to uphold the Constitution of the United
States of America, and this is UNCONSTITUTIONAL . Ex Post Facto laws are unconstitutional! Cease and

desist!

Alyce Holleman Wenger (USAF 1971-74)
t

See what's free at AOL.com.

file://D:\Wenger_Alyce.htm ' 3/27/2008
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From: Reg Garff [
Sent: Friday, April 27, : PM
TO: OLPREGS
Subject: OAG Docket No. 117 - Comments in Opposition to Interim RuleRIN

1.105-AB22

Follow Up Flag: Follow up
Flag Status: Completed

Attachments: OAG Docket No 117 - UBJJ Opposition Rule RIN 1
105--AB22.pdf

Please see attached document.
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State of Utah
Utah Board of Juvenile Justice

JON M. HUNTSMAN, JR. REG GARFF
Governor Juvenile Justice Specialist

GARY HERBERT April 25, 2007

Lieutenant Governor

David J. Karp

Senior Counsel

Office of Legal Policy

Room 4509

Main Justice Building

950 Pennsylvania Avenue N.W.
Washington, D.C. 20530

Re: OAG Docket No. 117 |
Comments in Opposition to Interim Rule RIN 1.105--AB22

Dear Mr. Karp:

~Thank you for the opportunity to comment on behalf of the Utah Board of Juvenile
Justice (UBJJ) regarding the interim rule requiring retroactive effect of the Adam Walsh Act on
sex offenders. As a Board, we believe making the Act retroactive for juveniles would be
detrimental to pubhc safety, the juvenile Justlce system and the Juvemle offenders themselves )

The Act makes very, little distinction: between Juvemles and adults. As such itisthe
opinion of the UBJJ that it is poor public pohcy to impose the requirements of the Act,
retroactive or otherwise, on juvenile offenders because of the treatment implications involved.

On a national level, we have historically treated adult and juvenile offenders differently
for good reasons. Juvenile offenders generally have diminished culpability relative to adults due
to their inherent lack of maturity. They also respond well to treatment. For these reasons, our
Nation’s juvenile justice system has worked vigorously to protect the confidentiality necessary
for effective treatment of youthful offenders. .

Utah’s juvenile justice system goes to great lengths to rehabilitate juvenile sex offenders.
Most juveniles are responsive to treatment and their recidivism rates are low: According to the
National Center of Sexual Behavior of Youth, a training and technical assistance center
developed by the Office of Juvenile Justice and Delinquency Prevention and the Center on Child
Abuse and Neglect, University of Oklahoma Health Sciences Center, the recidivism rate among
juvenile sex offenders is substantially lower than that of adults (5-14%), and substantially lower
than rates for other delinquent behavior (5-14% vs. 5-58%). The Center also found that juvenile
sex offenders are more responsive to treatment than adults and less likely than adults to re-offend
when provided appropriate treatment. We believe most juveniles can be successfully treated to
the extent they no longer pose a risk of harm to others.

It would be highly detrimental to youthful offenders who have successfully completed
sex offender treatment to have to comply with the onerous requirements of the Act. Leading life
as a productive citizen would be next to 1mposs1ble while listed on the registry. Education, jobs

gﬂ’ and housing would become problematlc at best for youth listed in the registry. Most youthful

]] Utah State Capitol Complex « East Office Buxldmg Suite £330 + PO Box 142330 Salt Lake City, Utah 84114-2330 l/Ml

telephone (801) 538-1031 + facsimile (801) 538-1024 + www . juvenile.utah.gov Where ideas connect ™



sexual offenders are malleable and responsive to treatment and upon completion of sex specific
therapy are ready to move on with their lives without the stigma and perpetual collateral
consequences that typically accompany criminal convictions.

Requiring youthful sex offenders to participate in a national registry runs contrary to the

Act’s public safety objective of “protect[ing] the public from sex offenders and offenders against
-children.” Personal information, photos, addresses, schools of youthful sex offenders are
required to be posted in a national registry, thus making this information available not only to the
public at large, but aiso those looking to target these young people as victims of further criminal
activity.

Finally, it would be extremely difficult for states to apply the mandates of the Act
retroactively. Identifying, locating, documenting and requiring in-person updates four times each
year would be an enormous administrative burden, not only on the state, but also the families of
youthful offenders. These youth frequently move and many have little parental support, thus
aggravating an already difficult process.

For the above mentioned reasons and on behalf of the Utah Board of Juvenile Justice, I
respectfully ask that juvenile offenders be exempted from retroactive applicability. To do
otherwise would constitute a great injustice both to the juvenile offender as well as the juvenile
justice system in Utah, which is designed to rehabilitate minors who violate the law.

Thank you for your consideration.

Sincerely,
cslall oy,

Holly Martak

Chair, Utah Board of Juvenile Justice
UBJJ MEMBERS
GARY ANDERSON BRITTANY ENNISS HOLLY MARTAK
Utah County Commissioner Student Chair
GABY ANDERSON MARIA J. GARCIAZ Zions Bank
Utah Division of Juvenile Justice Chair Elect HUY D. NGUYEN
Services S.L. Neighborhood Housing Juvenile Justice Services
PAT BERCKMAN Services CAROL PAGE
SL County Division of Youth TONIA HASHIMOTO Retired Davis County
Services Student Commissioner
JUDGE LESLIE D. BROWN JESSICA HERNANDEZ FRED W. PEAKE
Retired Fourth District Juvenile Student Schoo! Counselor
Court GINI HIGHFIELD LONNIE THOMAS
ADAM COHEN Second District Juvenile Court Division of Juvenile Justice
Odyssey House CHIEF MAXWELL JACKSON Services
MICHAEL D. DI REDA Harrisville City Police Dept. NATALIE THORNLEY

DMC Chair
Deputy Davis County Attorney

cc: Robert S. Yeates

Executive Director CCJJ

The Children’s Center
PAUL H. TSOSIE
Attorney at Law
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From: Rich S [@NGRGG——

Sent: Wednesday, March 21, 2007 7:40 PM
To: OLPREGS
Subject: OAG Docket 117 Comment

Follow Up Flag: Follow up
Flag Status: Completed

Richard H. Schalich
T
G
RE: OAG Docket No. 117

I wish to comment on this ACT.

Comment: This Act is inherently unjust although it was justified as
for the public good, is wrong. This Act being retroactive uses the
umbrella effect, which has become the De Facto method of punishing
people for past offenses, which they had served their time in prison,
or probation. More specifically this Act treats low risk offenders

the same as high-risk offenders, making no attempt at Balanced
Justice.

This act is inherently unjust. Although it has been justified as being for the public good, it is wrong due to its
discriminatory nature as well as its ex-post-facto implications. The act is not regulatory, it is continued punishment.

This act uses a “broad brush” approach which has become the government’s de facto method to punish further for past
offenses. It continues punishment anywhere from 10 years to life after a person has completed any and all prison, jail,
parole or probation. Judges are now including Sex Offender Registration as part of sentencing proving and supporting the
fact that it is punishment.

Most specifically, this act treats all past offenders identically with no provision for years on non-offending behavior,
Someone who completed all court imposed sanctions 5, 10, 15, 20 or more years in the past is treated identically to the
person on their first day of release.

Example: A person is released from prison in 2000 after a 2 year sentence. He/she is determined to a Tier I Offender by the
Federal government and state of residence. The state has a 10 year registration period for Tier I, the lowest risk, offenders.
Under the new provisions of the AWA, this person would automatically be increased to a Tier II, with a 25 year
registration, based on prison time alone. No credence would be given to years of therapy and the psychologist’s reports
during those years of treatment. No credence would be given to the years of being a law abiding citizen. No credence would
be given to anything but an arbitrary rule that has no basis in fact.

If a person has rebuilt their life during this period knowing that the “Scarlet Letter” of Registered Sex Offender would be
removed in their productive lifetime, it all becomes moot. Suddenly, this person realizes that they will die while still on the
registry and possibly remain there after death, so that a state can inflate its numbers. Where is the justice in this?

Also, whether it is admitted by the government or not, most of the 600,000 persons listed in the Registry are living with

family members. If a mere 50% have a spouse and one child, that is an additional 600,000 innocents affected by this law
bringing the total number of souls being subjected to further punishment to well over 1,000,000. Yes, souls, they are all

human beings.

So, here we have over 1,000,000 U. S. citizens with their very lives in peril. Residency restrictions force them to the hinter
lands. Presence on a public Registry puts their livelihood, if they are able to find a job, in jeopardy. Societal shunning
hampers recovery. Fear of vigilantism causes undue stress on the entire family.

Punishment upon punishment on a group, according to your own Department of Justice, with the second lowest recidivism

fila://MAQrhalirh Richard him 2/7/nNo
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 rate of all offenders. They are alone in this. No other type of offender, even murderers of children in a drive by or DUI
episode is treated like this. This is pure discrimination.

With all of this, rethink the AWA. Make it a law for the truly lawless. Either include all that offend against others or go

back to the Jacob Wetterling Act and make it a law to monitor those that have a high probability of re-offending. Make it a
law that works.

g
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From: Dawn Robertson [\ EG_G_g |
Sent: Sunday, April 29, 2007 8:54 PM

To: OLPREGS

Cc: Dawn Robertson

Subject: OAG doc#117

Follow Up Flag: Follow up
Flag Status: Completed

April 29, 2007
To whom it may concern,

I wish to state my objection to an interim rule created by US Attorney General Alberto Gonzales.

SORNA is nothing more than a politically derived and motivated piece of unconstitutional garbage! The very idea
of instituting such an act is outrageous. This politically charged legislation will most certainly rip apart not only that
very important document we call the US CONSTITUTION, but also punish adults and kids who have lead
productive law abiding lives beyond an offense.

The sexual hysteria is just that and the truth has not been heard. Less than ten percent recommit crimes.
Juveniles are unlikely to commit another sex offense.

I am appalled that my tax dollars are being spent in such an irresponsible manner. | am even more angry that the
government is allowing a few individuals such as John Walsh and Mark Lungsford decide the fate of millions.
While | have much sympathy for their loss, | feel this legislation has done a great disservice to a great many more
and is an injustice to those who are earnestly attempting to get their lives on track.

| believe in time served, period! This act will punish unfairly individuals and their families. Offenders find it very
difficult to be gainfully employed. They risked being targeted, assaulted and even murdered. Offenders are often
forced to separate from love ones and become homeless.

The registration laws are ineffective, expensive and before long will be all inclusive. This madness must stop! |
say NO

to retroactive inclusion of adults and children and Yes to Constitutional protection, UNDER THE LAW as it was
intended by its creators.

Respectfully submitted,
Dawn Robertson- Christian, child sexual abuse survivor and mother of two.
{
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From: Nicole I Pittman [

Sent: Wednesday, April 25, 2007 10:09 AM

To: OLPREGS

Subject: Docket No: OAG 117; [FR Doc: E7-03063];[Page 8894-8897]; Sex Offender Registration and

Notification Act; applicability

Follow Up Flag: Follow up
Flag Status: Completed

Attachments: Juv]JusticeComments.pdf
Juvenile Justice Advocates’ Comments to the Sex Offender
Registration & Notification Act

t No: OAG 117 ,
[FR Doc: E7-03063];[Page 8894-8897]; Sex Offender Registration and

ation Act; applicability

1ent ID: DOJ-2007-0032-0001
1105-AB22

al Registration No: E7-03063

‘osted: 02/28/07

ients Due: 04/30/07

Dear Mr. Karp:

Attached you will find official comments to the interim rules of Title | of the Adam Walsh Child Protection
and Safety Act's Sex Offender Registration and Notification Act (SORNA). As indicated by the
signatures, these comments are submitted jointly by the following nationally acclaimed juvenile justice
advocacy organizations:

Defender Association of Philadelphia
Juvenile Law Center

National Center for Youth Law
National Juvenile Defender Center
Mississippi Youth justice Project
Southern Juvenile Defender Center
Southern Poverty Law Center

Youth Law Center

We thank you in advance for your close consideration of our carefully crafted comments and vital
suggestions. If you have any concerns. Please contact Nicole Pittman via email

e @uisieNISIg o by telephone at
Sincerely,
Nicole Pittman

Nicole Pittman

NICOLE PITTMAN, ESQ.

JUVENILE JUSTICE POLICY ANALYST ATTORNEY
DEFENDER ASSOCIATION OF PHILADELPHIA
38
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Wednesday, April 25, 2007

Via Electronic Mail

olpregs@usdoj.gov

Attn: Mr. David J. Karp, Senior Counsel
Office of Legal Policy
Room 4509, Main Justice Building
950 Pennsylvania Avenue, NW
Washington, D.C. 20530

RE: Comments to the interim regulations to Adam Walsh Child Protection and Safety Act of
2006 (Pub. L. 109-248), the Sex Offender Registration and Notification Act (SORNAY);
OAG Docket No. 117

The undersigned organizations have reviewed the interim rule regarding the Sex Offender
Registration and Notification Act (SORNA) and submit the following recommendations and
comments, representing the combined experience of juvenile justice and child advocates and
professionals with extensive experience working on issues related to juvenile sexual offending.

Data shows that the current design of SORNA, as it applies to juvenile sexual offenders, is an
extremely poor method of protecting the public from “vicious attacks by violent sexual predators.”
In fact, the poor predictive quality of SORNA may be more harmful to the public than protective,
creating a false sense of security and exhausting valuable resources and limited manpower on
tracking the wrong offenders:

If an overly inclusive register, like SORNA, is used to “round up the usual

suspects,” more than 92% of true offenders will not be on the register.

That appears to be bad prediction for police and prosecutors and a

prediction made about adult risks that is wrong about 98% of the time".

Furthermore, mislabeling a juvenile as a “child sexual predator” can have lifelong, irreversible and
detrimental effects on a person and his or her family members. Applying SORNA to juvenile sexual

i Title1§ 102 of the Adam Walsh Act of 2006 (Public Law 109-248),

ii Franklin E. Zimring. The Predictive Power of Juvenile Sex Offending: Evidence from the Second
Philadelphia Birth Cohort Study. [A configuration of a study by Sellin, T. and M. Wolfgang, The
Measurement of Delinquency. New York: Wiley. 1964;Sykes, G. The Society of Captives. Princeton, NJ:
Princeton University Press. 1958; Tracy, P., M. Wolfgang and R. Figlio. Delinquency in a Birth Cohort IT:
A Comparison of the 1945 and 1958 Philadelphia Birth Cohorts. Washington, DC: National Institute of
Juvenile Justice and Delinquency Prevention. (Final Report 83-JN-AX-0006.) 1984; Wolfgang, M., R.
Figlio and T. Sellin. Delinquency in a Birth Cohort. Chicago: University of Chicago Press. 1972].
(December 2006.)



offenders has the unique propensity to gravely harm many children in the hope of protecting an
unknown few ...

Many child sex offenders are victims of sexual abuse themselves. Many
more engage in common sexual behavior, sometimes healthy, sometimes
inappropriate, that they will most likely learn to manage. [Harsh
registration and notification laws] stigmatize and isolate these children,
limiting their opportunities for normal growth and exacerbating the kinds
of vulnerabilities that lead to future criminality, both sexual and
nonsexual. When lawmakers vociferously declared that children were in
more need of protection than convicted sex offenders, they never indicated
that some of the sex offenders they were targeting were themselves
vulnerable children. . . By applying such laws to juvenile adjudications,
states throw out a century of juvenile justice jurisprudence and scholarship
to protect an even older tradition of fear about childhood sexuality. In so
doing, lawmakers perpetrate irreparable damage to the very children they
claim to protect™.

Given the fact that juveniles are at a low risk to re-offend; the lack of safeguards to ensure
confidentiality, correct errors, or remove individuals from this list; and the damage associated with
being 'blacklisted' for life for a youthful offense, public safety and good policy dictate that the
national sex offender registry specifically exclude persons who committed an offense prior to
having attained the age of 18 years. In the alternative, we recommend adding a Tier IV
classification to SORNA that will be reserved for juvenile sexual offenders only. By casting a net as
wide as SORNA, the government will not achieve its stated goals of protecting the community, and
it will also be causing unnecessary damage, harm and stigmatization to 98% of the juveniles
required to adhere to registration and notification under the Act. Furthermore, by making the Act
retroactive, the Attorney General is subjecting youth to extremely detrimental registration
requirements that were never envisioned by judges, prosecutors, and defenders in the original plea,
adjudication and sentencing proceedings.

GENERAL COMMENTS

The Adam Walsh Child Protective and Safety Act of 2006 (Pub. L. 109-248), the Sex Offender
Registration and Notification Act (SORNA), was proposed as a comprehensive revision of the
national standards for sex offender registration and notification. The Act states that its purpose
is to respond to “vicious attacks by violent sexual predators” by reforming, strengthening and
increasing the effectiveness of sex offender registration and notification for the protection of the
public”.

Considering the stated purpose of SORNA, as currently constructed, the Act is overly inclusive
and excessively broad and, therefore, ineffective. Considered facially, SORNA requires all
individuals convicted of sex offenses to register in relevant jurisdictions, with no exception for

iii Garfinkle, E. (2003). Coming of Age in America: The Misapplication of Sex-Offender Registration and
Community Notification Laws to Juveniles. California Law Review, 91(1), 163-208.
iv Title I § 102 of the Adam Walsh Act of 2006 (Public Law 109-248),
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sex offenders whose convictions predate the enactment of SORNA. See SORNA §§ 111(1), (5)-
(8), 113(a). In fact, by including “virtually the entire existing sex offender population,” SORNA
will affect a vast majority who are not in fact violent sexual predators and do not pose a
substantial risk of re-offending, namely juvenile sex offenders’.

Over time, more states have increasingly subjected juvenile sexual offenders to differing sex
offender registration and notification requirements. Additionally, more punitive legislative reforms
regarding juvenile offenders have been implemented in more than 90% of the states. These
legislative trends were intended to shift the balance of interests in juvenile justice
to emphasize public safety and encourage individual responsibility of juvenile offenders for their
own actions. Despite these reforms in law, the numbers of juvenile sexual offenders in the juvenile
justice system have remained relatively constant over time".

Proponents of the Act have stated that the purpose of SORNA is to strengthen sex offender
registration by sealing up “the leaky patchwork of state offender registry” laws making it “harder for
predators to slip through the cracks.""” However, uniformity of laws based on bad public policy will
not achieve this desired end. In order to make effective laws, we must look at the facts, examine the
science and seek input from qualified treatment providers. In this case we know that juvenile sexual
offending is uniquely different from adult sexual offending. The legislation proposed by the Adam
Walsh Act (SORNA) and its predecessors is based upon the same misconception that “juvenile
offenders are simply smaller, younger versions of adult sexual offenders. That is, it is assumed that
they are on a singular trajectory to becoming adult sexual offenders."" This assumption not only
undermines policies regarding public accessibility to juvenile court records and the entire purpose of
the juvenile court, but it impedes the rehabilitation of youth who may be adjudicated for sexual

offenses.

For many years, science had assumed that the adolescent brain was fully developed by the ageof 14.
It was thought that developmental changes in the brain occurred in the first few “formative” years of
life. However recent scientific advancements indicate that the adolescent brain undergoes rapid
change and does not fully develop adult capacity until the early twenties.® The 2005 Supreme Court
case, Roper v. Simmons, introduced research regarding the dynamic nature of adolescent
development™. It is now an accepted notion among professionals that personality traits of juveniles
are less fixed than those of adults. One of the nation’s leading neurologists, National Institute of
Mental Health’s Dr. Jay Giedd, says it’s “unfair to expect [adolescents] to have adult levels of
organizational skills or decision-making before their brain is finished being built.” Courts around

v Department of Justice. 28 CFR Part 72, Docket No. OAG 117; A.G. Order No. 2868-2007.

vi Grotpeter, Jennifer K (2002). Violent Sexual Offending. Boulder, CO: University of Colorado, Center
for the Study and Prevention of Violence, Institute of Behavioral Science, Pg. 36; Center for Sex Offender
Management (1999). Understanding juvenile sexual offending behavior: Emerging research, treatment
approaches and management practices.

vii America’s Most Wanted Website. “John Walsh: Adam Walsh Act is not doing Enough.”
www.amw.com/features/feature_story_detail.cfm?id=1603

vili Chaffin, M. & Bonner, B. (1998). Editor’s Introduction: “Don’t shoot, we're your children™: Have we
gone too far in our response to adolescent sexual abusers and children with sexual behavior problems?”
Child Maltreatment, 3(4), 314-316.

ix Giedd, J., http://www.pbs.org/wgbh/pages/frontline/shows/teenbrain

X Roper v. Simmons, 125 S.Ct 1183 (2005).

xi Giedd, J., http://www.pbs.org/wgbh/pages/frontline/shows/teenbrain
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the country have relied upon these facts in support of their discretionary authority to exempt certain
youthful offenders from sex offender registration and notification. See Aguirre v. State, 127 S.W.3d
883, 886 (2004) (It is an accepted norm that teenagers are less mature than older adults ... it is
therefore plausible to conclude that an older teenager will not present a danger in the future as
compared to a more mature adult who engages in the same sexual misconduct.)

Finally, much of the impetus for applying SORNA to juveniles was rooted in the mistaken belief
that juvenile sex offenders are more likely to recidivate. While law enforcement and the public
believe that sexual recidivism rates for juvenile offenders are 70 to 80%,"" studies reveal that the rates
of sexual re-offense at 5-14% are actually substantially lower than the rates of reoffending for other
 delinquent behavior, which range from 8-58%."*" The assumption that the majority of juvenile sex
offenders will become adult sex offenders is not supported by current literature or scientific studies.*” In
fact, the opposite is true. A recent study reveals that the weighted average sexual recidivism rate for
nearly 8,000 juvenile sexual offenders, followed for an average of five (5) years, was a mere
7.78%.%"

Therefore, we offer the following recommendations for the application of SORNA to juvenile
sexual offenders, all of which can be supported by recent, validated scientific studies:

1. Adopt a definition for the term “sexual predator” that is consistent with legal and
scientific standards by excluding individuals with juvenile adjudications from the
Act.

2. In the alternative to recommendation 1, add a Tier IV to SORNA that will be
reserved solely for and tailored to the specific needs of juvenile sex offenders, who
are completely different from adult sex offenders in both their responses to
treatment and their risk of continued re-offending.

3. Add areasonable process by which all low risk offenders can petition to be
removed from state and federal registries.

4.  Delete juvenile sexual offenders from the retroactive provision that makes it
“indisputably clear that SORNA applies to all sex offenders regardless of when
they were convicted.” Make it a requirement that all Tier IV juvenile offenders
(including youth adjudicated before and after the enactment of SORNA) be
afforded a full evidentiary hearing to determine if they are at a high risk to re-
offend and in need of monitoring under Tier IV of the SORNA.

Xil Kersting, K., New Hope for Sex Offender Treatment, Monitor on Psychology (American Psychological
Association), Vol. 34, No. 7, July-August 2003, pp. 34, 52-53.

xiii Worling, J. R., & Curwin, T. (2000). Adolescent sexual offender recidivism: Success of specialized
treatment and implication for risk prediction. Child Abuse and Neglect, 24, 965-982.

xiv Schram, D. D, Milloy, C. D., & Rowe, W. E. (1991). Juvenile sex offenders: A follow-up study of
reoffense behavior. Olympia, WA: Washington State Institute for Public Policy.

xv Association for the Treatment of Sexual Abusers (ATSA). (2000, March 11). The effective legal
management of juvenile sex offenders. Retrieved from http://www.atsa.com/ppjuvenile.htm!

xvi See Appendix I



Specific Recommendations with Supporting Evidence

1.

Recommendation: Adopt a more accurate definition of the term “sexual predator”
by removing juvenile sexual offenders from SORNA.

Rationale: The term “child predator,” as defined by SORNA, is categorically too
broad. Such fear-laden and provocative labels should only be applied to the most
dangerous violent offenders: those who have longstanding patterns of sexually
deviant behaviors, who meet criteria for paraphilic disorders and who have been
assessed to be at a high-risk to reoffend. Labeling a child as a “child predator” is not
only highly inflammatory and stigmatizing, but also is more often than not false.

» The Diagnostic and Statistical Manual of Mental Disorders (DSM-IV) defines
a ‘Pedophile’ as a “child predator.”

* The DSM-IV clearly recognizes the need for caution when applying any
diagnosis of pedophilia to a juvenile. It is well accepted in the mental health
community that diagnosing a child as a pedophile requires the clinician to
fully defend the diagnosis with “clear and convincing” evidence.

* Under SORNA, a juvenile is a Tier III “child predator” if he engages in
sexual misconduct at a time when he is 4 years older than any victim who is
at least 13 years old. However, the DSM-IV explicitly states that a youth can
ONLY be a diagnosed as a ‘pedophile’ if the offender is 16 (or older) at the
time of the offense AND the child victim is AT LEAST 5 or more years
younger. Furthermore, the DSM-IV states that:

> If the youthful offender is 15 years of age, he can NOT be
diagnosed as a pedophile.

> If the youthful offender is 16 years of age, the child victim MUST
be 11 years old or younger.

> A late adolescent (age 17 or 18) is not a pedophile, when they are
involved in an ongoing sexual relationship with a 12 or 13 year old.

Recommendation: Add a Tier IV to the Adam Walsh Child Protective and Safety
Act of 2006 (Pub. L. 109-248), the Sex Offender Registration and Notification Act
(SORNA), that will be reserved solely for and tailored to the specific needs and
characteristics of juvenile sex offenders. Given that juvenile sexual offenders are
completely different from adult sex offenders in both their development and their risk
of reoffending, it is bad public policy for juveniles to be included in the same
registration and notification system as adults.

A Tier IV specifically for juvenile sexual offenders would include the following
additions, deletions and alterations to the SORNA guidelines:

a. Before any children can be classified as a Tier IV Juvenile Offender
under SORNA, they must have been (1) adjudicated delinquent of an
enumerated sex offense; (2) evaluated by a forensic psychologist who



is trained to assess risk in juvenile sexual offenders using
scientifically sound methods; and (3) afforded a full evidentiary
“sexually violent predator” hearing in which a judge decides that the
child is at a high risk to re-offend and in need of supervision under
Tier IV of SORNA.

b. Adopt a scientifically sound approach to identifying “high risk”
juvenile sexual offenders using research-based risk factors, validated
instruments and afford each juvenile a full evidentiary hearing in
which a judge decides whether the offender is a “high risk” sex
offender in need of monitoring under the SORNA Tier IV provision.

c. Tier IV juveniles would be maintained under a separate registry until
age 21.
d. Tier IV youth would be required to register, but notification would be

limited to law enforcement agencies only.

e. When a juvenile is approaching age 21, a hearing should be
conducted in juvenile court to determine whether the child poses a
safety threat to the community. If so, the juvenile may be transferred
to the adult registry under SORNA. If not, the juvenile should be

. released from the Tier IV juvenile registry and provisions made to
permit the expungement of the registration.

Rationale: This federal legislation is overbroad and based on misconceptions about
juvenile sexual offending. There are critical differences between youth who sexually
assault other children and adult offenders who sexually assault children. Childhood
and adolescent sexual offending is different from adult sexual offending in its
motivation, nature, extent, and response to intervention. These important distinctions
have been reported by panels commissioned by the U.S. Department of Justice, by
public information resources, including the Center for Sex Offender Management,
the National Center on the Sexual Behavior of Youth, and by professional and
research organizations.™" Despite these widely established differences, SORNA
subjects both juvenile and adult sex offenders to the same provisions.™"

A number of re-compiled youth cohort studies over the last few decades provide us
with an opportunity to obtain valid and comprehensive data on patterns of juvenile
sexual offenders and these youths’ transitions into adulthood™ ™. The studies

xvii “Ensure that Youth are not treated as Adult Sex Offenders.” American Psychological Association:
APA Public Interest Policy Office. February 2006. www.apa.org/ppo/ppan/sexoffenderaa06.html.

xviii Supra.

XiX Franklin E. Zimring. The Predictive Power of Juvenile Sex Offending: Evidence from the Second
Philadelphia Birth Cohort Study. [A configuration of a study by Sellin, T. and M. Wolfgang, The
Measurement of Delinquency. New York: Wiley. 1964;Sykes, G. The Society of Captives. Princeton, NJ:
Princeton University Press. 1958; Tracy, P., M. Wolfgang and R. Figlio. Delinquency in a Birth Cohort II:
A Comparison of the 1945 and 1958 Philadelphia Birth Cohorts. Washington, DC: National Institute of
Juvenile Justice and Delinquency Prevention. (Final Report 83-JN-AX-0006.) 1984; Wolfgang, M, R.
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compiled by University of California-Berkeley Professor of Law Franklin E. Zimring
explored whether juvenile sexual offenders continue their sexual offending careers
into adulthood. In the “Wolfgang Phenomenon” Philadelphia Cohort study,
researchers analyzed the offense patterns of 3,655 offenders in a large city as they
moved from age 10 to 20. In the Racine, Wisconsin study, researchers analyzed the
offense patterns of over 6,000 adolescents in a more rural environment from age 10
to 30. The general patterns discovered by these studies are as follows:

(1) The majority of children and teenagers adjudicated for sex offenses
do not become adult sex offenders;

(2)  Juveniles with sexually-based police contacts have a high volume of
non-sexual contacts, a low-volume of sexual recidivism during their
juvenile careers, and an even lower propensity for sexual offending
during adulthood.

(3)  The best predictor of whether a juvenile will sexually offend as an
adult is the length of the juvenile record, rather than whether a boy
committed a sexual offense. These findings indicate that
concentrating effort and focus on those who were juvenile sex
offenders will ignore more than 90% of the cohort members who
commit sexual offenses as adults and will, therefore, misidentify
90% of the juveniles who will become adult sexual offenders™.

(4)  Ageappears to bring about a decline in criminal versatility; offenders
tend to develop a “specialization” in a few types of offenses as they
get older. Criminal versatility in juvenile sexual offenders may reduce
the risk of future sexual offending, though not other types of
offending. Further examination of the data reveals that the high
proportion of juvenile sexual offenders may specialize out of
sexual offending even while persisting in other offenses.

The cohort data provides a valuable opportunity to estimate the adverse impact that
requiring juvenile offenders to participate in the new federal sex offender registration
and notification program will have. Using the data reported in these studies,

Figlio and T. Sellin. Delinquency in a Birth Cohort. Chicago: University of Chicago Press. 1972].
(December 2006.)

xx Franklin E. Zimring. Juvenile and Adult Sexual Offending in Racine, Wisconsin; Does Early Sex
Offending Predict Later Sex Offending in Youth and Young Adulthood? A configuration of a study by [A
configuration of a study by Sellin, T. and M. Wolfgang, The Measurement of Delinquency. New York:
Wiley. 1964;Sykes, G. The Society of Captives. Princeton, NJ: Princeton University Press. 1958; Tracy, P.,
M. Wolfgang and R. Figlio. Delinquency in a Birth Cohort II: A Comparison of the 1945 and 1958
Philadelphia Birth Cohorts. Washington, DC: National Institute of Juvenile Justice and Delinquency
Prevention. (Final Report 83-JN-AX-0006.) 1984; Wolfgang, M., R. Figlio and T. Sellin. Delinquency in a
Birth Cohort. Chicago: University of Chicago Press. 1972]. (January 2007).

xxi Franklin E. Zimring, The Predictive Power of Juvenile Sex Offending: Evidence from the Second
Philadelphia Birth Cohort Study and Juvenile and Adult Sexual Offending in Racine, Wisconsin: Does
Early Sex Offending Predict Later Sex Offending in Youth and Young Adulthood? (January 2007.)

7



researchers extrapolated and compared a registration and notification system,
identical to SORNA, which requires all juvenile sex offenders to register for life.
This juvenile registration system proved to be a poor identifier of adult sex offenders;
failing to identify 92% of the true adult sexual offenders.

= Between the ages of 14 and 22, this registration system will have
identified a total of .02% of the males who would have an adult sex
record starting at some time after their 22nd birthday.

*  98% of the subjects added to the registry by juvenile records did not have
an adult sex offense by age 27.

In his publication, Professor Zimring begs the question, “might this registry be
effective nonetheless by providing the police with a reliable group of potential
suspects?” However, the data reveals that 92% of all the adult male sex
offenders were never juvenile sex offenders. Thus, the registry is a very poor
predictive tool. If an overly inclusive register, like SORNA, is used to determine
suspects. 2.0% of the individuals will be needlessly predicted as sexually dangerous
for every one sexually dangerous person. More than 92% of the adult sexual
offenders will not be on the register. This indicates that an offense-based registry,
such as, SORNA, is an ineffective predictor of which juvenile sexual offenders
will become adult sexual offenders. Indeed, the registry will be wrong
approximately 98% of the time.

3.  Recommendation: Delete juvenile sexual offenders from the retroactive provision
that makes it “indisputably clear that SORNA applies to all sex offenders regardless
of when they were convicted” and add a reasonable process by which all low risk
juvenile offenders can petition to be removed from state and federal sex offender
registries.

Rationale: SORNA requires all sex offenders who were convicted of sex offenses in
its registration categories register in relevant jurisdictions, with no exception for sex
offenders whose convictions predate the enactment of SORNA, nor for sex offenders
who have successfully completed treatment. A number of published, clinical reports
on the treatment of juvenile sex offenders empirically support the belief that the
majority of juvenile sex offenders are amenable to various methods of interventions
and achieve positive treatment outcomes™". Furthermore, a plethora of federal and
state courts have upheld decisions to exempt certain sex offenders from registration
because of preexisting state laws that exempted certain offenders from registration or
because some ex-offenders have earned the right to no longer register. For example,
the State of California issued Certificates of Rehabilitation to offenders, granting
them the right to no longer have to register™". By mandating registration of all such

xxii Hunter, J.A. (2000). Understanding juvenile sex offenders: research findings & guidelines for effective
management & treatment. Juvenile Justice Fact Sheet. Charlottesville, VA: Institute of Law, Psychiatry,
& Public Policy, University of Virginia.

xxiii California Penal Code § 4852.01



sex offenders, SORNA will directly conflict with judicial decisions and laws
considered and passed by state legislators, thereby creating confusion and
inconsistency at the state level. For example, the proposed retroactive reach of
SORNA will create severe conflicts for juvenile offenders who entered admissions to
predicate sex offenses before the enactment of SORNA. Our country’s historically
protective approach to minors only recognizes what almost every adult, and certainly
every parent, knows: that minors are particularly vulnerable to poor judgment and
often plead guilty to charges that they did not commit. The proposed SORNA
regulations do not consider juvenile sexual offenders who were not advised by the
Court, his or her counsel or the prosecutor, of the possibility of a sex offender
registration and notification. Nor was the youth notified that such registration and
notification could be for a lifetime.

Recognizing the vulnerability of adolescence, we urge that procedural processes be
added to ensure that low risk or no risk juvenile offenders can petition to be removed
from state and federal sex offender registries.

4. Recommendation: Require that all Tier IV juvenile offenders (this includes youth
adjudicated before and after the enactment of SORNA) be afforded a full evidentiary
hearing to determine if they are at a high risk to reoffend and in need of monitoring
under Tier IV of the SORNA.

Rationale: The Adam Walsh Child Protection and Safety Act of 2006 (Pub. L. 109-
248), Sex Offender Registration and Notification Act (SORNA), assumes an
individual is a dangerous sex offender based on the fact that he or she was convicted
or adjudicated delinquent of a certain sex offense.

Under Megan’s Law, several states have held that because adult sex offenders receive
their due process at the criminal trial, no additional hearing is required to determine
dangerousness. See Connecticut Department of Safety v. Doe, 538 U.S. 1, 123 S.Ct
1160 (2003) and Doe v. Pryor, 61 F.Supp. 2d 1224 (M.D. Ala. 1999). A criminal trial
may indeed be adequate protection for an adult sex offender, however, juvenile
adjudications are not adequate forums to preserve the due process rights of youth for
purposes of sex offender registration and notification. In most states, when juvenile
delinquents are tried in juvenile court, they are not given the full scope of rights adult
defendants receive in criminal court, such as a trial by jury™". To date, only ten states
allow jury trials for juveniles as a right. Knowing that the majority of juveniles will
not receive the full scope of procedural rights that adult defendants receive in
criminal court, it is unconscionable to label juvenile sexual offenders as “child
predators” and place them on the same registry as adult sexual offenders without an
additional hearing to determine dangerousness.

xxiv Szymanski, L. (2002) Juvenile Delinquent’s Right to a Jury Trial. NCJJ Snapshot, 7(9). Pittsburgh,
PA: National Center for Juvenile Justice.
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APPENDIX I

Table: Forty — three (43) follow-up studies of re-arrest rates of 7690 juvenile sexual

offenders, followed for an average of 5 years. The weighted average sexual recidivism rate

is 7.78%.

Source: Michael F. Caldwell. What We Do Not Know About Juvenile Sexual Reoffense Risk. Child
Maltreatment, Vol. 7, No. 4, Sage Publication November 2002 291-302

Source N Ages Follow- Sexual Total Number
up recidivism | recidivism sexual
months % % recidivists
Allan & Allan (2003) 326 15.1 50.4 9.50% 67.9% 31
Atcheson & Williams (1954) 116 12to 16 12 2.59% 40.5% 3
Auslander (1998) 124 | 1310 18 (15) 343 8.06% 62.9% 10
Boyd (1994) 73 13t0 16 343 10.96% nr 8
Broadhurst & Loh (1997) 410 68.4 6.80% n/r 28
Brannon & Troyer (1995) 36 141019 60 2.78% 16.7% 1
Bremer (1992) 193 | 14t0 16 (15) 48 7.77% wr 15
Comm. Change Consult. (1998) 138 54 5.00% n/r 7
Doshay (1943) 256 72 6.25% n'r 16
Driessen (2002) 303 111022 60 13.86% 72.3% 42
Epperson, et.al. (2002) 637 12 to 18 168 6.60% n'r 42
Gfellner (2000) 75 51 2.67% n/r 2
Gretton, et. al. (2001) 220 14.7 55 15.00% 50.9% 33
Hagan, Cho, et.al. (2001) 100 12t0 19 96 18.00% n/r 18
Hecker, et. al. (2002) 54 15 132 11.11% 37.0% 6
Kahn & Chambers (1991) 221 14.7 20.4 7.69% 44.8% 17
Kahn & LaFond (1988) 350 14.5 36 9.14% 17.1% 32
Kennedy & Hume (1998) 114 343 4.39% n'r 5
Lab Shields, Schondel (1993) 155 36 4.52% 18.7% 7
Leidecke, Marbibi (2000) 72 36 4.17% nr 3
Milloy, (1994) 59 16.5 36 1.69% 44.1% 1
Miner (2001) 86 14.1 51.6 8.14% 54.7% 7
Miner, Siekert, Ackland (1997) 96 19.3 8.33% 36.5% 8
Nesbit (2004) 292 16.05 87.6 8.90% 61.3% 26
Parks (2004) 156 53.5 6.41% 36.5% 10
Putnam (2002) 177 12 - 9.6%* nr
Prentky et. al. (2000) 75 14.2 12 4.00% 10.7% 3
Rassmussen (1999) 170 14 60 14.12% 54.1% 24
Schmidt & Heinz (1996) 33 54 9.00% n/r 3
Santman, (1998) 114 60 7.89% nr 9
Schram, Milloy, Rowe (1991) 197 14.5 82 12.18% 62.9% 24
Seabloom et.al. (2003) 122 220 4.92% 18.9% 6
Sipe & Jensen (1998) 164 72 9.76% 24.4% 16
Smets & Cebula (1987) 21 1310 18 36 4.76% nr 1
Smith (1984) 223 14.1 20 7.17% 30.0% 16
Smith & Monastersky, (1986) 112 14.1 28.9 11.61% 49.1% 13
Steiger & Dizon (1991) 105 78 11.43% 68.6% 12
Vandiver (2006) 300 10t0 17 72 4.33% 52.7% 13
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Walker (1998) 138 54 5.00% n'r 7
Waite, Pinkerton et.al. (2002) 253 8to 18 55.8 4.35% 60.1% 11
Weibush (1996) 492 35 4.07% n/r 20
Worling & Cruwen, (2000) 148 15.5 75 12.84% 46.6% 19
Wolk (2005) 184 10to 17 35 3.80% 37.9% 7
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The new American witch hunt

Demonizing sex offenders by passing tough, mindless laws rather than treating them makes little sense.
By Richard B. Krueger
Richard B. Krueger is a psychiatrist and an associate clinical professor of psychiatry at Columbia University's College of Physicians and

Surgeons.
March 11, 2007

INCREASINGLY, legislation dealing with sex offenders is being passed that is punitive, untested, expensive and, in many cases,
counterproductive — demonizing people who commit sexual offenses without offering any empirical information that the new laws will reduce
sexually violent crime.

Last week, for instance, New York became the 19th state to enact so-called sexually violent predator legislation. This legislation provides for the
indefinite "civil commitment" of sexual offenders who have served their time in prison and are about to be released.

The legislation was passed despite a lack of evidence that such laws actually reduce sexual violence and despite recent reports of warehousing
and chaos in some programs and relentlessly rising costs in others.

It is just one example of the kind of punitive laws being passed across the country. Other measures include increasingly strict residency
restrictions (such as those imposed by Proposition 83 in California, approved by the voters in November), more stringent rules for community
notification regarding sexual offenders and monitoring by GPS (also mandated under Proposition 83, with cost projections of $100 million
annually, according to the state's legislative analyst).

In many states, politicians are eager to pass such legislation, which is enthusiastically supported by the public. Indeed, ask citizens what they
think and you're likely to hear that they support laws to "get rid of perverts" who, in the eyes of many people, "deserve what they get."

This is not new. In general, dispassionate discussion of sexuality is difficult, even more so when it comes to sexual crimes. Ebbs and flows of
public attention and vilification have often occurred in this country.

In the 1930s and '40s, castration was practiced in California, where sex offenders and homosexuals received this "treatment.” Also, the first
generation of sexual psychopath laws was passed during this time, mandating indefinite commitment for sexually violent predators. In the 1980s,
society was roiled by a series of high-profile day-care-center abuse cases (such as the McMartin case and others that proved later to be
unfounded). In the 1990s, there was a media uproar over supposed "ritualistic" and "satanic" sexual abuse.

These days, the pendulum continues to swing further toward the punitive end of the spectrum, with ever more draconian sentencing and post-
release conditions. Under the federal Adam Walsh Child Protection Act, signed into law by President Bush in July, all sex offenders will be listed
on the Internet, making information on offenders, regardless of whether they belong to a low-, medium- or high-risk category, publicly accessible;
this includes people, for example, whose only crime is the possession of child pornography.

Obviously, this makes it increasingly difficult for ex-offenders to obtain residences or jobs — the mainstays of stability — and it subjects them to
ongoing vigilantism and public censure. Although notification may make sense for some, it does not make sense for all.

In California, the most recent debate has been over whether Proposition 83, the law passed last year banning registered sex offenders from living
within 2,000 feet of a school or park, can be retroactively applied to the 90,000 offenders who have already been released from prison. (Two
federal judges ruled last month that it may not.)

What is being created is a class of individuals that is progressively demonized by society and treated in such a way that a meaningful
reintegration into society is impossible.

Yes, sexual abuse is a serious matter. Yes, individuals who commit sexual crimes should be punished. Unquestionably, a small percentage of sex
offenders are very dangerous and must be removed from society. What's more, we know that sexual crimes are devastating to victims and their
families and that we must do all we can to protect ourselves from "predators."

But demonizing people rather than treating them makes little sense, and passing laws that are tough but mindless in response to political pressure
won't solve the problem cither.

The reality is that, despite the popular perception to the contrary, recidivism rates for sexual offenders are among the lowest of any class of
criminals. What's more, 90% of sex offenders in prison will eventually be released back into the community — and 90% of sexual offenses are
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committed by people known to their victim, such as family members or trusted members of the community — so rehabilitation is critical. It is not
possible, affordable, constitutional or reasonable to lock up all sex offenders all of the time.

Society's efforts to segregate sex offenders are backfiring, resulting in unintended consequences. Homelessness is increasing among sex offenders,
for instance, making it harder to monitor them and causing some law enforcement officials to call for a repeal of residency restrictions.

One of the greatest challenges to workable civil commitment programs is that offenders are so feared that, when they are ready to be reintroduced
into society, no community will accept them — so instead they remain institutionalized indefinitely, creating ever-increasing costs without an end
in sight.

Why has this demonization occurred? One reason is that offenders are hot news, and the more heinous the sexual crime, the more the media focus
on it. Thus, our minds create a stereotype of egregious evil with respect to all sex offenders. We no longer distinguish between the most egregious
cases and the others, despite the fact that the most terrible crimes represent only a small proportion of all sexual offenses.

But there are less serious crimes, and we should acknowledge that. Possession of child pornography is categorically different from a sexual
assault. So is exhibitionism. The wife of a man who committed a hands-off crime involving possession of child pornography put it this way:
"Each of these horrendous crimes drives another nail into our coffin."

Another reason for the demonization is that society has failed to fund research on the treatment and management of people convicted of sexual
crimes — despite the fact that states are willing to spend hundreds of millions of dollars on unproven programs for treatment and containment.

The current public discourse on sex offenders is, therefore, without a base of empirical studies. Psychiatry, psychology and our national research
institutes have eschewed involvement with such research.

No one is suggesting that sexual crimes should go unpunished or that some of the newer approaches — such as medication, intensive community
supervision or even carefully considered civil commitment — are without value. What is becoming clearer, however, is that the climate in the
United States makes reasonable discussion difficult.

What can be done? Some scholars, in an effort to interpose rationality between public fear and legislation, have suggested the concept of
"evidence-based legislation." This is analogous to "evidence-based medicine" and would call on legislative bodies to inform their proposed laws
with the best available scientific evidence — something that is rarely done now.

What is happening now with individuals who have committed sexual crimes is the modern-day equivalent of a witch hunt. Our images of the
worst determine what we mete out to all sex offenders. It is time to reexamine our approaches and develop empirically based, scientifically sound
measures and treatments to bring rationality back to this discussion.
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Please see appended an op-ed by myself published in the Los Angeles Times, an

academic
review of non-punative aspects of sex offender sentencing by a Columbia law student

and
myself, and a piece of Journalism by a Judith Nathan, in which she suggests that the

sentencing commission that decidied on sentencing regulations for Internet sex

crimes was
undely informed and inflamed by testimony from a New York Times reporter and by

inaccurate )
New York Times reporting.

Regarding the retroactive applicability of sex offender notification on the

Internet, I undestand . . . . . .
that 1e?a1 precident would allow for this, inasmuch as such notifation is civil, not

crimina

However, I think that that Internet notification of sex offenders, both prospective

and
retrospective, 1is problematic, and think that the appended documents and comments

beTow may
be of use.

I am in agreement that a sex offender registry is an appropriate measure, which
Page 1
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would allow both o ) o )
tracking and assesment of recidivism risk, and which is a clear improvement over the

piecemeal i ) )
system we have now. It is directly analogous to the national database developed to

stop
physicians who had commited crimes in one state from moving to another and hanging

out a )
shingle in another.

I am concerned that penalities for child porngraphy sex offenders and for Tow risk

sex offenders ] ] ) )
are too severe and that they are having an opposite effect, increasing rather than

decreasing ) ) i ) )
risk. My professional skills and expertise involve the assessment of risk of sex

offenders, and 1 ) _ _ ) )
think that generally speaking, risk assessment is not accurately incorporated into

the sentencing . . . , .
and post-sentence management guidelines. Many of the current crimes, for which

individuals are ) o i )
receiving long sentences, do not involve the hands on victimization of a child, and

this has ]
enormouse implications for risk assessment.

I would be happy to discuss these matters further with anyone.

qukyour information, I have also included the manual for the best, most validated
ris

assissment instrument available, developed in Canada, and now used regularly in New
Yor

State.

This does not seem to be going through and it may be because of the size of the pdf

file.
Accordingly, I am duplicating this message and will attempt to send each of these

attachments
individually.
Thank you for your attention to this.

Dr. Krueger
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The New York Times, Kurt Eichenwald

and the World of Justin Berry

Hysteria, Exploitation and Witch-
Hunting In the Age of Internet Sex

By DEBBIE NATHAN

he latest scandal at the New York
T Times revolves around former

business investigative reporter
Kurt Eichenwald. He wrote the best-
selling book about the Enron scandal,
Conspiracy of Fools, and late last year
quit the Times to work at Portfolio, a
financial magazine soon to be launched
by Condé Nast. In early March, a Times
editor’s note revealed that in 2005 Eich-
enwald sent $2,000 from his personal
funds to a teenager named Justin Berry.
Justin then became Eichenwald’s main
source for a sensational story about
teens who use webcams to make sexual
imagery of themselves, and even live
sexual performances, then post the
material online, where it’s available
to adults.

Eichenwald’s editors did not know
about the $2,000 until a few weeks ago,
and after the editor’s note came out,
Eichenwald told a long, convoluted
story about having acted as a “private
citizen” when he gave Justin the money.

He also said he’d neglected to tell the

Times about the payment because it
simply slipped his mind. That claim,
however, was challenged on March 25
by the New York Times' public editor
Byron Calame. He told readers that
weeks after Eichenwald’s article came
out, the Times received a tip that Eichen-

wald had sent a large amount of money
to Justin while reporting the story. Eich-
enwald was asked about it by his editor,
Larry Ingrassia, but acted as though the
charge was beneath contempt and still
said nothing about the money. In his
public editor column, Calame wrote
that Times” editors were “misled by Mr.
Eichenwald on the $2,000 payment”.
And Calame characterized as “baloney”
Eichenwald’s claim that he didn’t have
to disclose the transaction to his editors
because he was acting as a private citi-
zen, Still, Calame demurred that while
the reporter broke ethics rules while
reporting his article, at least “no facts
in it have required correction.”

But there’s plenty that requires cor-
rection, according to dozens of docu-
ments examined by CounterPunch, to
interviews conducted recently with
Justin Berry’s former friends, and to
trial testimony in several criminal pro-
ceedings. This material suggests that
Eichenwald’s reporting was shockingly
sloppy and that — intentionally or unin-
tentionally — his sloppiness advanced
some of the most malign and danger-
ous politicking currently going on in
the country.

Periodically, the United States
quakes with child sex abuse panic
when society gets especially spooked

about shifting ethnic relations, changing
gender roles, advancing technology and
the meanness of life limned by laissez-
faire and consumerism. These days we
live in war culture, market culture and
the culture of self-possession and fame,
Teens are recruited to Iraq via a military
which touts itself as “an army of one”.
Images of their bodies are used in ads
to sell things, even as they are denied
education about sex. Amid this comes
the dazzle and anarchy of the Internet
— a medium that parents barely grasp
but which youth wear like skin and
e-paper with e-portraits — digital im-
ages of themselves clothed, partially
clothed, and unclothed. They want to be
American Idols. Who can blame them?
Fifteen-year-olds desire our vote and
will post sex pix of themselves to earn
it. We stew about this, We panic. We
want scapegoats. The New York Times
is there to help.

Eichenwald’s article certainly im-
pacted the prison sentences — incarcera-
tion for hundreds of years — of a group
of young, mostly gay men. Their sexual
involvement with gay and bisexual teen-
agers probably would not have called
out law enforcement if Eichenwald’s
employers hadn’t published his poorly
reported, inflammatory work about
Justin Berry. That writing led to Con-
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gressional hearings where baseless,
exaggerated claims were made about
the financial might and dangers of child
porn. The “war against terror” since
the Twin Towers fell has opened up a
second front, in the form of draconian,
cruel treatment of sex offenders, includ-
ing children. The New York Times added
fuel to the furor by publishing the work
of Eichenwald. The paper has much to
answer for. So does the reporter.

It may be a while, if ever, before he
does. Since the $2,000 payment sur-
faced, Eichenwald has denied engaging
in checkbook journalism. He says he ran
across a photo of Justin online — with
no last name — while researching a story
idea about Internet fraud. The image
appeared to him to be of someone about
14 years old, and it was on a porn site.
Eichenwald says he was very worried
that Justin was a child victim of sexual
exploitation, and he and his wife vowed
to find the boy and rescue him if neces-
sary. Eichenwald now insists he was
acting not as a journalist but as a Good
Samaritan. He sent the $2,000 check, he
has said, because he feared Justin was
about to be auctioned off for a night as
a child prostitute.

He thought mailing money would
cancel the auction and be a chance to
get Justin’s name and address (which
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Eichenwald did get, but did not give to
the police).

After several weeks of communi-
cating with Justin online and still not
knowing how old he was, Eichenwald
says, he arranged a meeting on June 30,
2005 in Los Angeles. There, he learned
that the picture he had seen was taken
years ago, and Justin was now almost
19. He really had been involved in on-

" line porn — porn that he’d made of him-

self. But now he was an adult who was
recruiting minors to make masturbation
videos. Eichenwald says that five days
after this first meeting, Justin gave the
impression he was ready, as Eichenwald
later put it, to “flip on his own industry”.
Only then, Eichenwald now says, did he
don his reporter’s hat, eventually get-
ting access to what he has called *“the
biggest jackpot: hundreds and hundreds
of chat log conversations” and other
materials showing the teen had been
deeply involved in webcam porn.

Even though this work clearly made
Eichenwald a reporter, he continued
giving Justin personal help. He found
the young man a doctor. And he found
a lawyer who helped get Justin immu-
nity from prosecution in exchange for
information about his illegal business,
his subscribers, and the people who’d
helped him create websites and collect
money. Eichenwald wrote a reporter’s
essay describing these unorthodox ac-
tivities. In it, he never described himself
as a private citizen during any time that
he was in touch with Justin Berry. And
he “forgot” to mention the check.

He had first communicated with
Justin in May or June 2005. And by
October, Eichenwald has testified, he’d
prepared a three-part series for the New
York Times focusing on web-hosting
services and credit-card processors
that enabled teens to receive gifts and
money for sexual performances. But,
he also testified, in several months
he’d found only about 90 minors whose
webcam images had caught the atten-
tion of adults attracted to adolescents.
Times editors therefore had “some
level of discomfort™ with the idea of
running so many words on the subject.
“Someone said, ‘This isn’t World War
I1’”, Eichenwald recalls one editor
saying. “There was a concern” that the

Times would be making teen sexual
webcamming “seem far worse than we
knew it to be”. Instead of scrapping the
story completely, however, the editors
sent Eichenwald back to the drawing
board to do just one piece, focusing
on a single child as “a tour guide” into
this world. Eichenwald had only one
teen on the record: Justin. He used him
as his main source, quickly working to
fashion a new piece. When it came out
in December, it described how Justin
had spent several years using webcams
and other Internet technology to make
and send porn of himself, starting when
he was about thirteen — and how he’d
made hundreds of thousands of dollars
as — in Justin’s words — a “webwhore™
or “camwhore”.

The article was a blockbuster, and
the rest of the media loved it. Slare’s
Jack Shafer was the only press critic
to vigorously question Eichenwald and
the New York Times for acting more as
agents of the government than as the

- Fourth Estate in their relationship with

Justin Berry. That criticism came on
the heels of the Judith Miller affair, in
which Miller was widely seen as having
published disinformation that fueled the
U.S. invasion of Iraq.

The government quickly got in-
volved with Eichenwald and Justin.
The New York Times article spurred
congressional hearings by the House
Committee on Energy and Commerce,
in April 2006, about the danger posed
to youth by the Internet.

Eichenwald and Berry testified at
one session. Before and just after the
hearing, they appeared on major TV
talk shows including The Oprah Winfrey
Show and Larry King Live. There, the
reporter and his source warned audi-
ences that these days, clever “preda-
tors” and “pedophiles” are everywhere
in cyberspace and can easily turn teens
into sexual performers on the net.
“Hundreds and hundreds” of children
are being “lost” to the porn industry,
Eichenwald said on the shows and at
the hearing, because teens are using
webcams to send images of themselves
into cyberspace — for free or for gifts and
money. He warned that even the wildly
popular teen and young adult social site
MySpace is “the virtual Sears catalogue



for pedophiles.” Justin added that the
details of what happened to him were
“not the story of a few bad kids whose
parents paid no attention”. Teens at risk,
Eichenwald added, are those who suffer
from “loneliness”. In fact, Eichenwald
said, every single adolescent he found
while reporting on the camwhore indus-
try had this problem.

Justin Berry’s life was one of lone-
liness, according to Eichenwald. His
Times article described Justin as an
adolescent with few friends, who got his
first webcam hoping to meet girls. In-
stead, he was quickly contacted by men
and seduced into camwhoredom. Except
for these men, however, supposedly no
one knew that Justin was spending much
of his life in the sex trade. His mother
has testified and told TV talk-show hosts
that she never noticed what Justin was
doing and Eichenwald has not ques-
tioned her claim. Other family members
were purportedly equally unaware,

be thrown out today”.

“Thank you, Kurt,” Oprah said at
the end of Eichenwald’s appearance.
“Bravo. Bravo.” With prime-time kudos
like this, Eichenwald’s work served
as the pop-culture battering ram for
a government-sponsored war against
humane, constructive treatment of sex
offenders, not to mention reason, free
speech and civil liberties in general.

Less than four months after Eichen-
wald and Justin Berry gave their con-
gressional testimony, President Bush
signed the Adam Walsh Child Protection
Act. Under this new law, convicted sex
offenders — including some children as
young as fourteen at the time of their
offense — are listed on a national Internet
database for at least 15 years. Adults
are listed even if they committed non-
violent offenses: public urination is one
possible act that can lead to inclusion,
for instance, as is mere possession of
child porn.

Eichenwald’s work served as the
pop-culture battering ram for a gov-
ernment-sponsored war against hu-
mane, constructive treatment of sex
offenders, not to mention reason, free
speech and civil liberties in general.

Friends didn’t know either, for a long
time, according to Eichenwald. Nor did
the authorities suspect anything.
Eichenwald’s work and media state-
ments imply that the enterprise Justin
was involved in such “a vast, criminal
conspiracy” — as he said on Larry King
Live — so far-reaching, insidious and se-
cretive, that teens can be victimized for
years without anyone knowing except
the “predators”. These men, Eichenwald
said on Oprah, are “the most manipula-
tive people | have ever encountered in
my life, working day after day after day
on a child, to get that child to do what
they want. They are very successful.”
He warned further that “your kid is
going to be lured into this.” Later, on
Paula Zahn Now, he compared web-
cams to “guns and alcohol”. Back on
Oprah he proclaimed, “Every webcam
in every child’s room in America should

Meanwhile, Oklahoma, Louisiana
and South Carolina now mandate capi-
tal punishment for raping a child. The
Texas House of Representatives voted
last month for the death penalty for re-
peat sex offenders. (Because most sex
crimes against children are committed
by family members, many Texas pros-
ecutors worry the law’s punitiveness
would discourage kin from reporting
crimes against children. Several child
protection advocates also note that a
capital penalty may cause offenders to
murder children after committing abuse,
since there would be nothing to lose by
offing the victim).

The past several months have also
seen more states enacting laws to impose
“civil commitment” on people who’ve
served their time for sex crimes and lock
them up for years in mental hospitals.
Nineteen states now have these laws,
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even though, as even the Justice Depart-
ment acknowledges, recidivism rates for
sex offenders are much lower than for
people who commit other crimes. The
Hartford Courant recently compared
current civil commitment policy to “the
Bush administration’s decision to sus-
pend due process rights and incarcerate
suspected terrorists indefinitely without
charging them.” It's “Guantanamo for
Sex Crimes,” said the Courant.

The terrorism metaphor is actually
almost literal. The DOJ has been swing-
ing the Internet-kid-exploitation-fear
pendulum in front of Americans since
shortly after September 2001. Amid
popular worry that the ensuing Patriot
Act violates privacy rights, the feds con-
stantly counter that they use its provi-
sions to fight not just terrorism, but also
Internet child porn. In politics today,
invoking that fight also makes a good
personal defense. U.S. Attorney Gen-
eral Alberto Gonzalez has lately been
under bipartisan attack for firing several
U.S. attorneys and for revelations that
the FBI has abused its authority under
the Patriot Act to seize the personal
records of thousands of citizens and
legal residents. The Washington Post
reported that Gonzalez said he wasn’t
fazed by the criticism, and that he would
continue to focus on “his key initiatives,
including programs aimed at prosecut-
ing child pornography™.

And the fight is used to justify at-
tacks on adult entertainment. “Child
pornography and sexual enticement”,
Gonzales said weeks after Eichenwald’s
and Justin’s congressional testimony,
“are not the only criminal activities that
threaten our society. Obscenity debases
men and women, fostering a culture
in which these heinous crimes against
our children become acceptable. That’s
why I formed the Obscenity Prosecution
Task Force in the Criminal Division”
— to prosecute people who use grown-
up performers to make sex videos for
grownups. At the same event, Gonzales
proclaimed that “we are in the midst of
an epidemic of sexual abuse and exploi-
tation of our children” and that we must
do “battle” with the problem.

In fact, studies show that child sex
abuse seems to have declined during
the past decade, and criminologists note
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that most kiddie porn is made by kids’
own family members (if not, lately, by
the kids themselves).

Columbia University forensic psy-
chiatrist Richard Kreuger who special-
izes in treating sex offenders wrote in
the Los 4Angeles Times recently about
the disconnect between reality and
rhetoric, and about the policy fostered
by such florid talk. “What is happening
now with individuals who have com-
mitted sex crimes,” Kreuger wrote, “is
the modern-day equivalent of a witch
hunt.” By publishing Eichenwald’s
work (then praising it, as public editor
Byron Calame did in January 2006), the
New York Times threw gasoline on this
firestorm of hysteria.

But Eichenwald himself has had a
bumpy ride lately. On the heels of the
emergence of the $2,000 check last
month, Portfolio announced it was post-
poning publication of a flagship article
on terrorism that Eichenwald wrote
for the first issue of the new magazine.
Press critics and bloggers were pursing
their lips and snickering. And many
had an opinion about why Eichenwald
wrote the check to Justin. For most, the
scandal was all about the money. But
the buck doesn’t stop with the buck.
The raft of material I have reviewed
for CounterPunch tells another story
-~ not only of Justin’s life, but also of
Eichenwald’s deficient reporting.

Most of this material has emerged
since Eichenwald wrote his December
2005 piece. It has come to light mainly
through the work of both defense at-
torneys and prosecutors. As a result of
Eichenwald helping Berry approach the
DOJ for immunity and because of the
New York Times® piece that followed,
four men were accused of working with
the underage teen to make and distribute
child porn. Three of them are gay, and
three were in their twenties when they
became involved with Justin. One, Greg
Mitchel, pleaded guilty of making child
porn and helping distribute and collect
payment for it. His projected release
date from prison, according to the
federal government, is the year 2136.
Another of the accused, Aaron Brown,
awaits trial on similar charges. A third,
Timothy Richards, was convicted in
federal court in Nashville last August,

on various charges including some relat-
ed to managing one of Justin’s websites.
He is slated for sentencing in May and
could get 220 years. The fourth defend-
ant, Kenneth Gourlay, was convicted in
March of multiple criminal counts. He is
the only defendant charged with having
had physical sexual contact with Justin.
He faces up to twenty years and will be
sentenced in early May.

The documents generated by these
cases include chat logs between Justin
and his friends, associates and cus-
tomers; FBI and other investigative
interviews; and trial testimony — includ-
ing from Justin, his mother, and Kurt
Eichenwald. This material suggests that
Eichenwald was, to put it at its mild-
est, careless in portraying Justin as a
straight-ahead heterosexual boy alone
in the world and helplessly adrift in a
swamp of all-powerful pederasts.

That version of the teen’s life would

THE WORLD OF JUSTIN BERRY

First of all, he was no loner. On the
witness stand at Gourlay’s trial in Mich-
igan, Justin’s mother, Karen Page, testi-
fied that her son had “tons of friends”
as a teen and was popular enough to
be elected president of his high-school
freshman class in Bakersfield, Califor-
nia. Throughout high school, recalls a
friend from childhood, Rob Vella, Justin
“liked to surround himself with people
and be the center of attention”. He had
several girlfriends, adds Vella. And he
was a regular at Bakersfield LAN (local
area network) parties. These are events
that occur nationwide, where large
groups of young, mostly male cyber-
enthusiasts gather in, say, a church hall.
There they spend all night hooked up to
each other’s computers, playing online
games such as Battlefield, Call of Duty,
and F E.A.R. Combat. Eichenwald men-
tioned none of this in his article.

Amid popular worry that the ensu-
ing Patriot Act violates privacy rights,
the feds constantly counter that they
use its provisions to fight not just ter-
rorism, but also Internet child porn.

work nicely for Hollywood or Lifetime
Television. It makes great grist for
moral conservatives, technophobes and
witch hunters. But it says nothing about
Justin’s or other teens’ actual lives: on
the net, amid rampant consumerism,
and in a world where the line between
gayness and straightness is much fuzzier
for young people than for their elders
— yet where boys, especially, are still
under grinding pressure to insist, while
they’re testing that line, that they’re not
really exploring their erotic impulses,
they’re just doing it for the money. Or
worse, because they were duped. Nor
does Eichenwald’s version suggest
anything that adults might think about
or do to help adolescents — straight
or gay — grow safely and happily into
their emerging sexuality. The Justin
Berry story that emerges from Coun-
terPunch’s investigation, however, does
help us move in that direction.

Nor did he discuss a telling piece
of information that emerged in an FBI
interview of Justin done in July 2005,
months before Eichenwald wrote his
piece. In that interview, Justin describes
how he got a webcam at age 13 — as
Eichenwald does say in his Times ar-
ticle - and went online with it, only to
encounter grown men who flattered him,
eventually persuaded him to remove
pieces of clothing, and encouraged him
to masturbate on camera in exchange for
gifts and cash. According to old website
archives, by the time Justin was 16, his
site was accepting credit card payments;
it also asked customers to “vote” for him
as their favorite performer.

What Eichenwald does not men-
tion is the segment in the FBI inter-
view where Justin mentions another
Bakersfield boy. Vic (whose name has
been changed to protect his privacy).
According to Rob Vella, Vic and Justin
were good friends during adolescence.
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“Michelle, I’'m whoring to help out some friends. It’s
the only way | can think of how to get that much mon-
ey, instantly... it’s a job, and | enjoy it... | guess you
don’t see what I'm trying to accomplish with my cam.”

Vic wore “exotic clothes, eyeshadow
and fingernail polish” to school, recalls
Vella.

Justin told the FBI! that Vic was a
year older than he. According to Justin’s
FBI interview, his first sexual experi-
ence with a man he met on the net was
not just a coupling. It was a threesome,
involving Vic. Justin also told the FBI
that the grown man involved in this
trio was Gilo Anthony Tunno, who was
about 25. Tunno traveled to Bakersfield
from his home in Oregon, dallied sexu-
ally with Justin and Vic in a hotel, and
made videos. Justin said he was 13 when
this happened. Doing the math with his
birth date, his first sexual experience
with a man occurred between summer
1999 and summer 2000.

Was Justin traumatized by the inci-
dent? It’s hard to tell, because just after
this period, he claims he was physically
assaulted by his father, Knute Berry.

Knute and Karen Page, Justin’s
mother, were divorced in the late 1990s.
One reason they broke up, Page would
later testify in court, was because Knute
had been verbally and physically abus-
ing Justin ever since he was a young
child. By the time of the divorce,
Knute’s violence had already come to
the attention of authorities. [n 1994 he
was charged with battery on an adult and
with disturbing the peace (two charges
were later dismissed, and he received
probation for a third). Page further
testified that during a father-son visit at
Justin’s grandmother’s home after the
divorce, Knute rammed Justin’s head
into a door. Justin went to the hospital,
and has since testified that he still has
scars from the incident. Page got a
restraining order barring Knute from
seeing Justin. Knute was also charged
with inflicting injury on, and willful
cruelty to, a child. The case was filed in
November 2000. In court a few months
later, Justin testified against his father,
but Knute said his son’s injuries were
accidental, and he was acquitted. Justin

has since said he believes the verdict
was the product of irregularities such
as payoffs.

The acquittal occurred in early 2001,
during the second semester of Justin’s
freshman year of high school. A class-
mate during this time, Christopher (who
does not want his last name published),
recalls that up until that time Justin had
always been a “cool” person. But one
day “his mood kind of snapped. He got
wild and vicious. He almost got kicked
out of school for hitting a girl with a
cell phone. Everyone noticed how he’d
changed. It was strange.”

Who had turned Justin from being
a “happy kid” for whom “life was go-
ing well” and “everything was great”
— as he would later tell Congress and
Oprah Winfrey — into a “pretty messed
up kid”? Was the culprit the first grown
man he had a sexual encounter with,
or his 14-year-old friend Vic, who was
involved in that incident? Or was it his
dad, Knute Berry, who was accused and
perhaps unjustly acquitted of bashing
his son’s head and leaving permanent
injuries? The timing of the teen’s
symptoms suggests Knute was most to
blame. But even if Justin’s problems
were related to having been touched
sexually, one thing seems certain: the
person doing the touching was not Ken
Gourlay.

Gourlay was about 22 when he
first ran across Justin’s camwhoring.
A University of Michigan student who
ran a small web-hosting business in Ann
Arbor Gourlay —now 29 —is slender and
buff, with prominent cheekbones. On a
blog that he maintained a few years ago,
he described his opposition to the war
in Iraq, urged people to sign a George
Bush impeachment petition, and talked
about how he enjoyed making pumpkin
pies. Gourlay calls himself gay, and ac-
cording to testimony at his trial, he is
sexually attracted to adolescents. Also
according to testimony, his twenties
were marked by boyfriend relationships

and sexual liaisons with 14- and 15-
year-olds, also identified as gay.

Gourlay ran into Justin on the
Internet when Justin was 13 or 14,
according to interviews with law
enforcement authorities and court
testimony that Justin has given in the
past several months. After Gourlay saw
Justin camwhoring online, he contacted
him, and the two discussed computers
because Gourlay had advanced cod-
ing skills. He started mentoring Justin
in coding. They became fast online
friends. Justin would later testify that
there was no one he was closer to than
Gourlay, that he “wanted to be just like
him,” and that he “told Gourlay eve-
rything”, including that he loved him.
They did not meet in person until Justin
was 15.

But that’s not what Eichenwald
wrote in his New York Times article.
There, he claimed that Justin’s first
face-to-face sexual encounter with an
adult occurred when he was only 13,
with “a man... from Ann Arbor, Mich.”
Eichenwald further wrote that the man
— who could only have been Gourlay
— first met Justin when he “lured” the
unsuspecting teen into attending a sum-
mer computer camp for kids in Ann
Arbor, so he could seduce Justin while
he was far from “the relative safety of
his home™.

In fact, according to court testimony
given by Justin after Eichenwald’s piece
was published, Justin didn’t go to sum-
mer camp until he was almost 16 and
he’d already met Gourlay a few months
before that — again, however, when he
was 15, not 13. A year before this first
meeting at age 15 — also according to
later testimony — Gourlay had asked
Justin to move to Michigan and live
with him to work as Gourlay’s “Execu-
tive Director of Sales”. Justin asked his
mother, Karen Page, if he could accept
the job. Page would later testify that
she found the idea “ridiculous™ because
Justin was only 14. But she has never
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publicly indicated that any red flags
went up in her mind about Gourlay’s
intentions.

Instead, the following year — with no
knowledge of who Gourlay was except
for information from Justin (he incor-
rectly told her his friend was a “youth
minister” and an “adjunct professor”
at the University of Michigan) — Page
let her 15-year-old son fly to Michigan
alone, to meet Gourlay. Justin had
hatched a plan with Gourlay to drive
to Virginia so Justin could have sex
with a 13-year-old girl he’d met weeks
earlier on a family Easter vacation
to Florida. Gourlay offered to be the
chauffeur. During the road trip, Justin
has since testified, Gourlay stuck his
hand down the teen’s pants and fondled
him. (Gourlay has denied that anything
physical occurred.)

Two months later, Justin eagerly
asked his mother to send him back to
Michigan, to the summer camp, which
specialized in computers. On the first
day, he was threatened with expulsion
after being accused of smoking. While
the matter was being straightened out,
Karen Page gave permission for Justin
to leave the camp with Gourlay. Justin
would testify later that the two again
had sexual contact. (Gourlay has said
nothing improper happened this time,
either.) '

There were more trips with men,
which Page allowed. In November
2002, Justin, now 16, said he wanted
to attend a computer convention in Las
Vegas with Gourlay. Page agreed, not
~ knowing that Justin was lying and that
the man he was really going with was
Gilo Tunno, the first adult he had done
sexual things with in person, when he
was about 13. Then, two weeks after
returning from Las Vegas, Justin again
asked to visit Gourlay (this time he
really did intend to go to Michigan).
Again, Page said yes. Gourlay admit-
ted in instant messages he made sexual
overtures to Justin during this visit. But
the age of consent in Michigan is 16, so
if Justin had accepted the advances the
sex would have been legal. He rejected
them, however, and angrily caught a
plane back to Bakersfield.

Gourlay begged forgiveness via
email. On his blog a few days later he

posted an allegory titled “Mistakes”,
about a boy who befriends a rabbit in
the woods in the cold of winter and
accidentally burns the animal with a
match while trying to keep it warm.
“The boy loved the rabbit, and vowed
never to hurt it again,” Gourlay wrote.
But one day the rabbit, seeking warmth,
hopped into a “cooking fire... left by
some hunters”. The boy tried to save
the rabbit but it had lost half its fur and
fled. “Tears were running down the
boy’s face”, Gourlay’s post continues.
“Then, the rabbit stopped. The boy was
puzzled at first, as he slowed down.
Then, overjoyed, he ran up to where
the rabbit had stopped. Now crying for
joy, the boy knelt down and began to
apologize for scaring the rabbit. But as
quickly as the rabbit had stopped, the
boy then stopped and stared. The rabbit
was dead.”

Meanwhile, what was Karen Page

It’s showtime!!”

Presumably, he then began mastur-
bating.

In his article, Eichenwald did not
mention evidence suggesting that Page
found porn associated with Justin’s web-
cam. He did acknowledge that Justin’s
sexual performances were earning him
mountains of perks from his customers
— fancy new computer equipment and
gobs of cash. Eichenwald has repeated
Page’s contention that she thought all
this capital was profit from a desktop
web-design business that Justin started
when he was 12 to earn pin money. Old
websites from the business advertise
services, such as removing “red eye”
from family photos, that were priced at
$5 or $10. It’s a stretch to think a 15- or
16-year-old amateur webpage maker in
Bakersfield could earn $250 to $1,000
a day, but that’s what Justin testified he
pulled in. Christopher, the friend from

“She’s just jealous... It’s not like
you’re doing it for yourself. You’re
helping friends. It’s not like you’re
having sex with people online.”

thinking? Or, as Larry King asked
Justin later on his show; “Where was
your mother?” Page seems to have been
utterly oblivious to her son’s camwhor-
ing and to the fact that his older male
friends were sexually interested in him
- though, according to numerous docu-
ments and to court testimony, clues were
everywhere,

In a chat log retrieved last year
from Justin’s computer hard drives, for
instance, dated from when Justin had
recently turned 15, he tells an online
contact that he can’t send a picture
of himself because “my mom took
my camera”. “That sux!” answers the
contact. “Guess who just talked and
convinced his mom to give him the web-
cam everyday when she gets off work?”
Justin emails a while later. “Why did she
take it away in the first place?” asks the
contact. “Lol [laugh out loud],” replies
Justin, “because she found my porn.”
He sent a similar message to another
online correspondent, adding, “Alright!

his freshman year who’d noticed Justin
seemed troubled, remembers going to
Justin’s and noticing that the rest of his
house was modestly furnished, but his
bedroom was a veritable wonderland of
pricey cyber-gadgetry. Christopher was
puzzled. More than that, he was jealous.
In retrospect, he says, he thinks Justin
may not have invited him to camwhore
because at the time “I was real over-
weight.”

Justin wasn’t acquiring only com-
puters. Sometime after he turned 16 and
could obtain a drivers license, he got a
1999 Chevrolet Cavalier. He named it
“HackerCar” and spent thousands of
dollars outfitting it with add-ons. He
proudly listed many of them on a car
fixer upper ‘website, including: chrome
rims, shaved side markers, back window
tinting, a specially painted dash, tweed
inner doors, red racing seats, and a per-
sonalized license plate (1337 HAX).

Page does not seem to have won-
dered how he could afford all this. Eich-



enwald did not mention the Chevy.

Chat logs from Justin’s hard drives
also indicate that by summer 2002,
when he was turning 16, he had quit
public school and was studying through
an online, homeschooling program.
They suggest, too, that his mother
was coordinating his lessons with the
program. Justin’s friend Rob Vella also
left high school to home school. “It was
a joke,” he told me. “We did it so we
could get out of class.” And while out
of class, Justin had even more time to
camwhore.

He also got his own apartment at age
16, where he could do business for hours
in guaranteed privacy. Gilo Tunno - the
man who Justin later said had filmed
him while they were having sex when
he was 13 —signed the lease; Justin was
too young to do so. Page has since testi-
fied that a few months after he got the
apartment, Justin’s stepbrother tattled to
her about it. But Page has not publicly
talked about examining the lease, or
investigating why an adult male would
want her underage son to have his
own place. (It is not known whether
Page’s husband — Justin’s stepfather
~ asked either his son or stepson about
the apartment or if he suspected Justin
was camwhoring. He lived in the same
home as Justin did in Bakersfield. He
has never made any public statements
about Justin’s case and declined to be
interviewed by CounterPunch.) Though
Eichenwald mentioned the apartment in
his article, he did not reveal that Justin’s
mother knew about it but apparently
did nothing.

It may seem strange that Karen Page
repeatedly allowed her son to travel
unaccompanied to visit men she’d never
met and whom she knew nothing about;
that she let Justin leave regular school;
and that she learned he had his own
apartment but never put two and two
together. Stranger still is that for years
Page has been a licensed marriage and
family therapist. On a website (created
by Justin) that advertises her services,
she notes that having her own children
gives her “the practical experience to
help you.” She has also testified that her
specialty is “adolescent issues”.

Eichenwald’s article did not mention
Page’s occupation, or her specialty.

Eichenwald did not talk, either,
about the fact that for many of Justin’s
high-school buddies in Bakersfield,
Justin’s camwhoring hardly seems to
have been a secret. Rob Vella recalls
discovering porn of Justin when the
two were 14 or 15, after he hacked into
Justin’s computer and found images
of him — as Vella put it — “whacking
off”. According to a chat log that Vella
saved and sent to CounterPunch, Justin
warned Vella that if he didn’t send the
pictures back, “the FBI will be at your
door.” Furthermore, according to chat
logs obtained by defense lawyers, other
friends knew about the apartment and
the camwhoring, but didn’t care, and
they even encouraged Justin.

That’s because — again according to
chat logs — Justin was not the only one
using his apartment. His stepbrother and
buddies were hanging out too, partying
down with each other and with girls.
Also, according to chat logs, Justin was
forking over as much as $1,000 apiece
to fund LAN parties — those get-togeth-
ers where computer geeks rent a hall,
buy chips and drinks, put up prizes for
winners, then stay up all night and play
online games. In addition, Justin was
doling out hundreds, even thousands of
dollars to his pals.

The one person who seemed dis-
tressed by all this was Justin’s girl-
friend, given the pseudonym Michelle
here to protect her privacy. Eichenwald
noted that when Michelle told Justin to
stop the camwhoring, she was contra~
vened by insidious online predators,
who cajoled with treacly blandishments
such as, “Just try and remember, Justin,
that she may not love you, but most of
us in your chat room, your friends, love
you very much.”

What Eichenwald doesn’t reveal
is that according to chat logs Justin’s
actual friends — his age peers in Bak-
ersfield — were pressuring him much
more intensely.

In an instant messaging log from
December 2002, justin argues with his
girlfriend after she has just implored
him to stop giving sex performances
on the web:

“Michelle, I'm whoring to help out
some friends. It’s the only way I can
think of how to get that much money,
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instantly... it’s a job, and [ enjoy it... |
guess you don’t see what I’m trying to
accomplish with my cam.”

The dispute turns into a three-way, as
Justin’s friend Robby joins in. Michelle
has been complaining that Justin is only
camwhoring to pay for improvements
to his Chevy Cavalier. Robby sends an
instant message, directly to Justin, say-
ing that Michelle “said you cared more
bout your car than you did her. I was
like, ‘wtf [what the fuck], he saved all
of our asses.””

Michelle protests. Justin, she tells
Robby, has “decided that certain things”
are “more important than me.”

“Like saving all of our asses?”
retorts Robby “And helping everyone
out? ... So you think that saving my
ass, lan’s ass, Hal’s ass, Mark’s ass,
Peter’s ass, Sam’s ass ... and everyone
else’s ass, was less important than you?
... Saving the LAN... Psh, who cares
[about camwhoring] if you’re helping
other people? I don’t see a problem.”
(all friends’ names have been changed
to protect their privacy.)

Robby instant messages Justin to
comment about Michelle that “She’s
just jealous. Just say that her not letting
you do this is her not helping Robby,
Hal, lan, Morgan, Sam, Peter, every-
one in [Bakersfield LAN]. It’s not like
you’re doing it for yourself. You’re
helping friends. It’s not like you’re
having sex with people online. Just
tell her that you are helping out friends
that need you... All I can say... is bros
before hoes.”

Then, Robby instant messages
Michelle: “You stupid whore.”

(And Robby to Justin: “Is she on her
period? She seems all mood swingy.™)

Plus, there was Vic, the kid who
wore nail polish and eye shadow to
school. By the time he was 17 and Justin
was 16, Vic was also camwhoring and
the two were collaborating to make sex
videos.

Vic was openly, sexually attracted
to Justin.

“You know if I wasn’t your friend,
I’d be just like those other fucked up
pedos,” he instant messages Justin in
one chat log. “I would be paying 500
bucks for you to take your shirt oft.”

“Heh bro. I love you,” answers



8 / CounTerRPUNCH
Justin.

“Tlove you too,” writes Vic. “ I'm
doing this whole whoring thing for you
just so you know... I want to make you
happy with $$$”

Justin then gaves Vic a freebie by
letting him spy on a show he is do-
ing for a client, “Watch the cam,” he
said while performing for the paying
viewer. “$350... I told him $350 to see
me cumm.”

“Nice :-)... fuck yeah!”

“I"ll move the cam back so you
can see.”

“Hoe!..It” fuckin great... [ love you.
Seriously.”

“I’'m such a WHORE. I love it!...]
love being a whore... fuck Michelle if
she cares, fuck it.”

“Dude, if we both get on cam... ™

*“I got an offer of $750 after Xmas,
for two of us. Cool?”

“Sounds great.”

Justin was helpful to his customers,
too, according to chat logs. And though
Eichenwald says nothing about this,
Justin seemed unafraid of the police.
He was even willing to assist them in
catching some of his clients to make life
easier for others.

One customer, 27-year-old William
Bitzer, had become a friend. According
to an FBI interview with Justin, Bitzer
gave the teen $2,000 worth of auto parts
for his Chevy. One night in late Febru-
ary 2003, Bitzer instant messaged with
news that he’d recently been arrested in
Anaheim, California, after conversing
sexually on the net with a cop posing
as a 14-year-old boy.

“I just spent 2 days in jail... for
‘talking and stuff” to a ‘kid’ online,”
he writes.

“Shit!” replies Justin.

“I need some help, BAD,” continues
Bitzer.

“How can I help bro?” asks Justin.
“U need people? I got people.”

“It’s a 3 for 1 trade... I help find
and convict 3, then it’s like a ‘wash’
for me.”

Immediately, Justin sends Bitzer the
name and address of a man in Texas
—presumably one of Justin’s camwhore
customers.

“There’s one,” Justin instant mes-
sages. “He has child pornography.”

Justin sends similar information regard-
ing a man in Missouri. “There’s two,”
he tells Bitzer.

Then Justin begins stinging people
he is conversing with online at the same
time he is communicating, separately,
with Bitzer,

“Would you touch me in my private
places?” Justin asks someone with the
screen name Kevkevkev,

“Hehehe of course!” replies
Kevkevkev.

“BAM and another one hits the
dust,” Justin types to Bitzer.

“What would we do in there?” he
asks another correspondent.

“I'would gently lay you down on my
bed, and start to passionately kiss you

on your lips.”
“ BAM and another one hits the
dust... HAH BAM!!!... watch the

HACKA AT WORK... HAHAHA-
HAHA I’M so fucking great,” Justin
brags to Bitzer.

December 2002, “Just a warning that
your new site is being watched by the
Feds. Be careful.”

“There was a cop in your room last
nite,” wrote another. “He was asking
shit about you... he said some shit that
you [private messaged] him and said
you would do a private [sex show] for
like 250 bux or some shit like that.”

“What would they do to an underage
webwhore?” asks Justin.

“I don’t know if they can throw
[you] in jail or not for making underage
porn since you are a minor.”

“I’m skerd,” replied Justin.

But he was less “skerd” than angry
in late February 2003, after his old
friend Rob Vella again hacked into his
computer and found two recently made
videos: one of Justin masturbating, and
one of Vic doing the same. Vella sent
the videos to mutual friends, and soon
teenage Bakersfield was roiling with
gossip about Justin and his gay porn

Teenage Bakersfield was roiling with
gossip about Justin and his gay
porn biz. Justin became the butt of
Jjokes and was beaten up by a boy.

“Fuck,” replies Bitzer. “maybe
we can SELL these guys to the cops?
$558%

“Tell them I will sell them for $1K
a piece,” says Justin.

(It’s not clear whether Justin’s sting
work helped Bitzer. Two months after
his arrest, Bitzer pleaded guilty to sev-
eral counts of child molesting, and of
making and possessing child porn. None
of the people whose names Justin gave
Bitzer are currently listed as federal
prisoners or as registered sex offenders
in the states encompassing the addresses
they gave Justin when they were his
customers.)

As his messages to Bitzer make
clear, Justin usually seemed cocky
about the authorities, even though chat
logs (and later trial testimony) indicate
that he believed the cops were on to
him by the time he was 16, and perhaps
before that.

“Hey,” someone wrote to him in

biz. Justin became the butt of jokes and
was beaten up by a boy. He was so in-
furiated with Vella — according to Vella
— that he threatened to report him to
the authorities for possessing the child
porn videos. Exasperated, Vella called
the Bakersfield police and gave them
the material, along with Justin’s name.
“I never heard back from the cops,” he
told CounterPunch. A spokesman for
the Bakersfield Police Department con-
firmed that police did speak with Vella
in 2003. But he said that Justin was a
juvenile then, so the department cannot
comment about anything relating to him
that they “did or did not investigate.”

Vella said Eichenwald never con-
tacted him.

Also in February 2003, Bitzer, the
man just arrested in Anaheim, told Jus-
tin there was illegal material related to
him on Bitzer’s computers seized by the
police. Justin responded with bravado,
noting that he’d once had the same



problem. “I got my computers taken and
shit,” he told Bitzer, “when the police
came to my house last year for child
pornograph[y].” But it didn’t matter.
“I have a fucking word way with those
fuckers bro,” Justin reassured Bitzer.
“Trust me, I’m safe.”

Eichenwald never mentioned that
Justin believed the police knew about
him. Nor did he note that during the last
week of February 2003, Justin thought
he was about to be arrested, and fled,
almost in the dark of night, to Mexico.

It’s not clear which crimes he was
worried about. In addition to producing
and distributing child porn, he was also
involved in credit card theft, sitting in
his apartment with at least a dozen
numbers he’d purloined from the Inter-
net, using them to order $5,000 worth
of merchandise. Eichenwald does not
mention this in his article.

For whatever reason, numerous chat
logs indicate that Justin was so fright-
ened on February 27 that he scheduled
an early morning flight out of Bakers-
field to Mazatlan, Mexico. Eichenwald
does not talk about this, either.

Justin chose Mexico because his
father, Knute Berry, had fled there
weeks earlier. Knute had been run-
ning a therapeutic massage salon in
Bakersfield, and was accused in 2002
of committing insurance billing fraud.
Later that year, he was told that if he
pleaded guilty he would spend a year
behind bars, but if he went to trial and
were convicted, he’d pull a seven-year
sentence. He turned down the plea and
jumped the border.

Now, Justin was preparing to join
Knute. According to chat logs, he had
his plane ticket, but there was still a
problem. He was only 16, and as aminor
he could not enter Mexico without his
mother’s legal permission.

At first she was reluctant to grant
it.

“I’m going to Mexico,” Justin in-
stant messaged Gilo Tunno, the adult
he’d had the sexual encounter with
when he was 13 and who had signed
his apartment lease. “I gotta get a no-
tarized fucking letter from my mom,
fuck... God damnit I need a notarized
signed paper by my mom, and fucking
she’s saying | can’t go see my dad...

She said, ‘I’m not going to waste all the
money I spent on lawyers for nothing,
I'm not going to break all the restrain-
ing orders.’”

“BEG your mom,” answered Tunno.
“Tell her there will be MORE lawyer
fees if she doesn’t sign it.”

And that, apparently, is what Justin
did (though Eichenwald says nothing
about Page signing a notarized letter).

“Well I have some awesome news,”
Justin wrote a few hours later. “I called
my mom last night. I’'M GOING TO
MEXICO TOMORROW MORNING
... I will be safe there. They can’t get a
warrant for my arrest.”

Thus, apparently, did Justin’s moth-
er, a therapist specializing in the prob-
lems of adolescents, send her adolescent
to a foreign country with a foreign
language, where he knew no one except
for an accused felon and absconder with
a long history of charges against him for
lawbreaking — and of abuse and violence
against this very adolescent.

Knute Berry would then knowingly
and enthusiastically help Justin con-
tinue his porn-performance business
and grow it to unprecedented levels. In
Mazatlan, according to Justin, Knute
set up a computer and video room, then
recruited female prostitutes for Justin to
copulate with on webcam. Justin was 16
when he commenced this activity. Not
only did Knute approve, but on at least
one occasion he operated the camera.
Knute used some of the earnings to op-
erate his new spa and to eat in expensive
restaurants, Justin has testified and told
the media. Justin used the remainder to
buy items such as cocaine — apparently
in tremendous quantities. He also used
an enormous amount of marijuana,
drank too much, and was heavily ad-
dicted to cigarettes. All this by the time
he was only 18. But an 18-year-old is
no longer a minor. As a child porn star,
Justin was over the hill.

* k%

By the time Eichenwald discovered
him, Justin had spent months at loose
ends. He’d traveled between Mexico,
the U.S.A. and London, sometimes
accompanied by a man in his 30s,
Greg Mitchel, who Justin later would
tell the FBI was his “boyfriend” and
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who had been convicted several years
earlier in Florida of possessing child
pornography.

By the end of this period, Justin’s
online porn sites had gone largely dor-
mant. During the 2004-2005 Christmas
and New Year season, he passed through
Bakersfield, visiting family and spend-
ing a little time with his old high-school
friend, Rob Vella. In chat logs that Vella
saved from that time, Justin talked about
how he was taking college courses,
designing websites, and embracing
Christianity. He was also apparently
having problems with marijuana and
cocaine. In a discussion he and Vella
had via the Internet about religion and
whether he was learning about it, he told
Vella, “I’m not interested in studying at
the moment because it only confuses me
more... I like my drugs but I believe in
God. Because if there was no God we’d
be fucked.”

Vella, who is an atheist, responded,
“Am I fucked? No.”

“l am,” answered Justin.
Not long before he turned 19, Justin

joined Greg Mitchel in Virginia, where

Mitchel.ran a Sonic hamburger fran-
chise. Teens hung around in the summer,
and one, whom we will call David, was
14. Sometime in May or June, Mitchel
began encouraging David to make
videos of himself masturbating, using
Mitchel’s recording equipment. Eich-
enwald would later write in the Times
that during the same period he had just
contacted Justin and was communicat-
ing with him only online. However, in
an audiotaped interview done of David
by a private investigator employed
by lawyers for one of the defendants
charged after Eichenwald’s piece was
published, David says Eichenwald also
was talking to Justin by phone. David
describes grabbing the phone at least
once, and chatting with Eichenwald.
Back then, David, Justin and Greg
Mitchel were unaware of Eichenwald’s
true identity and that he was a New York
Times reporter. “We all didn’t know his
real name,” David says on the tape. “All
of us knew him as... Roy.”

Sometime in early June, Eichenwald
testified in Michigan recently, he was
monitoring Justin’s Yahoo fan club and
saw a post “offering Justin for sale...
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for the night”. Eichenwald said he was
horrified. But he also deduced that Jus-
tin and his friends were broke and that
he could stop the sale and make real
contact with Justin if he sent a lot of
money. Eichenwald said he and his wife
decided he would accept a speaking en-
gagement at a local community college,
and use most of the fee to “save” Justin,
(About men who communicated with
him online, Justin later testified that “In
order for them to have the ability to keep
speaking with me, I asked for money
or I wouldn’t talk to them.) On June 8,
Eichenwald Fed-Exed the $2,000. On
June 9, Justin put the check in his bank
account. Eichenwald has since said that
he learned on the day Justin cashed the
check that he spent it on radio-oper-
ated toys. But CounterPunch obtained
a deposit slip filled out by Justin on
June 9. It shows that Justin deposited
the $2.000 late in the afternoon but
withdrew only $300.

Then, sometime within the next ten
days, Justin and Mitchel refreshed a
long dormant website with new porn,
including images of David masturbating
with Justin. Justin also posted a “biog-
raphy” telling viewers that 14-year-old
David was 18.

Less than two weeks later, on June
30, Justin met Eichenwald for the first
time at the Los Angeles International
airport. There the New York Times man
immediately told the porn star what he
really did for a living and that he wasn’t
gay. He also handed Justin a copy of
Conspiracy of Fools. On a witness stand
in a later criminal trial, Eichenwald
would tell about events surrounding this
meeting. He’d been so afraid of Berry
before coming face to face, he said,
that he rented a convertible with the
top down, whose interior arrangements
precluded Justin placing his luggage
anywhere but the trunk (he worried that
Justin could have a weapon). With that
level of fear, one wonders why Eichen-
wald didn’t confine the rendezvous to
the airport and the security of crowds.

Instead, the two went to a hotel,
where each got his own room. But, Eich-
enwald also testified, Justin later went to
Eichenwald’s room — the room of a “pri-
vate citizen,” not a reporter — and used
Eichenwald’s computer to demonstrate

the business he was involved in, Justin
logged on and contacted men, who
deluged him with messages that were
“unbelievably debasing™. according to
Eichenwald — such as one person who
“asked him the furthest [sic] distance
he had ever ejaculated”. According to
Eichenwald’s subsequent 7imes piece,
“Justin’s hands trembled” during these
exchanges, and his “pale face dampened
with perspiration™.

Three months later David, the boy
who’d made porn when he was 14 with
the adult Justin, was located by the FBI
and interviewed. Agents asked him
about the man he had earlier known as
Roy. By then, David knew who Roy
really was. And, he said, Justin had told
him something exciting. “Recently,” the
FBI interview has David saying, “Justin
met a famous author, Kurt Ickenwald
[sic]. Ickenwald was going to do a
movie about Justin’s life. Justin was to
get paid approximately $500,000.”

Justin testified recently that he has no
book or movie deals currently on the
table. Eichenwald’s entry on his speak-
ers’ bureau website currently states that
he has two Hollywood deals in progress,
one involving Leonardo diCaprio and
Conspiracy of Fools and the other a
project based on his book on Archer
Daniels Midland, The Informant, to be
directed by Steven Soderbergh.
Eichenwald has testified that when
he parted from his first, Los Angeles,
meeting with Justin on July 1, the teen
made a heartfelt vow to stop “debasing”
himself with men. But there is evidence
that, while working with Eichenwald as
a source, Justin was either regaling the
reporter with displays of mendacious
“to catch a predator” prowess, or was
still in the webcam demimonde. By
early July 2005, he had moved to the
home of cousins living about 30 miles
from Eichenwald’s home in Dallas,
Justin has for years maintained a small

“Recently,” the FBI interview has David
saying, “Justin met a famous author, Kurt
Ickenwald [sic]. Ickenwald was going
to do a movie about Justin’s life. Justin
was lo get paid approximately $500,000.”

Justin has since said under court
oath that he does “not recall” if he told
David that Eichenwald talked to him
about getting media deals. If Justin did
tell David he was going to get rich with
Eichenwald’s help, it could be because
he misunderstood the reporter, he was
fantasizing, or he was lying. Rightly
or wrongly, though, if Justin thought a
Hollywood movie or a book was in the
works, he could have felt pressure to tell
Eichenwald a story of his life that would
sell — and not necessarily a story that
was factual. Justin has also testified that
in February 2006 he turned down a book
offer from ReganBooks — with an ad-
vance of $500,000. He said he rejected it
because he was told he could not accept
it and appear on Oprah before a book
came out, yet he’d already been asked
to be on Oprah. He said he believed he
could communicate better on television
to parents about the dangers of Internet
webcamming than he could in a book.

website production business called
“xpert-creations.com.” In chat logs
retrieved from his computer and dated
July 12, 2005, a person with the moniker
“Xp31t” engages in the following con-
versation with “MNbo0i22”:

Xp3rt: Hiya

NMboi: How are you

Xp3rt: Good

NMboi: asl [age/sex/location]?

Xp3rt: 16/m/tx... u?

MNboi22: 22 m mn. What you
into...

Xp3rt: Money for shows?...
into $...

On July 26 — about four weeks
after their first meeting — Eichenwald
drove Justin to confer with the FBI.
There Justin listed all the crimes for
which he wanted immunity (child porn
making, child porn distribution, recruit-
ing children for porn when he was an
adult, income tax evasion, credit card
fraud, insurance fraud, and abetting
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Once Justin had called Gourlay his best friend and professed
love for him. Now he was accusing this same man of violating
him and destroying his life.

alien smuggling from Mexico). He also
named the men who’d helped him in his
porn business, and those who he said
touched him sexually.

One of the latter, Gilo Tunno — who
Justin told the FBI was the first adult
he had a sexual experience with, at age
13 or so — had already been arrested
months earlier for traveling from Or-
egon to Spokane to have sex with an
8-year-old. The charges had no relation
to Justin, and by the time Eichenwald
found Justin, Tunno was already con-
victed and in prison. Locked up, he was
no longer someone children needed to
be saved from.

The only other man on Justin’s FBI
touching list, his “boyfriend”, Greg
Mitchel, denied he had sex with Justin
until he was 18 and in any event did not
seem to have even met Justin until he
was 17. The two traveled widely togeth-
er, and the age of consent in most states
is 16 or 17. Mitchel was eventually ac-
cused of and pleaded guilty to helping
Justin produce and distribute child porn.
As for touching, Justin complained that
Mitchel “molested” him including when
he was 18. It would have been very hard
to successfully prosecute Mitchel for
child sex abuse.

And that was the end of the FBI
list as far as molesters were concerned.
Only two men were on it, one already in
prison and the other possibly innocent
and very difficult to pin a child sex
abuse rap on.

But there was another man: Justin’s
former computer tech mentor, Ken
Gourlay.

Recently, Eichenwald testified that
the day he drove Justin to his appoint-
ment with the FBI, the teen confided that
he didn’t want to rat on Gourlay because
he was such a good friend. He then went
through the entire FBI interview without
mentijoning Gourlay. Regardless, Eich-
enwald’s subsequent article in the New
York Times talked about the “man...
from Ann Arbor” who had introduced
Justin to pederasty at age 13. But hard
evidence would later emerge that Justin

was 15 when he first met Gourlay in
person. Eichenwald’s sole source for
citing a much younger age, apparently,
was his conversations with Justin.

The House of Representatives Com-
mittee on Energy and Commerce read
Eichenwald’s page-one New York Times
article with its accusation against the
man from Michigan. Four months later,
the committee held a hearing about
sexual exploitation of children over
the Internet. Justin was subpoenaed
to testify and duly sworn. Eichenwald
was, too. So was Ken Gourlay. He
invoked the Fifth Amendment, and sat
stonily behind Eichenwald, listening
to Berry cite the same false timetable
about tender age and summer camp and
molestation that the Times had printed
months earlier.

Committee members listened to
misinformation such as this, and to
Eichenwald claim, baselessly, that
child porn is a $20 billion-dollar busi-
ness. They wondered whether the crisis
should be answered with laws to restrict
freedom of the Internet. There was talk
of solving the problem with a new law
named for Justin Berry.

As the hearing drew to a close,
Rep. Michael Ferguson, R-N.J., had a
question for Justin. “What do you think
would be a fair sentence for the men that
you say molested you?”

“I would hope they would get life”,
Justin replied.

Mr. Berry,” intoned Rep. Greg
Walden, R-Oregon, a former radio an-
nouncer. “Is there anybody in this room
who you believe molested you?”

“Yes, Ken Gourlay,” replied Justin,
and he pointed his finger. The exchange
was captured by C-SPAN. Once Justin
had called Gourlay his best friend and
professed love for him. Now he was ac-
cusing this same man of violating him
and destroying his life.

“Thank you,” said Walden.

Representatives from the Michigan
attorney general’s office were at the
hearing and witnessed the exchange.
Immediately afterward, they inter-

viewed Justin and he made his first
claim to law enforcement officials that
he’d been molested by Gourlay. Five
weeks later Gourlay was arrested. Last
month he was tried for producing and
distributing child pornography, for
“enticing” a child by encouraging Justin
to have