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July 30, 2007

Ms. Laura L. Rogers

Director, SMART Office

Office of Justice Programs

United States Department of Justice
810 7" Street, NW

Washington, DC 20531

Proposed Guidelines to interpret and implement the Sex Offender Registration and
Notification Act.

Docket ID: OAG Docket No. 121

Dear Ms. Rogers:

I am submitting the following comments to the proposed guidelines to Public Law 109-
248 for the record on behalf of The National Conference of State Legislatures (NCSL).
NCSL is the nation’s oldest and largest organization representing the 50 state legislatures,
the District of Columbia and the U.S. Territories.

The national sex offender registration standards were first created by the Jacob
Wetterling Crimes Against Children and Sexually Violent Offender Act of 1994.
However, with the passage of the Adam Walsh Child Protection and Safety Act of 2006,
Congress imposed new requirements on the states in an area which had been traditionally
regulated by the states. P.L. 109-248 therefore, placed additional burdens on the 50 state
legislatures, the District of Columbia and the U.S. Territories in order to comply with the

new mandates.

NCSL states for the record that the proposed guidelines compound the burdensome,
preemptive scheme of the underlying law they seek to clarify. As such, the guidelines
promote a burdensome, preemptive scheme for the states. In addition, without the
appropriations of funds authorized, the act and its implementation guidelines represent a
large unfunded mandate for states. Further, the additional amounts and kinds of
information on each registered sex offender that states are required to collect are imposed
under the authority of the Attorney General, thus representing a regulatory expansion of
what is already a legislative preemption of state law. It is NCSL’s assessment that each
and every state legislature will have to undergo detailed and extensive review of its laws
against the provisions of the Act and implementation requirements of the guidelines.
Required changes to state policy in areas traditionally within the purview of states will be
likely in all states and extensive in some. '

NCSL expresses concern that guidelines implementing the minimum sex offender
registration standards being imposed on states were prepared absent any current federally
funded analysis as to what extent each jurisdiction has policies and procedures that
comply with Title I of Public Law 109-248, and the amount and kinds of adjustments to



state policy and practice that will be required in order to comply and avoid a 10 percent
reduction to Byrne law enforcement assistance grants. Additionally, NCSL, as a
representative of the entities for which these guidelines apply to, is deeply concerned by
the refusal of the SMART office to include them in the drafting and decision-making
process. The drafting process should be a dialogue between the SMART office personnel
and the impacted stakeholders, such as NCSL, and not the product of unelected
government officials’ unilateral decisions. NCSL believes a group of advisors, consisting
of those entities and organizations with a stake in the outcome of the drafting process,
should be in place to assist the SMART office in determining the best and least
preemptive impact on the 50 state legislatures, the District of Columbia and the U.S.

Territories.

NCSL’s specific concerns about the guidelines as drafted are: 1. the retroactivity of
offender registration, 2. the definitions of the offenses for which offenders are required to
register and in-person reporting requirements, 3. the penalties for failing to register, 4. the
registration and publication requirements, 5. the collection of information detailing
foreign convictions, 6. the requirements for the registration of juveniles, 7. the feasibility
of the Indian tribes’ compliance with the national registration requirements, 8. the
requirements regarding digitized information, 9. the shifting of responsibility for
offenders from federal or military custody to the states and 10. the issue of the sealing of
criminal records. Each of these will now be discussed individually.

1. NCSL is deeply concerned about the effects that will be caused by several of the
Sex Offender Registration and Notification Act (SORNA) mandates including the
retroactivity of offender registration. In addition to the different state laws defining the
elements of the crimes for which registration is required for offenders, states have rules in
place governing the process, length and information that needs to be obtained from the
offenders. Furthermore, states have differing rules in place for how long they must
maintain the information on each offender who registered. The new federal registration
requirement is said to not include offenders who were convicted pre-SORNA and who
are no longer under state supervision, but if such a person ever reenters the state criminal
Justice system, states would be required to enter this person into the sex offender registry
at that time. The National Conference of State Legislatures is firm in our belief that the
retroactivity provision should only apply to currently registered sex offenders in the states
and not to those no longer registered so as to respect state sovereignty over the treatment
of sex offenders as laid out in each state’s respective sex offender registry provisions.

2. Another troubling provision focuses on the definitions of the offenses for which
offenders are required to register and the offender in-person reporting requirements,

- Crime classifications and definitions differ widely in each state’s criminal code. For
example, Idaho is struggling with how to comply with the new classification system
while maintaining their current laws. Under Idaho’s current law, the most serious
offenders are classified as Violent Sexual Predators. Violent Sexual Predators are subject
to increased supervision and a greater duty to report and keep their registration
information current. However, the Idaho-specific law will be preempted by a federally
mandated tier system that will classify the offenders according to different criteria. It is




unclear in the guidelines how these differences will be reconciled in determining state -
compliance, and in Idaho’s situation, how the Violent Sexual Predator status can be
maintained. Similarly, with regard to the tiers called for in the Act, the guidelines state
the tiers are provided for substance, not form. However, in substantively meeting the
requirements of the act in state sex offender registration law, there is little room for state
flexibility in determining which offenses and categories of offenders are suitable for

various requirements.

The requirements regarding immediate and in-person reporting of sex offenders are
particularly burdensome for states and localities, with no flexibility built into the
guidelines or funding provided for law enforcement agencies to develop this capacity.

3. Penalties for non-compliance with the registration requirements also vary by
jurisdiction. For example, in North Carolina, an offender currently faces only a low-level
felony for failing to register. However, under SORNA, jurisdictions are required to
provide a criminal penalty that includes a maximum term of imprisonment greater than

one year.

4. The registration and publication requirements mandated create a concern because

- every jurisdiction has laws in place detailing how offenders are to register and to what

extent the registration is to be made public. For example, in New Jersey, registered sex
offenders may petition court to terminate their registration and in Massachusetts, the law
requires a hearing to determine whether the individual must register. In Hawaii, there is a
constitutional right for notice and an opportunity to be heard prior to public notice of sex
offender status, and in lowa, an offender is entitled to an evidentiary hearing as part of
the risk assessment process. SORNA would not only conflict with the constitutional
provisions mentioned here but numerous others. The proposed guidelines make no
attempt to account for the vast differences in registration and publication requirements in
the states, and do not “guide” states in how best to reconcile their differences with the

required federal scheme.

5. According to SORNA, another piece of information that must be collected is
information detailing any foreign convictions if the information was not obtained with
sufficient safeguards for fundamental fairness and due process for the accused. The
federal government is the entity best equipped to make this determination. However,
states are the ones expected to shoulder the burden of determining the validity of foreign
convictions which is clearly out of the realm of their expertise. How can the Department
of Justice expect states to become experts in analyzing the due process standards of other

nations?

6. SORNA also does not require registration for juveniles adjudicated delinquent for
all sex offenses for which an adult sex offender would be required to register, but rather
requires registration only for a defined class of older juveniles who are adjudicated
delinquent for committing particularly serious sexually assaultive crimes or child
molestation offenses. This provision would create a problem for the states as many
jurisdictions have statutes in place that mandate the same treatment for juveniles as they




do for adults and states would have to substantially alter their statutes in order to comply.
The guidelines fail to adequately address how states should comply with this mandate
when their state laws authorize similar treatment for juvenile and adult offenders. For
example, the provision will have a great impact on how Ohio manages and safely
supports adjudicated juvenile sex offenders in its communities. In Ohio, under their
proposed new child welfare laws, the addresses, locations and other information of foster
homes are not public record. Ohio’s implementation of the SORNA provisions will
require that the juveniles’ information must be placed on the state and national registry if
the juvenile offender goes back in to the child welfare system. Requiring that this
information is accessible to the public will create substantial confidentiality and
constitutional concerns as Ohio has privacy laws in place which would be preempted by a
national registry mandating what states must make available to the public.

7. State-tribal relations issues are also raised in the guidelines, without adequate
clarity. The Indian Tribes will be affected by SORNA as they must either comply with its
sex offender registration by July 27, 2007 and notifications or delegate that function to
the state in which it their tribe located. This would create an unfair burden on the Indian
tribes by requiring them to either fully implement and fund a federal requirement in
which they do not have the funds or expertise to implement, or delegate their sovereignty
to the state in which they reside. Upon delegation, the state would become fully
responsible for carrying out the SORNA notification and registration functions and states
would have the permission, and obligation, to oversee tribal court rulings and to perform
full law enforcement functions on tribal lands (for purposes of this Act.) Not only will
this shift to the states the long-standing law enforcement role of the federal government

- on tribal lands, but it promises to be a large unfunded mandate as well.

The Act says that if the tribes do not make one of the above choices or do not comply, the
state becomes responsible. The guidelines are unclear as to how adding such -
responsibility to states affects state compliance (or non-compliance and loss of Byrne
Grant funding, as the case may be) and funding. The burden on the states in this situation
would be great. Investigative caseloads could increase markedly and the costs and
complications of developing and integtating the tribal electronic tracking system into the
state system promises to be considerable. Even for those states not required to accept the
delegation of enforcement authority, the tribes can — and most likely will — elect to join the
states registries rather than create their own. Under the requirements of the Act, this means
states will have to integrate into their registries the tribal offenders’ physical descriptions,
current photographs, criminal histories, fingerprints, palm prints, and DNA sample. In
addition, many tribal lands transverse several state borders. How do the states determine
which jurisdiction will be responsible for the enforcement functions on tribal lands? The
challenges will be many and will, of necessity, be borne at least in part by the states.

8. The requirement regarding digitized information, the immediate transmittal of
information to specified individuals and entities and the requirement regarding the search
capabilities of sex offender web sites will also substantially burden the states in their
attempt to comply. The National Conference of State Legislatures is concerned that



requiring the implementation of this provision necessitates adequate funding for which no
money has been given. States cannot be expected to revamp their current systems to
comply with a national registry if they do not have the additional funds in place to help
pay for the costs of compliance. In addition, if the states do not comply with this
requirement, they will be forced to use substandard equipment or possible use their Byrne
Grant funds which would reduce the funding for other vital state programs,

9, NCSL also opposes the requirement in the act and the lack of clarification in the
guidelines regarding the provision that sex offenders released from federal or military
custody become the responsibility of states to which they are released for purposes of all
of the onerous sex offender registration requirements under the Adam Walsh Act.

10.  Further, the issues created by mandating the sealing of criminal records are raised
in the act, indicating that an expungement of a criminal record under state law does not
exclude the individual from the requirements of the Adam Walsh Act. However, the
guidelines fail to address how a crime record sealed by a state at the same time is to be
made available for the public, including on the internet and as part of the national sex

offender registry.

The National Conference of State Legislatures believes that Congress must allow the
states flexibility to shape public policy. Creative solutions to public problems can be
achieved more readily when state laws are accorded due respect. State legislators believe
that state laws should never be preempted without substantial Justification. Preemption
may be warranted in specific instances when it is clearly based upon provisions of the
U.S. Constitution authorizing such preemption and only when it is clearly shown (1) that
the exercise of authority in a particular area by individual states has resulted in
widespread and serious conflicts imposing a severe burden on national economic activity
or other national goals; (2) that solving the problem is not merely desirable, but necessary
to achieve a compelling national objective; and (3) that preemption of state laws is the
only reasonable means of correcting the problem.

The exercise of authority by the individual states in determining the configurations of
their independent registries would not impose a severe burden on national economic
activity or goals. Further, requiring all jurisdictions to comply with the national registry
standard is not necessary to achieve the national objective. The important public safety
purposes for which the Act is trying to achieve could still be met by allowing states more
flexibility in the design of their individual registries and thus the preemption of state laws
is not the only reasonable means of correcting this problem. Thus, preemption is not
warranted and the state laws should be accorded due respect.

The SMART office has a duty and obligation to discuss the implementation with every
impacted jurisdiction through a notice and consultation process in which all parties are
equal partners. In addition, each affected jurisdiction should be provided additional
notices and assurances that they have complied and the process by which compliance is

- determined should be made public so the jurisdiction will be able to accurately access

whether they have substantially implemented SORNA. To reiterate, the process should be




a give and take and not a decision made in a bureaucratic vacuum without the knowledge
and expertise of those who would be impacted the most by such an obtrusive and overtly
preemptive requirement. If you have any questions or require additional information,
please contact NCSL staff Susan Parnas Frederick(202)624-3566,
susan.frederick@ncsl.org. Thank you.

Sincerely,

el

Carl Tubbesing
Deputy Executive Director
NCSL




Roserlgarten, Clark

“rom: Rogers, Laura on behalf of GetSMART
it Tuesday, July 31, 2007 5:06 PM
Rosengarten, Clark v
. g€ect: FW: SMART office comments on reg for Adam Walsh letter
Attachments: smartoffice letter.doc

@

smartoffice
atter.doc (25 KB)...

----- Original Message-----

‘rom: Jeanne.Smith@cdps.state.co.us —
jent : Tuesday, July 31, 2007 2:07 PM : -

’o: GetSMART

jubject: Fw: SMART office comments on reg for Adam Walsh letter

ittention: Laura Rogers

'lease open the attachment which is Colorado's comment letter. Feel free to ignore the
‘emaining body of this e-mail which I would normally delete except my Blackberry is not
“:ooperating. :

‘hank you,

‘eanne Smith

irector, Division of Criminal Justice
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July 16, 2007

Laura L. Rogers, Director

SMART Office

Office of Justice Programs

United States Department of Justice
810 7" Street NW

Washington, D.C. 20531

Re: OAG Docket No. 121

Ms. Rogers: -

Thank you for the opportunity to comment on the National Guidelines for Sex
Offender Registration and Notification (SORNA). In Colorado we have held meetings to
study SORNA implementation issues with a group of representatives from the courts, law
enforcement, social services, corrections, and other state and local agencies. Colorado is
committed to the protection of the public from sex offenders and the public’s right to gain
knowledge of where sex offenders may be residing. While there are a number of
concerns surrounding the major statutory revisions and related costs of implementing the
SORNA, we believe two issues may be appropriate for your consideration at this point
that warrant review without harming public safety. v

First, we would like to comment on Section V (Classes of Sex Offenders) and more
specifically, “The corresponding offense coverage specifications for “tier III” in section
111(4)(A)-(B) cover offenses punishable by more than one year of imprisonment in the
following categories: Offenses comparable to or more severe than aggravated sexual
abuse or sexual abuse as described in 18 U.S.C. 2241 and 2242, or an attempt or
conspiracy to commit such an offense. Considering the definitions of the cited federal
offenses, comparable offenses under the laws of other jurisdictions would be those that
cover...engaging in a sexual act with a child under the age of 12 (see 18 U.S.C.
2241(c)).” (Page 26).

The combination of definitions/criteria for aggravated sexual abuse and the inclusion
of juveniles of the age of fourteen leads to juvenile offenders in certain situations being
treated more harshly than their similarly situated adult counterparts. Specifically, a
fourteen year old who has sexual contact over the clothing (per the definition of “abusive
sexual contact”) against an 11-year old victim is classified as a Tier III offender and
required fo register on a quarterly basis for a minimum of 25 years. An adult offender
convicted of sexual contact with a victim of comparable age difference would not be
considered a Tier IIl offender. There is ample justification for protecting younger victims
from adult perpetrators and recognizing the danger to communities from this type of
offender. However, a juvenile offender with a juvenile victim does not necessarily raise
the level of risk to the community in the same fashion. Recidivism studies on juvenile
sex offenders typically reflect a recidivism rate of 8-14% (Worling, 2000), which is lower
than study results for adult sex offenders. Our concern is that requiring a juvenile to
register quarterly as a sex offender under these circumstances may hamper rehabilitation

for this population.



We recognize that the definitions and classifications that have created this situation
are contained in the Act itself, not just the guidelines. The comment is offered to
encourage additional review of what may have been unintended consequences of portions

of the Act.

Second, we would like to comment on Section VII (Disclosure and Sharing of
Information), and more specifically, the required inclusion of offender information
related to address of work and school on the public sex offender website (Pages 38-39).
The SORNA lists both mandatory and optional exemptions from public disclosure of
registration information. On the other hand, the SORNA is silent as to the publication of
other information such as criminal histories and employment and school addresses. The
SORNA Guidelines extend the required publication of information to employment and
school addresses, along with certain other items. This appears to be a discretionary
interpretation as criminal histories are not mentioned in any category and would seem to
be subject to disclosure at the jurisdiction’s discretion. We are asking that school and
employment addresses similarly remain at the discretion of each jurisdiction. The
publication of school addresses has the potential of creating serious negative reactions
focused on juvenile offenders who do not have the coping skills nor the resources to seek
alternative arrangements if harassment occurs, Whatever justification existed for
protecting the name of the institution should also apply to the address. The successful
rehabilitation of any offender is based in significant part on the person’s ability to achieve
a level of education and maintain stable employment. This guideline may have a

negative effect on both needs.
We appreciate your time and attention to what is certainly a complicated issue for

_many states.

Sincerely,

Jeanne Smith, Director
Division of Criminal Justice/Colorado Department of Public Safety

Co-Chair, Adam Walsh Act Compliance Committee

Ann Terry, Legislative Liaison
Colorado Department of Public Safety
Co-Chair, Adam Walsh Act Compliance Committee

Chris Lobanov-Rostovsky, Program Director
Sex Offender Management Unit/Division of Criminal Justice

Reference

Worling, James R. “Adoléscent Sexual Offender Recidivism: 10-Year Treatment
Follow-Up of Specialized Treatment & Implications for Risk Prediction.” Paper



Presented at the 15™ Annual Conference of the National Adolescent Perpetrator Network.
Denver, CO, February 2000.
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| Rosengarten, Clark

From: Rogers, Laura on behalf of GetSMART
Sent: . Monday, August 06, 2007 10:43 AM
To: 'Rosengarten, Clark

Subject: FW: Docket No. OAG 121

Attachments: Federal Register Volume 72 Number 103 Wednesday May 30 2007 Notices - Ms. Laura L.
Rogers Director.tif

From: Kemmler, Robert G., Lt. Colonel _

Sent: Wednesday, August 01, 2007 4:17 PM ,

To: GetSMART
Cc: Turner, Thomas W., Captain; Reed, Jr., William J., Lt.; Mann, Debbie S,

Subject: Docket No. OAG 121 ‘

Laura L. Rogers,

Attached is the response from the Virginia Department of State Police.

3o0b

Lieutenant Colonel Robert G. Kemmler
Director

Virginia State Police

Bureau of Administrative and Support Services
P.O. Box 27472

Richmond, Virginia 23261

Telephone Number:(804)674-4606
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éolonel W. S. (Steve) Flaherty COMMON WEALTH Of VI RGI NIA Lt. Col, Robert B. Northem

Deputy Superintendent
DEPARTMENT OF STATE POLICE

Superiniendent

(804) 674-2000
P. 0. BOX 27472, RICHMOND, VA 23261-7472

July 31, 2007

Ms. Laura L. Rogers, Director

SMART Office

Office of Justice Programs

United States Department of Justice
~— - 810 7" Street North West

Washington DC 20531

Dear Ms. Rogers:

These comments are made in response to the Federal Register Volume 72, Number
103, Wednesday, May 30, 2007, Notices.

The Department of State Police operates the Sex Offender and Crimes Against Minors
Registry for the Commonwealth of Virginia. The Department is responsible for
monitoring and tracking sex offenders within Virginia and has operated a Sex Offender
Registry since July 1, 1994. Virginia created a sex offender website on January 1, 1999,
It has been the goal of the Virginia General Assembly and the Department of State
Police to track and monitor sex offenders and inform the general public as to their
whereabouts, in order to protect the Commonwealith’s population. '

| will address some of our concerns and issues as they relate to the aforementioned
Federal Register Notices.

Section IV. Covered Sex Offenses and Sex Offenders

A. Convictions Generally

Comments: Requires that juvenile offenders 14 years of age or older convicted of
sexual offenses be required to register. Current Virginia Code calls for the registration of
those juvenile offenders that are tried and convicted as adults of serious violent sex
offenses in the Virginia Circuit Court. This requirement eliminates the current
discretionary provision that Juvenile and Domestic Court judges possess to place
juveniles on the public interface. Therefore, the discretion to require a "delinquent
offender” being placed on the registry is left to the judiciary who can evaluate these
cases on a case-by-case basis. The covered offense, as it relates to juveniles, should
be deferred to state law and should only be mandatory if not covered by a specific state

statute,

A NATIONALLY ACCREDITED LAW ENFORCEMENT AGENCY
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Ms. Laura L. Rogers, Director
July 31, 2007
Page Two

Section VI. Required Registration Information

Telephone Numbers

Comments: Requires that a Registry maintain the telephone numbers for an offender,
both location and cellular. This information changes more frequently than employers
and presents a terrific chailenge to maintain accurate information. Offenders are
required to notify Registries with a number of changes. The requirement invoked under
this section will increase the burden on the Registry. The requirement to obtain
telephone number for both at fixed location and cell phones is a decision that should be
made by the State Registry. The negative side would be that sex offenders would move
towards a telephone listed in another person's name or pre-paid cellular telephone,
thereby, hindering criminal investigations. The provisions of tracking and monitoring
- offenders who provided these numbers would-be voluminous as well as the collection of
evidence for the prosecution for failing to comply with supplying the correct phone
number or changes. This should be optional and left to the individual states as well as

local agencies that register sex offenders.

Temporary Lodging Information

Comments: Registries are maintaining information on an offender's residence location.
This requirement will place a heavy burden on Registries across the nation. Registry
information is required to be placed on the interface within three days of the change.
in theory an offender would only have four days left in a particular jurisdiction. When an
offender takes a trip or vacation, registry information would be required to be updated if
the trip is seven days or more in duration. Updating registry information would be
increased exponentially for an offender that travels frequently or on a contractual basis.
By capturing multiple residence information and multiple work addresses an agency
already has a good foothold on an offender’s location. Registries cannot prevent an
offender from re-offending. If a particular offender is the subject of a criminal
investigation, there are other methods available for the offender to be tracked during his
travel. This requirement should be left to the registry operated by local or state agencies
to make determinations concerning residency requirements.

Travel and lmmigration Documents

Comments: Registries are maintaining information that is available from other sources.
Provided that an offender is properly registered this information can be obtained from
contacting the State Department or the Department of Homeland Security. This
duplication of work effort should not be enacted, since resources for all Registries are
limited. Registry information is provided to the Department of Justice and the FBI and
they could develop an interface with the aforementioned agencies to acquire and

populate the national sex offender databases.




Ms. Laura L. Rogers, Director
July 31, 2007
Page Three

Professional Licenses

Comments: Registries are being asked to maintain information that is available from
other sources. If an offender becomes the target of an investigation, this information can
be obtained from the proper licensing agency. Creating additional databases of existing
information does not use.resources effectively. This information is obtainable through
the requirement of place of employment. If the sex offender allowed the professional
license to expire, this information would not be submitted to the registry.

Veh_icle Information

Comments: Registries are being required to maintain information on vehicles owned or
regularly operated by an offender. This is once again a duplication of information that is
available from another source. However, maintaining information about vehicles owned
by an offender is a relatively easy task, since most state’s motor vehicle files contain this
information. However, requiring offender to report where they regularly park their vehicle
and any vehicle that they regularly operate is not enforceable and relies on a high
degree of offender compliance. This requirement will place an undue burden on
Registries who will have the task of maintaining the accuracy of this dynamic
information. Maintaining information on an offender’s watercraft and aircraft serves no
useful purpose. This information can be obtained from other sources.

Criminal History

Comments: Non-sexual criminal convictions pertaining to the sex offender is available to
criminal justice agencies and has no value being collected by the sex offender registry.

Text of Registration Offense

Comments: Requiring Registries to maintain the text of an affected section as of the
date of conviction is not possible. Research would be too extensive going back decades
through a manual search for those sections. This section should be revised to include
affected sections since the enactment of the Adam Walsh Act on July 27, 2008. This
would allow Registries to begin building a database of offenses from that date forward.
. Otherwise, the current codified section should be sufficient to satisfy the requirement.

VII. Disclosure and Sharing of Information ‘

The local or state website should be required to carry the amount of information
necessary to identify a sex offender, his place of employment, and school of attendance.




Ms. Laura L. Rogers, Director
July 31, 2007
Page Four

Discretionary Exemptions and Required Inclusions

Vehicles

Comments: Regarding the requirement to include the license plate number of any
vehicle owned or operated by the defendant:. If this information is provided to the
general public, it will establish a false sense of security that a particular sex offender
operates a specific vehicle. This process may hinder investigations rather than helping.
Sex offenders may resort to licensing vehicles in someone else’s name. The information
is not going to substantially provide the public with information that is usable as-well as it
is going to create numerous complaints about vehicles being in locations where they
may have a lawful right to be. Law enforcement agencies are going to find the number
of suspicious vehicle calls growing drastically due to the publication of this information.

- Vehicle information should remain for law enforcement purposes only and not visible on

the public interface.
Community Notiflcation and Targeted Disclosure

Comments: Currently, Virginia law enforcement agencies process the paperwork
associated with registration of an offender at the local law enforcement level. Once that
paperwork is completed, it is mailed to the Registry for entry into the database. Attimes,
the mail coming from the western part of the state cannot be entered in accordance with
the defined three day “immediate” deadline. Additionally, many of these cases require
research to determine if the offender is required to register based on an out of state
conviction. Three days is not enough time to perform this function. It is recommended
that the term “immediately” be defined to be seven days. The requirement for posting
this information within three days is not a problem for local agencies that support a
website, but it is not realistic for State agencies that operate a site. A realistic time

should be considered.

Geographic Radius

Comments: To allow the general public to decide what radius should be established for
searches is not a workable solution, this should be a decision left to the Registry.
Limiting or expanding the community notification process is a Registry function.

X. Keeping the Registration Current

Comments: The task of electronic submission by local agencies to a central repository
to include in the registry is not available to local agencies. ,




Ms. Laura L. Rogers, Director
July 31, 2007
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Verification/Appearance Requirements‘

Comments: To require the offender to appear at the local agency every 90 days will not
serve a useful purpose if agencies physically check on the offender more frequently at
his place of employment or his residence. This should be left to the discretion of the
Registry. A recommendation is to physically check on the Tier Il offender at least twice
a year and annually for Tier | and I offenders.

Xill. Enforcement of Registration Requirements

Comments: If the registry determines that the individual sex offender has absconded or
is unable to locate the offender, a notice that a warrant has been obtained or the

offender is wanted should be sufficient.

The Department of State Police has always taken a proactive approach in the
registration and tracking of sex offenders in the Commonwealth. The approach has
been developed by a task force, within the Commonwealth, which has implemented
certain provisions which we feel give the greatest benefit to the citizens. We believe that
the aforementioned proposed regulations would be extremely cumbersome to implement
and cause Virginia to devote significant resources to the collection of information which
would be of limited use. Those states with strong registration programs. should have the

options of implementing the proposed regulations.

| ask that you take our outlined comments into consideration when developing final
regulations. If you should have any questions, please contact my office.

Sincerely,
/

W 7

Superintendent

WSF/TWT/vs




Rosengarteh, Clark

From: Rogers, Laura
< At . Wednesday, August 01, 2007 8:24 PM
Rosengarten, Clark
ioject: Fw. Comments/Questions ref Proposed Guidelines for SORNA
Attachments: SORNA Guidelines__Comments.doc

More comments

————— Original Message -----

From: Terry Gibbons <Terry.Gibbonse@gbi.state.ga.us>

To: Rogers, Laura

Cc: Terry Gibbons <Terry.Gibbons@gbi.state.ga.us>; Marsha O'Neal
<Marsha.Oneal@gbi.state.ga.us>; Paul Heppner <Paul.Heppner@gbi.state.ga.us>

Sent: Wed Aug 01 12:30:31 2007
Subject: Comments/Questions ref Proposed Guidelines for SORNA

SORNA
elines_Comments.dt
_Hi Lau a,

First I would like to thank you for the opportunity to attend both the Registry Workshop
and National Symposium on Sex Offender Management and Accountability last week. The
‘cussions were very informative and I appreciate that both the SMART Office and DOJ were
1 to questions and discussion on a number of issues. I know you took a lot of the
sestions and requests for clarification back with you, but there were several
.omments/questions that I specifically wanted to forward to you from Georgia. These are
attached as our comments to the Attorney General’'s Proposed Guidelines.

If you have any questions or need additional information, please let me know.

Thanks again,
Terry Gibbonsg

Assistant Deputy Director
Jeorgia Bureau of Investigation



Comments/Questions Regarding Attorney General's Proposed Guidelines for

Implementation of SORNA
Georgia Bureau of Investigation/Sex Offender Registry

1.

Page 8 (Retroactivity) — Reference offenders who are required to
register when they re-enter the justice system because of conviction
for some other crime (whether or not a sex offense). Recommend
consideration to change the requirement from some other crime to
convictions for any sex offense, felony offense or specified
misdemeanor offenses. As currently indicated, a conviction for a
charge such as DUI would trigger the requirement to register as a sex
offender regardless of when the sex offense conviction occurred.

Page 8 (Retroactivity) — Request confirmation that the three instances
indicated for registration of offenders whose predicate sex offense
conviction predates SORNA applies to both juvenile and adult
offenders

Page 8 (Retroactivity) — Reference “credit” for sex offense convictions
which predate SORNA. The example provided in the guidelines
provides that a jurisdiction can give “credit” to an offender who was
released from imprisonment in 1980 and met “tier II” criteria requiring
him to register for 25 years. Since it has been more than 25 years
from the offender’s release, the jurisdiction may credit the offender with
the time elapsed and not require the sex offender to register. How
would “credit” (or would it) be provided to such an offender whose
release occurred in 1984 and they have now “re-entered” the judicial
system because of a conviction for an offense other than a sex
offense. Their requirement to register under “tier II” criteria is 25 years,
of which only 23 has elapsed. Does this offender, upon re-entry into
the judicial system, now register for the full 25 years? Can a
jurisdiction require him to register for only the remaining two years?
Recommend clarification regarding jurisdictions providing “credit” to
offenders. Additionally, recommend consideration that how/if credit is
allowed be mandated so that it is consistent among jurisdictions.

Page 30 (Residence address) — How should addresses for safe
houses, foster homes (juvenile offenders), drug rehabilitation centers,

etc. be listed?

Page 31 (Travel and Immigration Documents) - How is “critical
information” for passports and immigration documents defined? Andis
it sufficient to key that information in to the register (vs. capturing a
digitized image)? Is there a link that can be provided to any federal

database?



Pages 31 and 46 (Employment) — Request confirmation that if an
offender does not have a fixed place of employment, information
should be obtained and included in the registry with whatever
definitiveness is possible (normal travel routes, etc.) BUT the offender
is not required to register in each jurisdiction through which he travels,
unless the jurisdiction makes that requirement.

Page 32 (Professional Licenses) — What type of information regarding
professional licenses should be captured and included in the registry?

Page 33 (Date of Birth) — is the full date of birth to be disclosed to the
public or just the year of birth?




10.

1.

12.

13.

Page 34 (Criminal History and Criminal Justice Information) — with
regards to providing criminal history record information and warrants
for law enforcement, is an actual link to the appropriate state or FBI
database required or is the entry of the State Identification Number
(SID) or FBI Number (FNU) sufficient? If an actual link is required,
how will this be handled by the FBI?

Page 34 (Fingerprints and Palm Prints) — Has there been any
consideration for storing them on the FBI's IAFIS so that they can also
be searched? Or within the NCIC National Sex Offender Registry
(NSOR) for sharing across jurisdictions? If states only collect digitized
images ~ they can be used for verification purposes, but not
necessarily for identification purposes. Again, if an identifying number
is sufficient, does this refer to the SID or FNU?

Page 34 (DNA) - As with fingerprints and palm prints, has there been
any consideration for how this information can be shared among
jurisdictions, especially if an offender moves from jurisdiction A to B?
For example, if the offender initially registers in Georgia, but 5 years
later decides to move to Montana, will Montana need to collect
fingerprints, palm prints and DNA again? Can/should that information
be. provided by Georgia? If states enter their offenders in to the
NCIC’s NSOR, could not that file include images of fingerprints, paim
prints and a pointer to the DNA that all state registries could reference

and/or point to? ’

Page 35 (Driver's License or Identification Card) - Request
confirmation that including the information from a driver’s license or
identification card is a sufficient alternative to providing a digitized
photocopy of the card.

Page 37 (Discretionary Exemptions and Required Inclusions) — With
regards to the requirement to include information on the public site on
the sex offense for which the offender is registered and any other sex
offense for which the offender has been convicted, does that include a
requirement to include sex offense convictions that occurred outside
the registering jurisdiction? If so, is it envisioned that the registering
jurisdiction(s) would collect that (via self disclosure from offender and a
criminal history records check) and populate registry? If so,
presumably an FBI criminal history record query utilizing Purpose
Code “C" for criminal justice administration would be appropriate. If
purpose code C is not permitted, will the FBI establish a new and
specific purpose code? How often would the registering jurisdiction be
required to update this portion of the registry? During re-registration?
Or could there be a real time query (to state and FBI criminal history



14.

15.

files) generated based on the request of the public at the time the
offender record is reviewed? If so, again would the FBI establish a
new and specific purpose code? A real time query would ensure that
any new convictions received after the point of registration would be
captured. Likewise, if there are any changes to previously reported
convictions, these too would be accurate at the time of inquiry.

Page 37 (Discretionary Exemptions and Required Inclusions) - What is
the minimum information to be posted on the public view reference the
sex offense convictions — offense, date of conviction, agency of
conviction, case number, etc.?

Pages 45 and 55 (Where Registration is Required) — An offender is
required to register and keep registration current in each jurisdiction
where sex offender resides, is employed or is a student. Request
clarification that the offender must report initially and periodically to
each jurisdiction, but it is the responsibility of the residence jurisdiction
to maintain the employment and school address. :




16.

17.

(Other) Regarding “Keeping the Registration Current” per H.R. 4472
SEX 113. (3) A sex offender shall, not later than 3 business days after
each change of name, residence, employment, or student status,
appear in person in at least one jurisdiction involved pursuant to (a)
and inform that jurisdiction of all changes in the information required for
that offender in the sex offender registry. That jurisdiction shall provide
that information to all other jurisdictions in which the offender is
required to register. Could "3 business days” or just “business days
“be defined in the guidelines” “Business days are generally thought to
be Monday through Friday, but tin the criminal justice/law enforcement

community itis 24 x 7.

(Other) — As SORNA is understood, jurisdictions will need to create
electronic databases to assist with tracking offenders from one
jurisdiction to another. Additionally, information collected should be
immediately available to the public. Certain components of the
required registration information are intended for law enforcement view
only. But much of this information will be maintained only on the state

~ registry and not necessarily within the NCIC’s National Sex Offender

Registry (NSOR), even though records entered on the registry should
be forwarded to the NCIC NSOR. Is there any contemplation to
increase the utility of the NSOR so that all information collected by the
registering jurisdiction is available through the NCIC file so that an
officer on the street completing a person’s query will receive the full
amount of information on a registered sex offender? Or will there need
to be secondary checks — the initial “hit” from NCIC NSOR and then
the need to query either the NSOPR or the individual jurisdiction’s

registry?




Rosengarten, Clark

“rom: : Rogers, Laura
Tt Wednesday, August 01, 2007 8:55 PM
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Colonel Frederick H. Booth

State of New Hampshire

DEPARTMENT OF SAFETY
Richard M. Flynn, Commissioner of Safety
Division of Stgte Police
James H. Hayes Safety Building, 10 Hazen Drive, Concord, NH 03305

271-2575

Speech/Hearing Impaired

TDD Access: Relay NH
1.800-735-7944

Trooper First Class Jill C. Rockey
New Hampshire State Police/HQ

SOR
33 Hazen Drive

Concord, New Hampshire 03305

August 1, 2007

Director Laura L. Rogers

SMART Office

810 7th Street, NW

Washington, DC 20531

RE: Comments regarding the National Guidelines for Sex Offender Registration and Notification

Dear Director Rogers,

I apologize that you are receiving these comments at this hour. This was the first opportunity I
had to work on them. After the symposium last week Denise Perry and I are playing catch up. 1
would like to thank you on behalf of the New Hampshire SOR. Denise and I found the symposium
both informative and inspiring, particularly when listening to Mr. Smart and Mr. Walsh. It is also nice
to get to meet people you have worked with in the past, face to face. We also made several new
contacts who we will be able to use as resources in the future.

Regarding the guidelines, overall, I found them to be very straightforward. 1 just had a few

areas of concern:

» I General Principles, C, Retroactivity (p. 8) — I am concerned about implementing the
portion that states we can register someone once they re-enter the criminal justice system.
While my con(erns aren’t necessarily legal, it’s a question of being able to capture these
individuals within the system. I was hoping the Attomey General would give us an effective
date (ex. convictions after January 1, 1970) to fall back on. While this would have been more
difficult initially, in the long run I feel it would have been easier for us to implement. By
requiring the re-entry, we will have to rely on courts, prosecutors or prisons to be vigilant in
checking every criminal convicted of an offense for a prior sexual assault or other registerable
conviction. I am not sure as a state we can guarantee 