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(1) If the employee involved is the 
head of an agency, the recommenda-
tion shall be made to the President and 
the procedures set forth in this section 
shall serve as guidance only. 

(2) Where there is reason to believe 
that an employee has given pref-
erential treatment or failed to act im-
partially, this authority will not be 
used to initiate an investigation in the 
nature of a review or audit of the agen-
cy program in which the employee par-
ticipated. 

(b) Initiation of investigation. The head 
of the agency shall notify the Director 
when the agency has initiated an inves-
tigation. Where it is anticipated that 
the investigation will not be completed 
within 60 calendar days, the head of the 
agency will notify the Director of that 
fact and provide an explanation reason-
ably justifying additional time. 

(c) Agency report. The head of the 
agency shall file a report with the Di-
rector detailing findings of fact and 
disciplinary and/or corrective actions 
taken, if any. 

(d) Director’s determination. The Direc-
tor will make a determination based on 
the agency investigation and report. 

(1) If the Director determines that 
the agency has conducted an adequate 
investigation and has taken appro-
priate corrective and/or disciplinary 
action, the Director shall notify the 
agency that the matter is closed. 

(2) If the Director determines that 
the agency has conducted an adequate 
investigation and has recommended ap-
propriate corrective and/or disciplinary 
action, the Director shall notify the 
agency that the matter will be closed 
upon notification that such action has 
been taken. 

(3) If the Director determines that 
the agency has not conducted an ade-
quate investigation, the Director may 
recommend that the agency undertake 
further investigative effort. 

(4) If the Director determines that 
the agency has improperly interpreted 
an ethics provision or improperly ap-
plied an ethics provision to the facts of 
the case, the Director may, in accord-
ance with § 2638.502, provide advice and 
recommendations necessary to ensure 
compliance. 

(5) If the Director determines that 
the agency has taken or recommended 

inappropriate corrective or discipli-
nary action, the Director may notify 
the head of the agency of intent to in-
stitute proceedings under § 2638.504 or 
§ 2638.505. 

(e) Notice of noncompliance. If the Di-
rector determines that the head of an 
agency has failed to conduct an ade-
quate investigation within a reason-
able period of time, the Director shall 
notify the President of that determina-
tion. A Notice of Noncompliance will 
not be based upon a determination that 
the agency has improperly interpreted 
or applied an ethics provision or that 
the agency has taken or recommended 
inappropriate corrective or discipli-
nary action.

§ 2638.504 Director’s finding. 

(a) In general. If the Director has rea-
son to believe that an employee is vio-
lating or has violated an ethics provi-
sion, the Director may initiate pro-
ceedings under this section for the pur-
pose of making a finding as to whether 
there is or has been such a violation. In 
the context of such proceedings, the Of-
fice of Government Ethics has the bur-
den of proof to establish that the em-
ployee is violating or has violated an 
ethics provision. The procedures con-
tained in this section do not apply to 
findings or orders for action made to 
obtain compliance with the financial 
disclosure requirements in title II of 
the Ethics Act. For those findings and 
orders, the procedures contained in sec-
tion 206 of the Act shall apply. 

(b) Investigation. The Director may 
initiate such investigation as is nec-
essary to determine whether pro-
ceedings under this section are war-
ranted. Ordinarily, a determination to 
proceed will be based upon an agency 
report of investigation filed under 
§ 2638.503(c) and a determination by the 
Director under § 2638.503(d)(5) that the 
agency has taken or recommended in-
appropriate corrective or disciplinary 
action. 

(c) Notice. The employee shall be 
served personally or by United States 
mail with written notice of commence-
ment of proceedings under this section. 
A copy of the notice shall be provided 
to the head of the agency and to the 
designated agency ethics official. The 
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notice shall be signed by the Director 
and shall include the following: 

(1) A brief statement setting forth 
the basis for a possible ethics violation; 

(2) A copy of this section; and 
(3) The date by which the employee’s 

comments must be submitted. 
(d) Employee comments. The respond-

ent employee has the right to comment 
on the alleged violation of an ethics 
provision by submission of evidence or 
arguments. As determined by the Di-
rector, the submission may be made 
orally or in writing. In the absence of 
an extension granted by the Director 
for good cause shown, comments shall 
be submitted within the time set forth 
in the notice 

(e) Finding. The Director will make a 
written finding as to whether a viola-
tion of any ethics provision has 
occured or is occurring. The finding 
will include a statement of the facts 
upon which the finding is based and a 
reference to the specific ethics provi-
sion in issue. A copy of the finding will 
be provided to the respondent em-
ployee, the head of the agency and the 
designated agency ethics official.

§ 2638.505 Director’s decision and 
order. 

(a) In general. Where the Director has 
reason to believe that an employee is 
violating an ethics provision, the Di-
rector may, subject to the procedures 
set forth in this section, issue an order 
that the employee take specific correc-
tive action to remedy the violation. Or-
dinarily, a determination to proceed 
under this paragraph (a) will be based 
on the Director’s finding under 
§ 2638.504(e) that an ethics violation has 
occurred or is occurring and reason to 
believe that the violation is con-
tinuing. The procedures contained in 
this section do not apply to findings or 
orders for action made to obtain com-
pliance with the financial disclosure 
requirements in title II of the Ethics 
Act. For those findings and orders, the 
procedures contained in section 206 of 
the Act shall apply. 

(b) Notice. The employee will be 
served, personally or by United States 
mail, with notice of proceedings to de-
termine whether a violation of an eth-
ics provision is occurring and whether 
corrective action is necessary to end 

the violation. A copy of the notice 
shall be provided to the head of the em-
ployee’s agency and the designated 
agency ethics official thereof. The no-
tice shall specify the employee’s right 
to present evidence or arguments ei-
ther in writing or, at the employee’s 
written request, at a hearing conducted 
on the record. The notice shall be 
signed by the Director and shall in-
clude: 

(1) A brief statement setting forth 
the basis for a possible ethics violation; 

(2) Where applicable, a copy of the 
Director’s finding under § 2638.504(e); 

(3) A statement of the authority 
under which proceedings are to be con-
ducted, together with a copy of this 
section; and 

(4) The date by which the employee 
must, by written notification to the 
Director, elect to present evidence and 
arguments either at a hearing or in 
writing. 

(c) Separation of functions. Once the 
Director has issued a notice of pro-
ceedings and if the respondent em-
ployee has elected to have a hearing 
conducted on the record, the General 
Counsel of the Office of Government 
Ethics shall designate attorneys of the 
Office of Government Ethics to partici-
pate on behalf of the Office in the pro-
ceedings, including the investigation 
and presentation of the evidence at the 
hearing. During this time period, the 
General Counsel of the Office of Gov-
ernment Ethics shall serve as Advisor 
to the Director and will not supervise 
Office of Government Ethics attorneys 
who are charged with the investigation 
and presentation of the evidence in the 
pending matter. A Deputy General 
Counsel shall supervise the Office at-
torneys responsible for the investiga-
tion and presentation of the evidence 
during this time period. No officer, em-
ployee, or agent engaged in the per-
formance of investigative or advocacy 
functions for the Office of Government 
Ethics shall, in that or a factually re-
lated case, participate or advise in the 
decision, recommended decision or Of-
fice review except as witness or counsel 
in the proceedings. The Deputy General 
Counsel may request the views or re-
port of the designated agency ethics of-
ficial of the employee’s agency when 
necessary to develop the record. 
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