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DRAFT
Oregon Department of State Lands

Rangeland Grazing Advisory Committee Meeting

December 1, 2004
The River House
Bend, Oregon

Committee Members Present: John Lilly, Chair (DSL); Joseph Flynn; Martin Andre; Larry
Larson; Tom Clemens; George Grier; Dan Nichols; and Diana Oberbarmnscheidt. Absent: John
Tanaka.

DSL staff present: John Lilly, Steve Purchase, Nancy Pustis and Randy Wiest.

Others: Bruce Eklund, Deputy Director of Oregon Statistical Office of the National
Agricultural Statistics Service with the U.S. Department of Agriculture.

Welcome and Introductions

John Lilly opened the meeting. He introduced himself and had other committee members and
attendees provide introduction and background.

Review of Charter

John reviewed the charter for the Committee, which was distributed by DSL Director Ann Hanus
at the group’s first meeting in September. He reviewed the Committee’s three charges:

1. Review the Secretary of State Audit Report findings regarding the grazing fee.
2. Analyze whether the current rate reflects at least a fair market rental value.
3. Make recommendations to the Director concerning the fee formula.

The first reason for forming the Committee was the Audit Report. The second is that the
Department’s Administrative Rules require review of the grazing fee formula.

He reminded members the fee formula and fee will not change until the report is complete,
reported to Director Hanus, the Director reports to Land Board, and the Land Board authorizes a
rulemaking process to change the formula. DSL will continue to operate under existing formula
until it is changed.

Meeting Summary from September 17, 2004

Committee approved.
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Public Comment

John advised there was a sign-up sheet for anyone who wished to make public testimony. The
Committee would ensure there is opportunity for anyone to comment. The Committee may ask
questions of persons who testify to clarify points or obtain additional information.

Presentation by USDA on Private Land Grazing Lease Rates Survey

John introduced Bruce Eklund, the Deputy Director of Oregon Statistical Office of the National
Agricultural Statistics Service with the U.S. Department of Agriculture, Portland. Bruce
presented more information about his office’s statistics, which were used in the Audit Report
findings.

The central point of discussion was the survey results on the average price of leasing private non-
irrigated grazing land and provide some background on the statistics and give time for dialogue,
questions and answers.

Bruce explained his office was a cooperative effort with the USDA and Oregon agriculture.
Most staff have farm backgrounds, and some also have math and statistics backgrounds. They
are a non-regulatory agency. They have been doing surveys since the 1860s. The office has
been making agricultural estimates for a long time, and has helped other countries, such as
China.

Bruce explained operations of NASS in Oregon. He said agricultural producer surveys are done
periodically throughout the year.

Diana asked about the current accuracy rate of the survey. Bruce said they are accurate for
abundant commodities, such as wheat, and less accurate for less abundant commodities, such as
canola. He said he could give the error percentages for grazing. The surveys are probability
surveys. Obtaining good data has challenges, including training of those collecting data and
making allowances for persons who refuse to participate in the survey. He detailed data
collection and survey methods. The estimate is statewide, but not broken down by county. The
state level may not reflect individual areas—such as Burns or the Willamette Valley. Diana
asked if it could be done at local levels. He said Colorado and North Dakota do so. It is a
statistical sample at the state level; however, he would recommend doing more at the local level
to get a more accurate estimate.

Bruce provided some information on the upcoming grazing lands survey. They will survey 793
people statewide in January, 2005. The applicant survey pool is comprised of cattle owners.
Last year, 148 responses with useable positive information were received. Malheur County had
06 persons surveyed, and 19 responses were received. For Harney County 30 were surveyed,
and 12 responded. For Lake County, 25 were surveyed, and 8 responded. The results did not
appear to be skewed by high rate of return for western counties. The data will be collected in
early January, and early results compiled in late January.



Commuittee members discussed the need to have explanations for any private land grazing caused
by fee disparity, such as difference in cow-calf weight gain, lack of water available, fencing,
isolation etc. Martin provided details on the costs of transporting and supplying water. John
noted other states do apply a discount to the private land fee lease value because of lack of
services provided by the state to the lessees. John asked Bruce if the survey could include a
question about what services are being included along with a specific AUM cost to address
comparability issues. Diana also favored including the question. Bruce noted the survey is
administered in 17 western states at the same time, which makes it hard to ask questions specific
to Oregon. John said the state could pursue recommending adding the question for the next
survey.

Bruce advised there is no way to determine the honesty or accuracy of the respondents. The
Committee members suggested some people may not want to respond to phone surveys due to
distrust or inconvenience. Bruce said his office will send someone out to meet personally with
more respondents.

John suggested some people may be unwilling to respond if they are aware the survey impacts
their state grazing fees.

Concerning using the survey data to set the state grazing fee, George suggested using the western
states’ average because the sample size is great enough. Bruce said the sample size might be too
small at the county level, and that using a large sample size will help with determining the base
rate by looking also at historical data.

Diana raised the concern of creating an allowance for years when there is a drought or fire
damage year. She said the Committee wants to ensure the state grazing fee is fair. There can be
a large difference between private land and state leased lands. The Committee needs to explain
the difference.

George suggested if the current leasing method continues to lose money, or not raise enough,
something must be done. He said the Committee needs to come up with an accurate “apples to
apples” comparison between private and state lease grazing lands. Tom suggested leases don’t
fluctuate greatly for private dry land leases. Members discussed their familiarity with what other
states do for fees.

John asked Bruce if the duration of the lease would impact value, such as a one year lease versus
a 15 year lease. Bruce said that would make a difference probably because farmer or rancher
would invest more in property that could be worked for 15 years rather than for one year.
However, the sampling of both kinds of leases would ultimately average out for statistical study.
Tom suggested the answer to the question would be better provided by opening the leases to
competitive bid process.



Public Comment

John introduced Peter Hanson.

Peter Hanson said he doesn’t represent anyone or an organization. He is generally against
subsidized grazing. He grew up in Lebanon, Oregon, and raised cattle. He currently lives in
Bend. He doesn’t have a ranching or environmental interest. He said he is supportive of raising
the fees because the state will make more money and the industry would not go out of business.
He might also be agreeable to competitive bidding. He said that is the process used for other
products. He said he believes most ranchers are millionaires and there are few “mom and pop”
operations. He does not support subsidizing the industry.

Diana asked to clarify if he is in favor of raising the fee. He responded yes. She asked about his

experiences with public graziiig. He has a ten acres farm in the Bend area and has some horses,
but not cattle. He said he hasn’t leased public land.

Grazing lease formula/rates in other western states

A report comparing the rates and formulas of other states was distributed.

Randy Wiest, DSL, assisted in the discussion; he said DSL staff contacted the other states and
received information from Arizona, Colorado, Idaho, New Mexico, Montana, Utah, Washington
and Wyoming. He reviewed the summary, highlighting each state’s fees and formula.

Diana asked about how Colorado had an exception due to a drought year; she asked about
additional information about how the figure was reached? Colorado updated its formula in 1999.
Staff agreed to obtain additional information.

Committee members asked the members with cattle expertise about some of the terms and
averages used. The terms are difficult for the lay members to understand. Bruce explained the
“monthly year average price” and how it is determined by USDA. He said it is a readily
available statistic that historically can be used to compare years rather than looking at the
monthly rates.

The Committee discussed in general the methodology of other western states summarized in the
handouts.

John asked about the “beef parity index.” Bruce explained it is a national index and helps
determine what the cost is for producers to produce certain units and what they gain for it. As
costs go up, producers must be more efficient to make money.

John advised additional information from Montana will soon be mailed out to Committee
members.



Weed control was discussed. DSL and lease holders generally have a 50-50 partnership in weed
control efforts. DSL will either share costs on a contract or perhaps purchase some equipment
and the lessee will provide the labor. The improvements are a partnership that benefit both DSL
and the lessee, Nancy explained.

It was noted there seem to be two approaches used by states. One is based on the price of cattle
and the second appears based on a percentage of a private grazing fee. Oregon’s current formula
appears more based on the price of cattle. Joe suggested the price of cattle is a starting point but
may need also to consider such factors as isolation and cost of water.

Presentation on Oregon Grazing Lease Rate Formula

Nancy and Randy led a presentation on Oregon’s current grazing lease rate formula. The Oregon
Administrative rule governing the leases is OAR 141-110 (text de.ailing formula in box below).
The formula is contained within the rule. John noted the committee must study the formula and
recommend any changes, which would be placed into rule upon Land Board approval.

141-110-0080

Rangeland Forage Use Base Rental Fees

(1) The annual base rental for the use of a leasehold for rangeland forage shall be determined on
an AUM basis using the following formula:

For each leasehold, the Division shall:

(a) Establish an average base rate grazing capacity, which shall be subject to review and revision
in consultation with the lessee and other interested persons; and

(b) Determine the base AUM rental rate using the following formula:

AUM Rental Rate=Gx CCx Sx P

G = Animal gain per month

CC = Marketable calf crop

S = State share

P = Average weighted calf price

(2) For the purpose of determining the base AUM rental rate, the following formula factors shall
be used:

(a) Pounds of gain per animal unit per month (G) shall be fixed at thirty (30) pounds.

(b) Marketable calf crop (CC) shall be fixed at eighty percent (80%).

(c) State share of calf gain (S) shall be twenty percent (20%).

(d) Average weighted calf price (P) shall be based on USDA Oregon agriculture price data
indicating the average statewide sales price of calves for the preceding one (1) year period based
on an October through September year.

(3) The formula and factors in sections (1) and (2) of this rule shall be reviewed by the Division
at least once every three (3) years to ensure they reflect at least fair market rental rate.

(4) The annual rental due to the Division for forage rental shall be determined by multiplying the
AUM rental rate by the average annual base rate forage production capacity in AUMs of each
leasehold as established by the Division. For those leaseholds which periodically have highly
variable annual forage production, the base rate forage production capacity may be determined




based on reliable actual grazing use records for a given year. As a result, the annual rental may
vary substantially from year to year for such leaseholds.

(5) The minimum annual forage lease rental for all leaseholds subject to these rules shall be
$100.

(6) The lease will indicate the amount of the initial annual rental payment and the date payment
is due to the Division.

(7) In addition to any other remedies available, the Division shall impose the legal rate of interest
on unpaid balances owed the Division pursuant to ORS 82.010.

(8) Unless otherwise authorized by the Division, annual rental due must be paid to the Division
each year within thirty (30) days of the date of the Division's billing notice.

John advised the current formula originated from the previous Grazing Fee Advisory Committee.
John reviewed the materials in the packet distributed, which include Land Board items regarding
the fee.

Nancy advised the formula affects the larger lease blocks. Some of the smaller, isolated blocks
have a minimum fee that is $100 because the AUM rate does not meet the minimum fee. If the
AUM times the rate doesn’t exceed $100, DSL charges $100. The Committee expressed
concerns that such a small fee might not cover processing costs.

John pointed out that DSL uses the calf price to help determine the formula, but that is not
targeted in other states.

John asked if the members were ready to discuss the formula or wanted more time and
information to consider it. In general, members liked the components and simplicity of the
formula but wanted some time to review other states’ methods. Diana requested more
information about the $100 for the small, isolated blocks and DSL’s cost to process or
administrate them.

DSL staff will provide some additional information about the other western states’ formulas and
rangelands.

John said DSL feels the formula does represent market and stated that to the Secretary of State’s

Audit Division. The Audit Division felt the lease should be exposed to a competitive bid to
determine the market price.

Next Meeting

The meeting was set for Friday, January 21 2005, in Burns. The meeting will begin at 9:00 AM
to 2:00 PM Pacific Time at a place to be determined.
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Oregon Department of State Lands
Grazing Fee Advisory Committee Meeting
December 1, 2004
10 A.M. to 3 P.M.
South and Middle Sisters Meeting Rooms, Riverhouse
Bend, Oregon

10 A.M.

Introductions Committee Members
Review of summary of last meeting Committee Members
Review of correspondence since last meeting Committee Members
Presentation by USDA on private land grazing Bruce Ekiund, Deputy Director
lease rates survey Oregon Statistical Office

National Agricultural Statistics Service
Public comments

12:00 P.M.

Lunch (provided)

12:30 P.M.
Presentation grazing lease formula/ rates in Nancy Pustis, Oregon Department of State Lands
other western states
Presentation on Oregon Grazing Lease Rate Nancy Pustis, Oregon Department of State Lands
Formula
Public comments
Plan agenda for next meeting Committee Members
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Oregon Department of State Lands
: 775 Summer Street NE, Suite 100

Salem, OR 97301-1279
(503) 378-3805

FAX (503) 378-4844
www.oregonstatelands.us.

Theodore R. Kulongoski, Governor

MEMORANDUM

State Land Board

Theodore R. Kulongoski

October 12, 2004 Governor
To: The Honorable Theodore R. Kulongoski, Governor Bill Bradbury
. Secretary of State

The Honorable Bill Bradbury, Secretary of State

The Honorable Randall Edwards, State Treasurer Randall Edwards
State Treasurer

From: Ann Hanus, Director _, Horr””
Subject: Annual Report on Property Management Activities for 2003-2004

The Strategic Plan calls for the Department of State Lands to make an annual report to
the Land Board concerning a broad range of property management activities including
leases, easements, licenses and property management issues. Annual revenues and
expenditures are also to be reported. This first annual report is designed to provide the
Board a compilation of property management activities for the past fiscal year

(July 2003 to June 30, 2004).

Land Asset Classes

During the development of the first Asset Management Plan (AMP) in 1994, DSL began
to classify the real estate holdings into land asset classes. The classes include: Forest
Lands; Agricultural Lands; Rangelands; Industrial, Commercial, Residential Lands (ICR);
Waterways; Mineral Lands; and Special Interest Lands.

Forest Lands 131,000 acres
Agricultural Lands 5,700 acres
Rangelands 632,000 acres
Industrial/Commercial/Residential 695 acres
Minerals - 753,000 acres (subsurface rights only; does not

include 410,000 acres of land with both surface and subsurface rights or approximately 2.1 million
acres of subsurface rights managed by DSL for other state agencies, e.g. Parks, Forestry)

Waterways 800,000 acres

Compilation of Revenues and Expenditures by Land Asset Class

The Asset Management Plan process led DSL to compile its revenue and expenditures
based upon asset class. Initially, the compilation was conducted by the AMP consultant
and included data for nine fiscal years ending in FY 93-94. The consultant used the best
nformation available and ratios to allocate costs and revenues among the asset classes.
The work done to make these compilations initially required a number of assumptions to
be made in order to allocate various costs and revenues.
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‘Management Issues
The following are a number of management issues that DSL will be addressing during

*he next year.

Rangelands/Agricultural Lands

o Abating weeds

Continuation of rangeland condition surveys
Continuation of land sales

Completion of the Grazing Fee Advisory Committee work
Completion of revisions to Rangeland Management Plans

Industrial/Commercial/Residential (ICR)

o Continuation of DSL building long-term maintenance

e Pursuing long-term master development lease for Stevens Road Tract (Bend)
e« Completion of in-lieu selections (Central Oregon)

e Pursuing long-term master development lease for Skipanon Tract (Warrenton)

Waterways

¢ Managing state-owned lands involved in Portland Harbor Cleanup and other waste
clean-up sites

e« Managing dredge materials placement and sales (Columbia River)

e Continuation of efforts to bring unauthorized uses under lease or registration

e Resolving recreation user conflicts with adjacent waterfront property owners

Forest Lands

e Completion of Elliot Cost Benefit Study

Continuation of Elliott Forest Management Plan/Habitat Conservation Plan process
Reviewing scattered tracts for sale potential

Revising current management agreement

Other
Completing Asset Management Plan revision
Improving revenue and expenditure accounting by Asset Class

Attachment: Property Management Report

State Land Board
October 12, 2004
Page 3 of 3



October 4, 2004

DEPARTMENT OF STATE LANDS

PROPERTY MANAGEMENT ACTIVITIES
July 1, 2003 - June 30, 2004 and September 23, 2004

Type of Authorization Number of Authorizations
New & Renewals - Total Active
FY 03-04 June 2004 Sept 2004
9/23/04
e Agricultural Lands
o Agricultural leases 1 11 11
* Rangelands
» Forage leases 1 _ 142 144
« Easements 2 26 26
e Communication site leases 6 15 15
e Industrial/Commercial/Residential
Lands (ICR)
e Special interest lease 0 1 1
e Cabin site leases 0 4 4
o DSL building tenants 0 4 4
* Forestlands
e Easements 0 4 4
e Oil & gas leases 0 1 1
e Communication site leases 1 4 4
e Prospecting permits 0 1 1
« Waterways
e Waterway leases 24 394 397
+ Dock registrations 469 959 1,274
* Easements/Rights-of-way 22 269 276
» Public facility licenses 9 201 203
o Temporary use permits 6 9 10
e Sand & gravel licenses .19 18 23
e Oil & gas leases 9 9 9
e Minerals
e Upland quarry leases 2 2 2
e Oil & gas leases 0 5 5
e Hard mineral leases 0 1 1
| Total authorizations 571 2,080 2,415

NOTE: The number of active authorizations indicated for each type of use is based on the
information contained in the LAS database or known as of September 23, 2004. This
information does not include authorizations such as easements that were issued many
years ago but have not yet been entered into the LAS database and are documented in
the -no-computerized files. DSL is entering this data on an ongoing basis as part of its
efforts to convert paper-based records to an electronic format.



more than 1,000 acres each; the remaining 101 leases are on smaller, often “isolated”
parcels. Together, the leases provide for about 70,000 animal unit months (AUMs).
(Note: one AUM is the amount of forage necessary to feed one cow, or one cow and one
calf of less than six months in age for one month.)

Total aéreé: 632,000 (most of which is Trust Land)

Total number of active authorizations (6/23/04): 185
' Types of authorizations: 144 forage leases
26 easements
15 communication site leases

Total revenue (7/03 — 6/04): $623,648
Grazing leases $301,080
Easements $289,745
Communication Site leases $32,823
Total expenditures (7/03 — 6/04) $240,573
Industrial/Commercial/Residential |

Urban and rural lands not having any significant resource or value are classified as
Industrial/Commercial/Residential (ICR) Land. Such land will typically have or be
proximate to service infrastructure (for example, sewer, water and roads) and be zoned
for industrial, commercial or residential uses. Urban industrial/commercial/residential
land, by definition, is located within an urban growth boundary. Rural land is located
outside urban growth boundaries and can include land designated as Urban Reserve or
within Urban Unincorporated Communities.

Currently there are a limited number of sites that fall into this classification. Examples
include several properties within the Bend area; land in the vicinity of Tongue Point in
Clatsop County; four cabin sites on Lake Owhyee; and the agency’s headquarters’
building in Salem.

Total acres: 695

Total number of active authorizations (9/23/04): 9
Types of authorizations: 1 special interest lease
4 cabin site leases
4 DSL building tenants

Total revenue (7/03 — 6/04): $470,390
Cabin sites $1,680
DSL building rent $468,710

Total expenditures (7/03 — 6/04): $279,619 (estimated)




Coos, Coquille, Klamath, McKenzie, Rogue, Sandy, Snake, Umpqua and Willamette
Rivers as well as a number of lakes, among which are Klamath and the major coastal
lakes such as Devils, Siltcoos, Tahkenitch and the North and South Tenmile Lakes.

Total acres of waterways: ' 800,000 +/-
Total number of active authorizations (9/23/04): 2,192
Types of authorizations: 397 waterway leases

1,274 dock registrations
276 easements/rights of way
203 public facility licenses
10 temporary use permits
23 sand & gravel licenses
9 oil & gas leases

Total revenue (7/03 — 6/04): $ 2,397,966
Waterway leases $1,491,076
Dock registrations $79,700
Easements $312,683

Sand & gravel licenses $498,806
Oil and Gas leases $15,701

Total expenditures (7/03 — 6/04): $437,391

Minerals

Mineral classification is applied to all state-owned parcels with surface or subsurface
mineral ownership interest, except sites with road-building materials managed by the
Oregon Department of Transportation or the Oregon Department of Forestry.

Total acres of mineral rights: 753,000 (subsurface rights only; does not include 410,000 acres of land with
both surface and subsurface rights or approximately 2.1 million acres of subsurface rights managed by the Department for .
other state agencies e.g. Parks, Forestry)

Total number of active authorizations (9/23/04): 8
Types of authorizations: 5 oil & gas
1 hard mineral
2 upland quarry

Total revenue (7/03 — 6/04): $211,406
Payment for Mist Gas Field $126,947
Hard Mineral Lease $66,667
Sale of mineral rights $17,792

Total expenditures (7/03 — 6/04): Expenses combined with Waterways
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Western Farmer-Stock

WesTern Faremee - Smcman{
Property Management

Lease preferences at risk

By T.J. BURNHAM

stock interests, the Montana State

Board of Land Commissioners met
with producers early this month on a
controversial move to end a preference
rights system for leasing land.

Public hearings in Dillon, Glasgow,
Miles City and Great Falls opened a
forum for livestock kease holders to vent
the anger that has grown over the issue.

Sccretary of State Bob Brown says
preference rights could affect the liveli-
hood of thousands of Montana ranch-
ers. “Keeping agricultural and grazing
leases in the hands of people with first-
hand knowledge of the land will far
outweigh any short-term economic ben-
cfits that might be derived from out-of-
state lessecs driving the price of grazing
lcases far over the prevailing community
standard,” hc says.

In new language to the rules for the
board and Montana Department of Nat-
ural Resources and Conservation, the
following addition is proposed:

FACING caustic criticism from live-

The good steward clause

“The board retains the right to sclect
the best lessce possible to fulfill the
operating obligations under any lease.
In the exercise of the board’s discretion
to select the best lessce possible for
agriculture and grazing lcases, the board

New monument
threatens historic
grazing rights

By KATHY COATNEY -

OUTHERN Oregon cattle ranchers
received a blow in June 2000,
when the Cascade/Siskiyou National
Monument was established. The
proclamation, signed by President
Clinton, also required a Grazing
Impact Study be done to determine the
impact of cattle on CSNM land.
Ranchers who have leases on ...
CSNM land are concerned that sound
scientific data isn't being used on
the GIS. To allay those concerns,
the Bureau of Land Management
Contacted Oregon State University
in the spring of 2004. A four-person
panel of OSU professors, from a
fange ecologist to a wildfife biofogist,

recognizes that retention of stable, long-
term lessees who are familiar with the
operating history and characteristics of
the lcase promotes good stewardship of
the land; such sccurity of land tenure
encourages the lessee to place and dev-
clop improvements, which, in turn, in-
crease the productivity of the land and
improve its management,
“Consequently, it is the board’s pol-
icy to allow an incumbent lessee in good
standing a preference right to mect high

bid and rcrain the lease.”

To date, it has been the custom of the
board to allow land lessces who prove
they take proper care of the land an
exemption from high bids, giving them
an opportunity to ncgotiate the level
down to levels more affordable by agri-
cultural interests. Additionally, such les-
sces have been granted preference in re-
newing the leases.

That preferential clause is stricken
from the proposcd new rules.

CATTLE GRAZI
undergoing a cl
Board looks at1
such contracts.

We will be selling:
150 coming 2 year old bulls
275 commercial bred heifers
15 extra fancy 1A bred heifers

We have hi3ro
picked the best.
These 15 1A

_registered bred

heifers have never

Saturday -
1:00 p.m. - lunch

Decemt



DIVISION OF STATE LANDS

MEMORANDUM
November 24, 2004
TO: Grazing Fee Advisory Committge
FROM: John Lilly, Assistant Director,

SUBJECT: Methods Used By Western States To Determine Grazing Fees

Attached is a report that briefly addresses the methods used by other western
states to establish the fee for grazing on state-owned land.

If you have any questions concerning the data presented in this report, please
contact me.
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DEPARTMENT OF STATE LANDS

METHODS USED BY SELECTED WESTERN STATES TO DETERMINE
GRAZING FEES

ARIZONA

2004-2005 Rental/AUM: $2.23

Past Rental/AUM: 2003-2004 $2.14
2002-2003 $2.11
2001-2002 $2.00
2000-2001 $1.95

Formula Used: Historically, Arizona State Land grazing fees have been set by
the legislature using a defined formula. During the 1994
session of the Arizona legislature, a bill was enacted providing
for a fee based on an appraisal of the true value of land for
use of forage. Specifically, “all grazing land shall be classified
and appraised on the basis of its forage and annual carrying
capacity, measured in animal unit months.” A group called the
Grazing Land Valuation Commission was formed. After a
number of meetings, the commission found there were too
many variables to consider and that a single base fee of
$2.18/AUM was appropriate. This fee was set for 1996 and
has been adjusted annually since the 1997-1998 grazing
season by a factor that is the ratio between the 5-year new
average price of beef (NAPB) and the 5-year old average price
of beef (OAPB).

Annual rent = Existing Fee (EF) x (New Average Market Price
of Beef (NAMPB)/Old Average Price of Beef (OAMPB))

Factors: AMPB = the average market price per hundredweight
received during the calendar year under consideration by
producers of cattle exclusive of calves in the 11 western states
as determined/reported by the USDA’ s National Agricultural
Statistics Service.

NAMPB = the AMPB for the new average 5-year price of beef.
OAMPB = the AMPB for the old average 5-year price of beef.
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Considerations:

3

The initial OAMPB adjustment used the 5-year period 1992-
1996; the NAMPB used the 5-year period 1993-1997. These
new (NAMPB) and old (OMPB) average prices and the annual
grazing fee have each been/moved forward one year in each
following year to compute the new annual fee.

The major issue that causes the fee charged for state land to be
less than that for private land is access. State-owned land cannot
be gate-locked as can be private land. This ability to lock gates on
private land and to prevent public use and interference with
livestock has a substantial fee value, according to Arizona officials.

In addition to the annual rental on grazing lands, grazing
subleases are subject to a surcharge that is equal to 25% of
the annual rental multiplied by the number of AUMs to be
grazed on the subleased land.

Fees: Application: $100.00
Sublease: $ 50.00
Amendment: $ 50.00
Improvement $ 50.00

Contact: Stephen Williams
Arizona State Land Department
(602) 542-4625

| COLORADO

2005 Rental/AUM:

Formula Used:

Variable. Depends on region and district/counties within
region.

District 1 Southwest $6.86
Northwest  $7.31
District 2 Northeast $9.18
East Central $8.58
District 3 Northeast  $9.18
East Central $8.58
District 4 Southwest $6.86
Southeast . $8.29
District 5 East Central $8.58
Southeast  $8.29
District 6 Southwest $6.86
East Central $8.58
Northeast $9.18

The Board of Commissioners (Board) uses a basic formula to
determine the grazing fee. However, the Board does adjust

the state share percentage used in the formula to account for
changes in the USDA’s National Agricultural Statistics Service
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Beef Parity Index. Additionally, the Board has also adjusted
the rates resulting from the use of this formula to provide
drought relief to ranchers.

Formula: In 1999, the Board of Land Commissioners
(Board) adopted a formula for determining grazing fees on
state-owned land that is based on the results of a survey
conducted every 3 years of private grazing lease rates
conducted by the Colorado Statistical Office of the USDA's
National Agricultural Statistics Service (CASS). Because
private grazing rates vary across the state, the state is divided
into 5 major regions, each of which was determined in the
2004 CASS survey to have the following average rate:

Northeast $14.42/AUM
East Central $14.27/AUM
Southeast $11.88/AUM
Southwest $12.58/AUM
Northwest $12.33/AUM

Statewide Average $13.49/AUM

The Board also decided in1999 that the state share of grazing
lease rates would be established at 65% of private grazing
lease rates. The 35% component of the privately charged fee
is for services not provided by the Board such as providing
water or fencing on state-owned land.

In 2001, the Board reconsidered the 65% state share based
on recommendations developed by a working group of the
Colorado Cattlemen’s Association. This group recommended
to the Board that it should retain the formula adopted in 1999,
but increase the private landowner cost component for
services provided by 3% (based on a change in the USDA’ s
National Agricultural Statistics Service Beef Parity Index). The
Board adopted this recommendation and reduced the state
share to 62% (65% - 3%).

At the same time, the Board adopted a policy that it would
from that point on adjust the annual grazing lease rate based
on changes in the USDA’s National Agricultural Statistics
Service Beef Parity Price (which is essentially a ratio of beef
prices to the prices of goods and services that cattle producers
buy as a part of their business).

Annual rent = Region CASS Rate (RCR) x 0.62 State Share
(SS)
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Market Adjustments:

Considerations;

The Board will annually adjust the state share if the average of
the USDA’ s National Agricultural Statistics Service Beef Parity
Index for the past 10 years decreases by more than 3%, the
Board will adjust the rental downward by 3%. Conversely, if
the average of the USDA’ s National Agricultural Statistics
Service Beef Parity Index for the past 10 years increases by
more than 3%, the Board will adjust the rental upward by 3%.
If the change in the USDA’ s National Agricultural Statistics
Service Beef Parity Index is between —3% and +3%, this
market adjustment factor is not applied.

Additionally, in the event of drought, the Land Board may
decide to discount the annual rent resulting from use of the
above formula. During the 2002-2003 drought, the Board
discounted grazing rates by 10% to 50%. The specific
amount of the reduction was contingent on the level of drought
severity in each county.

During the 2002-2003 grazing season, the Board reduced all
grazing lease rates by 50% in order to assist

Fees: Application: $100.00
Sublease: $50.00
Amendment: $50.00
Improvement $50.00
Contact: Larry Routten
Colorado State Board of Land Commissioners
(303) 866-3771
IDAHO

2004 Rental/AUM:

Past Rental/AUM:

Formula Used:

Factors:

$5.15

2003 $5.33
2002 $4.96
2001 $4.95
2000 $4.75

Annual rent = IDFVl.; = -6.92 + (0.13 x FVI) + (0.60
X BCPI,) — (0.33 x PPl + (0.74 x IDFVI,)

In this formula:

IDFVI (i+2) is the predicted value of the USDA’s Idaho Forage
Value Index for the year the grazing fee is to be set, that is,
two years hence.
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Considerations:

FVI; is the most recent published USDA'’s Forage Value Index
for the11 western states.

BCPI, is the most recent published USDA'’s Beef Cattle Price
Index for the 11 western states;

PPl is the most recent published USDA's Prices Paid Index
for the 11 western states.

IDFVI, is the most recent published value for the USDA’s
Forage Value Index for |daho.

A “base value” is used to multiply against the value
generated from the formula to arrive at a predicted grazing
lease rate. The base value of 1.70 was established by the
Land Board in the fall of 1993.

The AUM fee formula as approved by the Board states that if
the previous 12 month (October 1 - September 30) average
lamb price is 70% or less than the price for calves under 500
Ibs. during the same period, the sheep AUM rate will be
reduced 25%.

Contact: Tracy Behrens
Idaho Department of Lands
(208) 334-0200
MONTANA

2005 Rental/AUM:

Past Rental/AUM:

Formula used:

2005 - $5.91 and $6.64 per AUM
2004 - $4.88 and $5.48 per AUM.

Two formulas are presently in effect, the only difference
between the two is the multiplier. The basic formula is:

Annual rent = WAPP x multiplier

WAPP = the weighted average price per pound of beef cattle
on the farm in Montana as determined by the USDA’s National
Agricultural Statistics Service for the previous year.

The multipliers are 6.71 and 7.54 times the weighted average
price per pound for beef cattle statewide for the period of
September through August.
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Factors:

Contact:

7

For grazing leases issued or renewed between July 1, 1993
and June 30, 2001, until the first date of renewal after July 1,
1993, the minimum rental rate/AUM is the weighted average
price per pound of beef cattle on the farm in Montana as
determined by the determined by the USDA’s National
Agricultural Statistics Service for the previous year multiplied
by 6.71.

For all grazing leases issued or renewed after June 30, 2001,
and all grazing licenses, the minimum rental rate/AUM is the
weighted average price per pound of beef cattle on the farm in
Montana, as determined by the USDA’s National Agricultural
Statistics Service for the previous year multiplied 7.54.

The formulas are the product of a study that was
commissioned in the early 1990's. This study, entitled “An
Economic Analysis of the Values of the Surface Uses of State
Lands” (more commonly called the “Duffield Study”) analyzed,
among other uses, the rates for grazing. The study also
recommended changes to the grazing fee formula.

The multiplier is based on an expectation of 50 pounds of
weight gain per AUM. The old multiplier of “six” is based on an
expectation of 50 pounds of weight gain/ AUM, a “fair”
landlords share of the land’s share of production of 30% and
an estimate of 40% of production being due to the land
resource (30% x 40% x 50 = 6 pounds).

Dave Mousel

Trust Lands Management Division
Montana Department of Natural Resources
(406) 444-2991

| NEW MEXICO

2004-2005 Rental/AUM: $4.22

Past Rental/AUM:

Formula used:

2003-2004 $4.22
2002-2003 $4.22
2001-2002 $3.64
2000-2001 $3.79

The New Mexico fee determination formula is similar to the
federal Public Rangeland Improvement Act (PRIA) formula in
its use of a base value (which changes every year) that is
adjusted by weighted price indexes. The formula has been
codified as an administrative rule (NM 19.2.8.11).
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Factors:

Considerations:

Fees:

Contact:

8

The “grazing year” for any formula calculation is from October
1 through September 30 of any year.

Annual rent = Base Value (BV) x Carrying Capacity (CC) x
Acreage (A) x Economic Variable Index (EVI)

BV =$0.0474 is provided by administrative rule and is a
constant in the formula. It was developed in 1987.

EVI in any year (t) is the ratio of the value of a State Land
Office adjustment factor for that year (SLOAFt) to the value of
that same factor in 1987 (SLOAF87). It is essentially an index
used to make annual adjustments for changes in forage
market prices.

SLOAF is determined by the Land Commissioner every year
based on the following formula that employs the following
three factors:

SLOAFt+1 = -14.92 + (1.57 x FVIt) + (0.26 x BCPIt) — (0.67 x
PPIt)

o Western States Forage Value Index (FVI)
o Beef Cattle Price Index (BCPI) (as used in PIRA)
e Prices Paid Index (PPI)

The PPI and the BCPI are determined from the USDA’s
December Agricultural Prices Monthly and are the same
numbers used to drive the PRIA fee formula used by the BLM
and USFS. The FVl is determined from the USDA’s January
release of this document.

Subleases and assignments will only be allowed if approved
by the Land Commissioner.

Application: $50.00
Relinquishment:  $50.00
Assignment $50.00
Bob Jenks

New Mexico State Land Office
(503) 827-5713
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| UTAH

2004-2005 Rental/AUM:

Past Rental/AUM:

Formula used:

Factors:

Contact:

$2.35/AUM

Standard fee is $2.25/AUM. However, an additional
$0.10/AUM statutorily imposed amount is assessed for
control of noxious weeds and insects.

2001-2003  $2.10

1999-2000 $2.00
(Includes additional fee for noxious weed and insect control)

No specific formula. Typically, the fee is $0.60/AUM
over the federal fee established each year through
PRIA

The Board of Trustees sets the standard fee each year
based on the administration’s recommendations. These
recommendations have been based on the prices of
livestock, wool and hay; the USDA'’s National
Agricultural Statistics Service's Farm Prices Received
and Paid indices; and relationships to the previous
year's fee.

Kim Christy
Utah Trust Lands
(801) 538-5183

| WASHINGTON

2004-2005 Rental/AUM:

Past Rental/AUM:

Formula used:

Permit Range Fees

Cattle - $5.41

Sheep - $1.27

Dryland Grazing Lease Fees
Cattle and Sheep- $7.76

Permit Range Fees
2003 Cattle - $5.25
Sheep - $1.31
Dryland Grazing Lease Fees
2003 Cattle and Sheep- $7.52

Dryland Grazing Lease Rates:

Based on the survey average AUM grazing fee for
private non-irrigated land in Washington, reported by
the USDA'’s National Agricultural Statistics Service. The
average of the last five years’ prices - $2.00 (average
lessee contribution for fencing) = the dryland grazing
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Factors:

Considerations:

Contact:

10

rate. The Land Manager may make adjustments to this
AUM rate if local conditions, markets, or the lessee’s
contributions justify a change.

Permit Range Fees:

The grazing fee formula for cattle and sheep are based
on the formula in WAC 332-20-220, using livestock
prices from the prior calendar year reported by the
USDA's National Agricultural Statistics Service.

Grazing fee formula: LxS x G x P+ A = AUM Fee
(1+ LHT)

Symbol explanation:

L = Proportion of average stockman's investment
assigned to land (40%).

S = Landlord's fair share of land income (30%)

G = Average pound gain in livestock weight for
permitted grazing season, cattle and sheep to be
separately computed (cattle 50 Ibs, sheep 12.5 Ibs).

P = Average past year's selling price of livestock per
pound from the reports of the USDA’s National
Agricultural Statistics Service.

A = Permittee's share of assessments on permit
rangelands.

LHT = the leasehold tax as established by law and
administered by the state department of revenue.

Range permits are typically grazing on forested blocks,
where improvements may be cost-shared and the state
owns all improvements.

Dryland leases are upland non-irrigated grazing, where
lessee pays for all improvements if approved and is
reimbursed current value upon transfer.

Paul Penhallegon
State of Washington Department of Natural Resources
(509) 902-1604
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WYOMING

2004-2005 Rental/AUM: $4.42

Past Rental/AUM: 2004 $4.13
2003 $4.04
2002 $3.83
2001 $3.68
Formula used: Annual rent = (PLLR x PR) — 20%

PLLR = Private land lease rate on a per AUM basis,
average for the five years preceding the current year,
as estimated by the USDA’s National Agricultural
‘Statistics Service.

PR = the five year weighted average “parity ratio” for
beef cattle per cwt. as established by the National
Agricultural Statistics Service as an adjustment for
changing resource conditions, market demand and
industry viability.

20% = factor to reflect contributions made by the
lessee.

Contact: Fred Pannell

Wyoming Office of State Lands and Investments
(307) 777-6635
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Attachment A

SUMMARY OF GRAZING FEE FORMULA FACTORS USED BY
WESTERN STATES

Arizona

Colorado

ldaho

Montana

New Mexico

Oregon

Utah

Washington

Wyoming

Is a fee
formula
used?

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Does the
relyona
base rate or
value?

Yes

Yes

Yes

No

Yes

No

No

Yes

Yes
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Does the formula use USDA NASS
data? If “yes” which indices?

Yes
- Average market price received by producers
of cattle exclusive of calves in 11 western states

Yes
- Average value of private grazing fees in state
- Beef Parity

Yes
- Average value of private grazing fees for 11
western states

- Average value of private grazing fees in state
- Beef cattle price

Yes
- Weighted average price per pound of beef

Yes

- Average value of private grazing fees for 11
western states

- Beef cattle price

- Prices paid

Yes
- Average weighted calf price for preceding year

Yes
- Farm prices received and paid

Yes
- Average value of private grazing fees in state
- Past selling price of livestock per pound

Yes
- Average value of private grazing fees in state
- Beef parity



AN _ANALYSIS OF STATE-OWNED RANGELAND RESOURCES FOR MULTIPLE-USE
MANAGEMENT TN SOUTHEASTERN OREGON

by

Charles E. Poulton
Professor of Range Ecology

and

Arleigh G. Isley
Agricultural Extension Agent

INTRODUCTION

Upon joining the Union, the new State of Oregon was given an orig-
inal grant of 4,309,425 acres of land by the Federal Government for the
support of public education. Grazing lands made up a substantial part
of this grant. The Constitution, adopted by the people of the Territory
on November 9, 1857, provided that 'the Governor, Secretary of State,
and State Treasurer shall constitute a Board of Commissioners for the
sale of school and university lands and for investment of the funds
arising therefrom,...." This first Commission was titled the State Land
Board by statute of 1899. The Board functioned until about 1965 essen-
tially in a custodial role under the disposal-by-sale policy established
in the Constitution of Oregon. 1In addition to its basic constitutional
function, subsequent legislation gave the Board responsibility for the
administration of escheated aﬁd abandoned property.

Historically the State-owned rangelands of Oregon were treated
as one of its less important natural resources. Only minimal, custodial
attention was given this portion of Oregon's resource base. For many
reasons buried in history plus a most complex, interacting chain of events,
those responsible decided it was in the best interest of the Common School
Fund to operate under a set of largely unwritten guidelines that were
compatible with the charge in the Constitution.

These operational guidelines, or policies, resulted in the sale of
the majority of the grant, but 700,000 acres of rangeland remained in
State ownership. Asking the logical question, "WHAT DO WE DO WITH THE
RESIDUE?", brought the problem into focus. By 1960 new attitudes were

OSU Ausust- 1972
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beginning to shape a changing role of state government in rangeland
custody and management and to indicate that new policies and programs
were needed.

An interim committee of the 1961-63 legislature directed speéial
attention to the State-owned rangelands and the problems of their cus-
tody, sale, exchange, or management. The Committee assembled valuable
statistics and viewpoints on the problems of these lands and further
stimulated governmental and popular concern about problems relating to
the remaining State—owned rangeland. |

By 1964 the Oregon State Land Board had completed a detailed
listing of all common school lands by counties giving information on
legal description and location, origin of the land holding, and critical
leasing information. Except for detailed reports concerning escheated
lands and those previously involved in exchanges, little information
was recorded on the resource characteristics, potentials, and limitations
of the vast majority of the State's rangeland holdings. It had not been
possible to consolidate such reports as did exist into a single file
where they could be readily consulted. Even so, there was strong doubt
about the adequacy of this information for current needs. The Board's
1964 listing represented practically all of the recorded knowledge
about the rangeland holdings of the State of Oregon and was essential
to the studies reported herein.

Over the years a limited amount of consolidation was achieved
through land exchange and blocking. By the 1960's this had resulted
in the formation of 36 blocks of contiguously held rangeland iﬁ excess
of 640 acres each. The largest block included in this éroject is
14,459 acres located in Malheur County. There are four blocks ‘of
approximately 7,500 acres, and the remaining ones average 3,200 acres.
Many parcels were found to be less than 640 acres in size.

As a result of the attention directed to these lands by both fhe

Legislature and the Oregon State Land Board, it was realized in 1965

that they faced a dilemma. Both the Board and the Legislature discovered,

as they addressed themselves to new policy and program needs, that they




lacked information for rational decisions. For all practical purposes,
the Land Board merely knew the location and lease status of the majority
of rangelands they held in trust for the Common School Fund. The
information was woefully inadequate to meet the needs for new policy
development, for exchange, or improvement and management. Appreciating
these changing circumstances, the Board realized that their custodial
role must be terminated. They asked probing questions such as: How
may this be achieved? What direction should a new program take? What
kind of policies and guidelines are needed? Without information about
the specific characteristics of the land, there seemed no place to take
hold of the problem. ' '

The Board turned to the Range Management staff at Oregon State
University in January of 1965 with a request for assistance. Thé Range
staff at OSU made a problem analysis, identified alternatives, and
recommended a program in February of that year (Appendix A). These
proposals were accepted by the Board and referred to the Legislature.
As a result, $12,000 were made available in the 1965-67 biennium for
a feasibility study on the recommendation that a resource analysis
be conducted as a basis for the decisions that were obviously needed.

This study yielded positive results and enabled the refinement of
an operational resource analysis procedure. Since the feasibility study
showed that the ground examination of nearly 1,500 isolated parcels
would have required approximately four man-years and close to or in
excess of $1 per acre of professional resource analyst time and travel
expenses, the only feasible solution seemed to be reliance on aerial
photo interpretation. A procedure was developed to inventory the lands
by a combination of ground checking and photo interpretation such that
20 percent or less of the land would actually be visited. The system
was tested and proved effective in acquiring the needed information.

Based on estimates developed from the feasibility study, the 1967
Legislature appropriated $75,000 for an operational resource analysis
pfogram designed to cover in excess of 600,000 acres widely scattered

through six southeastern Oregon counties. This operational program was




initiated in the summer of 1967 and all of the field work was completed
early in the summer of 1968. The photo interpretation and statistical
report was completed in the summer of 1969 and the files and statistical
summary were delivered to the Division of State Lands on August 15, 1969.

During the survey, special problems coming before the Board were
given attention. The analysis and study of these problems led
to recommendations which were translated by fhe Legislature and/or the
Board into new policies and operational procedures.

Soon after submission of the files and statistical summary,
additional recommendations were made on broad guiding policies, organi-
zation and managerial authority, and the initial phases of a new action
program. A number of these recommendations were quickly implemented by
the Board and an action program is already beginning to unfold under
leadership of the Division of State Lands.

This report concludes the commitment of Oregon State University to
the Board for presentation of the results of the resource analysis
although consultation on technical range management and on use of the
survey data may continue at the discretion of the Division of State
Lands and as the need for such professional consultation becomes appar-

apparent.




Common School Fund
Distribution and Issues

Ann Hanus
Director, Department of State Lands
July 28, 2004

Common School Fund

The act of Congress admitting Oregon to the Union in 1859 granted sections 16
and 36 in every township "for the use of schools." The provision of land for
educational purposes was a practical solution for the developing nation that
was "land rich, but cash poor.”

In Oregon, Congress granted roughly six percent of the new state's land
(nearly 3.4 million acres) for the support of schools. Due to various
circumstances, only 773,000 acres remain in state ownership today.

These lands and their mineral and timber resources, as well as other resources
under the State Land Board's jurisdiction (including the submerged and '
submersible lands underlying the state's tidal and navigable waterways) are
managed "with the object of obtaining the greatest benefit for the people of
this state, consistent with the conservation of this resource under sound
techniques of land management.”

« Rangelands (630,000 acres) are leased to ranchers for grazing sheep and
cattle.

- Forestlands (133,000 acres) are managed for timber production.

« Waterways (800,000 acres) are leased for uses such as sand and gravel
extraction, houseboats, marinas and log rafts. The rents and royalties
received from these activities are deposited in the Common School Fund,
a trust fund for the benefit of Oregon's K-12 public schools.

« Mineral rights (3.25 million acres) are managed for mineral potential and
extraction.

Other significant sources of money contributing to the Common School Fund
include:

« Escheats -- property reverting to the state on an individual's death
because no heir or will exists or can be found;

« Unclaimed property -- while the agency searches for the rightful owner;

« Gifts to the state not designated for some other purpose.
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The State Treasurer and the Oregon Investment Council invest the Common
School Fund. In recent years, fund values have ranged from $600-$800
million, depending on market conditions. As of June 30, 2004, the Common
School Fund was valued at $827.3 million, up 16.8 percent over the past 12
months.

Distribution for the 2003-2005 Biennium

Due to a significant turnaround in the market, the value of the Common School
Fund (CSF) increased significantly during 2003, from $665.2 million on
December 31, 2002 to $804.9 million on December 31, 2003, an increase of
over 21 percent. This increase triggered a maximum distribution of 5 percent
of the year-end value of the CSF under the Land Board’s current distribution
formula subject to available earnings. Therefore, during the 2003-05 biennium
the total distribution to schools will be $53.5 million, considerably higher than
the $27.1 million anticipated during the 2003 Legislative Session. Thus, the
biennial distributions for 03-05 will be:

December 2003 $6.7 million (based on 2% of $665.2 million)

e June 2004 $6.7 million (based on 2% of $665.2 million)
o« December 2004 $20.1 million (based on 5% of $804.9 million)
e June 2005 $20.1 million (based on 5% of $804.9 million)

Recent Distribution History

During the past five fiscal years, the annual distributions have ranged from
$10,500,000 to $40,803,250:

1998 $10,500,000
1999 $11,025,000
2000 $35,214,816
2001 $40,803,250
2002 $15,660,760
2003 $32,291,860%
2004 $13,303,560

*Includes a special distribution of $17.7 million comprised of the entire statutory
portion of the corpus of the CSF accumulated over 50 years.

These distributions have fluctuated widely especially when there were major
shifts in the stock market. The fiscal year 2005 distribution will be the second
highest distribution for the CSF since equity investments began in 1989.



Land Board Distribution Policy

The Department of State Lands (DSL) determines the amount of the annual
distribution using a formula established by Land Board policy adopted on
October 12, 1999. The actual distribution is dependent upon the amount of
earnings available to meet the formula established by the policy. Currently,
the distribution formula provides for:

A minimum distribution of two pefcent of the Fair Market Value (FMV) of
the CSF regardless of the change in the FMV.

If the CSF grows at five percent or less, make minimum distribution and
retain remainder for inflation protection.

If the CSF grows between five percent and 11 percent, split the
incremental difference between increased distributions and retention for
the CSF growth, with @ maximum distribution of five percent of FMV
[e.g., if the CSF grows by eight percent, distributions would equal 3.5
percent of FMV, with the remaining 4.5 percent retained for inflation
protection (three percent) and the CSF growth (1.5 percent)].

If the CSF grows more than 11 percent, make maximum distribution (5
percent of FMV) and retain incremental remainder for the CSF growth
and to cover down year minimum distributions.



CSF Fund Growth vs. CSF Distributions

Calendar | Distributions Inflation Growth
Year as Retention Retention as a
Change a Percent of | as a Percent Percent of
in Fund Fund of Fund Value
Value Value Fund Value
< 0% 2% 0% 0%
1% 2% 0% 0%
2% 2% 0% 0%
3% 2% 1% 0%
4%, 2% 2% 0%
5% 2% 3% 0%
6% 2.5% 3% 0.5%
7% 3% 3% 1%
8% 3.5% 3% 1.5%
9% 4% 3% 2%
10% 4.5% 3% 2.5%
11% 5% 3% 3%
>11% 5% 3% >3%

Recent Issues Related to the Common School Fund:

DSL has commenced a revision of the Land Board’s Asset Management
Plan adopted in 1995. The Asset Management Plan sets forth the
strategy for managing the Common School Fund’s real estate portfolio.
DSL anticipates finalizing this plan in 2005.

The Department of Forestry is revising the Elliott State Forest
Management Plan. The Plan will determine the amount of harvesting on
the Elliott State Forest, the largest tract of forestland benefiting the
Common School Fund. The plan should be completed by early 2005.
The Land Board will also consider whether to approve a habitat
conservation plan to address federal threatened and endangered species
on the Elliott State Forest.

DSL and the Department of Forestry will have a study conducted to
determine the costs and benefits of selling or retaining the Elliott State
Forest in accordance with a legislative budget note. The Land Board has
issued a statement, however, that it does not intend to sell the Elliott
State Forest. The information from the study will be useful for the
development of the Asset Management Plan and the consideration of
alternatives for the Elliott State Forest Management Plan.



» A recent Secretary of State audit called for selling all or part of the
Common School Fund rangelands and analyzing whether the state is
receiving fair market value for its rangeland leases. In response, DSL
will convene a Grazing Fee Advisory Committee to review the audit
findings related to the current lease formula and make recommendations
to the Land Board. Regarding selling rangelands, DSL will concentrate
on selling isolated and unleased tracts that make good business sense to
reposition the Common School Fund rather than selling all rangelands.

e DSL recently notified BLM that the state will request approximately 3,200
acres of “in-lieu” lands still owed to the state. DSL will focus on lands
that have high potential value to the Common School Fund.

e The distribution is subject to the amount of earnings generated; thus
conditions could develop when earnings are sufficient to meet the
distribution formula.

» When the economy is in a down cycle, and the Fair Market Value of the
Common School Fund is falling, a minimum distribution of the Common
School Fund is made, often at a time when schools most need to receive
a higher distribution.

e There is no mechanism with the current policy to set aside money in
good years to supplement or augment the distribution in down years.
This is due to the fact that once earnings are deposited into the fund and
reinvested; they become a part of the corpus of the fund and are no
longer available for distribution.

o With the legislative action in 2002 that distributed the 50-year
accumulation of the statutory moneys in the CSF, there is no longer a
“cushion” of available moneys (i.e., moneys not subject to the
Constitutional requirement to distribute only the earnings and retain the
corpus) to achieve a minimum distribution in down years, or as may be
the case this year, to augment current earnings from the CSF in order to
make a maximum distribution.

« If a repositioning of the investment portfolio is desired to maximize
returns over the long term, any losses incurred must be deducted from
the distributions by law.
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This opinion responds to questions raised by the State Land
Board (board), relating to certain lands granted by the United
States to the state upon admission into the Union "for the use
of schools" (hereinafter "Admission Act lands"Y) . In general,
these questions deal with the lawful uses of these lénds and the
effect of federal or state regulations on such uses.? Below,
we state the questions and our brief answers, then discuss the
reasons for those answers.

FIRST QUESTION PRESENTED

Does the Oregon Admission Act limit the board in
applying the standard in Article VITI, section 5(2), of the
Oregon Constitution, for management of Admission Act lands?

ANSWER GIVEN

The Oregon Admission Act does impose an obligation
upon the board to manage Admission Act lands "for the use
of schools." This objective is consistent with the duty
imposed by Article VIII of the Oregon Constitution for
management of those lands. The management standard in
Article VIII, section 5(2), to obtain the "greatest
benefit" for the people, presumes an objective that is
found elsewhere in Article VIII. In that sense,
therefore, the Admission Act does not limit the board
in applying the management standard in Article VIII,
section 5(2).



SECOND QUESTION PRRSENTED

Does the Oregon Admission Act or the Oregon
Constitution require the board to maximize revenue,
consistent with the prudent investor rule,¥ from management
of Admission Act lands?

ANSWER GIVEN

Yes, to the extent the Admission Act lands are retained
and not directly used for schools, e.g., for siting school
facilities. However, the board is not required to maximize
present income from the Admission Act lands without regard
to other considerations. Rather, the board's duty is to
manage the lands for the long-term benefit of the schools.
Thus, the board may sacrifice present income to preserve the
property, if it determines this will enhance income for the
future. Noneconomic factors may be considered only if they
do not adversely affect the potential financial contribution
to the Common School Fund over the long-term.

THIRD QUESTION PRESENTED

Does the Oregon Admission Act or the Oregon
Constitution exempt the board from complying with the
federal or state Endangered Species Acts (ESAs) on Admission
Act lands?

ANSWER GIVEN

No. Neither the Oregon Admission Act nor the Oregon
Constitution exempts the board from complying with the
federal or state Endangered Species Acts. By virtue of
the Supremacy Clause of the United States Constitution,
the federal ESA lawfully may limit the state’'s use of
the Admission Act lands, subject to the possibility of a
compensable "taking."

The state ESA may not unduly restrict the
constitutional powers of the board. The Act does not, on
its face, appear to do so. Thus, a conflict would arise
only if the Act is applied in a manner which unduly
restricts the board’s constitutional powers. This would
be a fact-specific determination.

FOURTH QUESTION PRESENTED
Is the Common School Fund entitled to compensation from
the federal government for asset or revenue reductions
caused by compliance with the federal ESA?
ANSWER GIVEN
Probably not. While it is conceivable that the fund

might be entitled to compensation for an unconstitutional
taking of property without compensation, evaluation of such
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a claim is fact intensive and must be conducted on a case
by case basis. Even assuming the benefit of an adequate
factual record, in our opinion it is unlikely that a takings
claim could succeed. Courts are disinclined to award
compensation for regulatory takings unless the regulation
deprives the property owner of all or virtually all use of
the land. Moreover, recent court decisions indicate that.
damage to property as a result of endangered species
regulation will not be considered a basis for compensation.

FIFTH QUESTION PRRSENTED

Is the Common School Fund entitled to compensation from
the state General Fund for asset or revenue reductions
caused by compliance with the state ESA?

ANSWER GIVEN

No. As stated in our answer to your third question,
the board is not required to comply with the state ESA if
compliance would unduly burden or restrict the board’s
exercise of its constitutional powers to dispose of and
manage Admission Act lands. Accordingly, there is no
issue concerning taking of trust property without just
compensation, since the state ESA could not lawfully prevent
the board from maximizing revenue from Admission Act lands
over the long term.

DISCUSSION

I. Use and Management of Admission Act Lands

A. Oregon Admission Act

To address whether the grant of Admission Act lands to
Oregon imposes legal restrictions on the use of those lands, it
is appropriate to consider the nature and history of this and
similar grants.¥ The history of land grants to newly admitted
states 1s nearly as old as that of the United States itself. The
original thirteen states had sovereign authority over all of the
lands within their borders. This land provided a tax base for
the support of education and other governmental functions. See

Andrus v. Utah, 446 US 500, 522, 100 S Ct 1803, 64 L Ed2d 458

(1980). In contrast, the federal government owned vast areas of



the territories that later became states. This land was immune
from taxation, and the federal government was disinclined to
waive its immunity. As a result, states created from theée
public lands would not have been on an "equal footing" with those
of the original thirteen. Congress, therefore, made land grants
to the newly admitted states in order to equalize their tax base

status with that of the original thirteen.¥ See generally Utah

v. Kleppe, 586 F2d 756, 758 (10th Cir 1978), rev’d, 446 US 500
(1980} .

To ensure that land would be available for the séhool land
grants to the new states, Congress established a practice of
reserving certain sections in every tdwnéhip within the
territories for the support of the schools. Thus, the first
enactment for the sale of the public lands in the "western
territory,".the Land Ordinance of 1785, provided for Setting
apart section sixteen of every township for the maintenance of
the public schools. 1 Laws of the United States 565 (1815).

Andrus v. Utah, supra, at 523 n 2. See generally United States

v. Morrison, 240 US 192, 36 S Ct 326, 60 L Ed 599 (1916). And,

when Ohio was admitted into the Union by the Act of Apfil 30,
1802, it was granted section sixteen in eévery township "for the
use of schools."¥ 2 Stat 175, ch 40, § 7 (1802) .

This was the basic pattern followed for subsequent states,
although the specific terms of the school land reservations and
grants have differed over time. 1In virtually every case, the
school land grants are found in the states’ .admission or enabling

acts. The grants have varied in terms of the number of sections
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granted per township, in the wording of the purpose of the grant
(e.g., "for the use of schools," "for the support of common
schools") and in the extent of explicit restrictions placed upon

the state. See Papasan v. Allain, 478 US 265, 270, 106 S Ct

2932, 92 L Ed2d 209 (1986); Andrus v. Utah, supra, 446 US at

506-07; United States v. Morrison, supra, 240 US at 198.

In Oregon’s case, Congress first passed the Act of August
14, 1848, 9 Stat 323, ch 177 (1848), reserving certain lands o
the Oregon Territory for the schools. It provided:

That when the lands in the said Territory shall be
surveyed under the direction of the government of the
United States, preparatory to bringing the same into
market, sections numbered sixteen and thirty-six in
each township in said Territory shall be, and the same
is hereby, reserved for the purpose of being applied to
schools in said Territory, and in the States and
Territories hereafter to be erected out of the same.

Id. at § 20 (emphasis added). Five years later, Congress passed
the Act of January 7, 1853, 10 Stat 150, ch 6, §§ 1, 2 (1853),
authorizing the territory to select "lieu" lands when the
original granted secticns sixteen or thirty-six were "taken" or
"occupied" before title could vest in the territory.” Section 2
of this Act provided:

And be it further enacted, That when selections are

made * * * said lands so selected, and their proceeds,

shall be forever inviolably set apart for the benefit
of common schools.

Id. (emphasis added).

Finally, in 1859, Congress passed the Admission Act, which
proposed a grant of sections sixteen and thirty-six "for the use
of schools." Section 4 of the Act, which includes the grant of

land for the use of schools, is in the form of six propositions
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offered to the people of Oregon for their acceptance or
rejection. It provides in part:

That the following propositions be, and the same are
hereby, offered to the said people of Oregon for their
free acceptance or rejection, which, if accepted, shall
be obligatory on the United States and upon the said
State of Oregon, to wit: First, That sections numbered
sixteen and thirty-six in every township of public
lands in said State, * * * ghall be granted to said
State for the use of schools. * * * Provided that the
foregoing propositions, hereinbefore offered, are on
the condition that the people of Oregon shall provide
by an ordinance, irrevocable without the consent of the
United States, that said State shall never [inter alia,
tax federal lands].

11 Stat 383, § 4 (1859) (emphasis added).

The Oregon legislature accepted the propositions offered by
Congress by an Act dated June 3, 1859. 1 Oregon Code Annotated
§ 1, at 37 (1930). This acceptance sets out verbatim section 4
of the Admission Act, and then provides:

Propositions of congress accepted. The six
propositions offered to the people of Oregon in the
above-recited portion of the act of congress aforesaid,
be, and gzach and all of them are hereby, accepted: and
for the purpose of complying with each and all of said
propositions hereinbefore recited, the following
ordinance is declared to be irrevocable without the
consent of the United States, to wit:

Be it ordained by the legislative assembly of the

State of Oregon, That the said state shall never [do

those things listed in the latter part of section 4 of

the Admission Act].¥
Id. (emphasis added). Thus, the legislature accepted the grant
of sections sixteen and thirty-six for the use of schools and
bound the state to section 4 of the Admissions Act.

This offer and acceptance was a "solemn agreement" or

"compact, " which may be analogized to a contract between private

parties. See Andrus v. Utah, supra, 446 US at 507; United States
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v. Morrison, supra, 240 US at 201-02; Cooper v. Roberts, 59 US

(18 How) 173, 177-79 (1856). The question is: Did this
agreement impose any binding obligations on the state with regard
to the lands that Congress granted "for the use of schools"?

We conclude that Congress intended to impose restrictions on
Oregon’s use of its Admission Acﬁ lands. Oregon’s acceptanée of
the proposition of its Admission Act, granting land to the state
"for the use of schools," imposed a binding obligation on the
state. Our conclusion is based on the history of Oregon’s
Admission Act land grant and the construction of similar land
grants to other states.

Concerning the history of Oregon’s land grant, we find
compelling the language of the Act of 1853, which provided that
lands selected "in lieu" of already occupied grant lands "shall
be forever‘inviolably set apart for the benefit of common
schools." 10 Stat 150, ch 6, § 2 (1853). 1If Congress had
intended that there be no restrictiéns on the use of these lands,
we think it would not have used such language. Further, it
seems probable that Congress, having so clearly expressed its
intentions regarding the use of the lieu lands, also intended
the same restrictions to apply to the original granted lands.
Similarly, it is likely that Congress, héving imposed this
"inviolabl [e]" restriction on the Oregon Territory in 1853, would
have intended to continue the same restrictions upon Oregon’s
admission into statehood a few years later.

We also find compelling the consistency with which Congress

imposed this obligation on other public land states. While the



language of admission acts and acts accepting admission varied
somewhat from state to state, they consistently declared that
the land grants be used for schools. Indeed, in the earliest
grants, Congress explicitly referred to the creation of trust
obligations. In amending the 1802 Act granting school lands to
the state of Ohio, for example, Congress provided:

That the foliowing several tracts of land in the state

of Ohio, be, and the same are hereby appropriated for

the use of schools in that state, and shall, together

with all the tracts of land heretofore appropriated for

that purpose, be vested in the legislature of that

state, in trust for the use aforesaid, and for no other
use, intent Or purpose * * *

2 Stat 225, ch 21, § 1 (1802) (emphasis added). We think it
unlikely that Congress would have imposed a trust in Ohioc and
other early public land states and then have imposed no binding
obligations at all on other states.

The precise nature of the obligations imposed by Oregon’s
Admission Act compact is not entirely clear. The Supreme
Court’s characterization of the school land grants has not been

consistent, as the court notes in Papasan v. Allain, supra, 478

US at 290 n 18. Yet, there is a substantial body of caselaw.
concluding -- in fact, virtually taking for granted -- that the
admission acts created trust obligations on the public land

states. See, e.g., Department of State Lands V. Pettibone, 702

P2d 948 (1985); Countyv of Skamania v. State, 685 P2d 576 (1984);

Oklahoma Ed. Ass’n, Inc. v. Nigh, 642 P2d 230 (1982). There is

also authority to the contrary. See, e.g., Madison County Bd. of

Educ. v. Illinois Cent. R.R., 939 F2d 292 (5th Cir 1991); see

also Bradley v. Case, 4 Il1 585 (1842) .




Oregon caselaw sheds little light on the matter. 1In

Schneider v. Hutchinson, 35 Or 253, 258, 57 P 324 (18%99), the
Oregon Supreme Court spoke of the Admission Act grant as "an
absolute grant, vesting title in the state for a special
purpose." The court gave no clues as to the meaning of "absolute
grant * * * for a special purpose;“ That language, however; is
not entirely consistent with the notion that the Admission Act

created a trust.¥ But then in Grand Prize Hydraulic Mines v.

Boswell, 83 Or 1, 6, 162 P 1063 (1917), the court stated that
"the school lands granted to the State of Oregon are a trust for
the benefit for public education. "

In our view, it is unnecessary at this juncture to
characterize the Admission Act obligations in terms of a trust, a
public dedication or some other theory. The important point is
that the obligations are binding. They cannot be disregarded.
Oregon must use the Admission Act lands for schools and not for
any purpose that is inconsistent with such use.

Having concluded that the Admission Act imposes binding
obligations upon the state, we ﬁext consider how these
obligations compare to the board’s management responsibilities
under Article VIII of the Oregon Constitution. If Article VIII
imposes obligations that are at least as restrictive as those
imposed by the Admission Act, the Admission Act would have no
independent effect on the board's-management authority. We turn

next to that question.



B. Article VIII of the Oregon Constitution

We begin with the history of Article VIII of the Oregon
Constitution. As approved by vote of the people of the territory
on November 9, 1857, Article VIII referred to the Admission Act
lands only in the context of a general provision for education.
':Section 2 related to the school lands and Common School Fuhd:

The proceeds of all the lands which have been or
hereafter may be granted to this state, for educational
purposes (excepting the lands heretofore granted to and
(aid] in the establishment of a university), [along
with other moneys and properties described] shall be
set apart as a seperate (sic), and irreducible fund, to
be called the common school fund, the interest of
which, together with all other revenues derived from
the school land mentioned in this section, shall be
exclusively applied to the support and maintenance of
common schools in each school district, and the
purchase of suitable libraries and apparatus therefor.

Genesral Laws of Oregon, Constitution of Oregon at 91 (Deady &
Lans 1874) (emphasis added). Section 5 described the composition
anc duties of the board relating to school lands as follows:

The governor, secretary of state, and state
treasurer, shall constitute a board of commissioners
for the sale of school and university lands, and for
the investment of the funds arising therefrom, and
their powers and duties shall be such as may be
prescribed by law. '

1. (emphasis added). This article clearly dedicated the
proceeds from the sale of Admission Act lands to the support of
thsz schools, impressing the resulting Common School Fund with a

trust "of the highest nature." Eagle Point Irr. Dist. v. Cowden,

137 Or 121, 124, 1 P24 606 (1931). It also contemplated that the
board would sell those lands and deposit the proceeds in the

Common School Fund.
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It may be inferred that the Admission Act lands themselves
are legally dedicated to the same purpose, for if they were not,
and the board elected not to raise revenue from the sale or use
of the Admission Act lands, the purpose of dedicating those
proceeds would fail. 1In any case, the Oregon Supreme Court on
at least one occasion has held that Article VIII subjects the
school lands to a trust.

On the other hand, the school lands granted to the

State of Oregon are a trust for the benefit of public

education. It is the duty of the state to dispose of

them for as near their full wvalue as may be, and to

create thereby a continuing fund for the maintenance

of public schools.

Grand Prize Hydraulic Mines v. Boswell, supra, 83 Or at 6-7.

Thus, we conclude that the obligations imposed upon the use
of the Admission Act lands by the original provisions of
Article VIII of the Oregon Constitution are consistent with
those imposed by the Admission Act.
In 1968, the people of Oregon adopted certain amendments
to Article VIII, sections 2 and 5. The amendments to section 2,
among other things, authorized the board‘to expend moneys in the
Common School Fund to carry out its duties to manage the lands
under its jurisdiction. Official Voters’ Pamphlet, Primary
Election, May 28, 1968, at 7. The amendments to section 5
expanded the board’s duties for the lands described in section 2
and added a new statement of the board’s management obligations:
(1) The Governor, Secretary of State and State
Treasurer shall constitute a State Land Board for the

disposition and management of lands described in
section 2 of this Article, and other lands owned bv




this state that are placed under their jurisdiction by
law. Their powers and duties shall be prescribed by
law.

{2) The board shall manage lands under its
jurisdiction with the object of obtaining the
greatestbenefit for the people of this state.
consistent with the conservation of this resource under
sound techniques of land management .

Id. at 6-7 (emphasis indicates text added by 1968 amendmenté).
For purposes of this opinion, we must considef whether the
new management standard was intended to alter the trust impressed
upon the Admission Act lands by Article VIII, and to authorize
the use of such lands for purposes other than for the schools.!V
To ascertain that intent, we look first to the language of

the constitutional amendment. See Northwest Natural Gas Co. v.

Frank, 293 Or 374, 648 p2d 1284 (1982); Monaghan v. School

District No. 1, 211 Or 360, 315 P2d 797 {(1957). We do not find

in that language any intent to alter the purpose for which the

Admission Act lands may be used, i.e., for the use of schools.

The management standard in Article VIII, section 5(2), of
the Oregon Constitution simply directs the board to manage the
lands

with the object of obtaining the greatest benefit

for the people of this state, consistent with the

conservation of this resource under sound techniques

of land management.

The words "with the object of obtaining" do refer to purpose and
intent. Yet the stated purpose, "obtaining the greatest benefit
for the people of this state," is consistent with the dedication

of the Admission Act lands for the use of schools, and that use

exclusively. The "greatest benefit" would mean only "greatest

12



benefit not otherwise inconsistent with the trust purpose of ‘use
for schools.’" Such a reading also would avoid any conflict
between the management standard in Article VIII and the
dedication "for the use of schools" in the Admission Act. Angd,
conservation of the Admission Act lands is fully consistent with
the duty of a trustee to conserve the corpus of the trust,:in
this case the lands. Without more, we are unwilling to read
into such vague and ambiguous language an intent to alter or
supplement the ofiginal trust purpose, which was to use the lands
for common school purposes. Thus, we conclude that the language
of.the management standard in Article VIII, section 5(2), of the
Oregon Constitution does not, on its face, indicate any intent to
change the purpose for which the Admission Act lands are held in
trust.

Becausé analysis of the text of the 1968 amendment does not
dispositively reveal the voters’ intent, it is appropriate to

consider historical evidence. See Lipscomb v. State Bd. of

Higher Ed., 305 Or 472, 484-85, 753 P2d 939 (1988). One source

of intent 1is the official explanation for the proposed amendments

in the Voters'’ Pamphlet. See Northwest Natural Gas Co. v. Frank,

supra, 293 Or at 383. This explanation stated in part:

[The proposed amendments] will authorize the State Land
Board, with Legislative approval, to expend money from
the Common School Fund for improvement of lands under
its jurisdiction, and to manage its lands to obtain

the greatest benefit for the people of this state
consistent with the conservation of the resource.

* * * In managing these lands, the Board is now
restricted to a single objective -- to maximize its
cash income. * * * The Board normally cannot set aside
land for public recreation, parks or scenic purposes.

13



The proposed amendment will remove this strict
cash income objective, permitting land uses varving
with the location, type of land and needs of the
citizens of the state.

Official Voters’ Pamphlet, supra, at 4 (emphasis added) .

The explanation could be read to suggest that the voters
intended to alter the permissible purposes of the Admission Act
lands, by permitting the use of tﬁose lands for recreation or
scenic purposes. Clearly, the pamphlet reflects an intent to
alter the "strict cash income objective." However, this language
does not refer directly or even by implication to the concept
that the lands be managed "for the use of schools." The
reference to other permissible uses, €.9., public recreation,
can easily be explained as an express authorization for such
uses where no good economic use of the lands for schools could
presently be found, as we have concluded previously. See 38 Op
Atty Gen 850, 856 (1977). It also would reflect a recognition
that the board would in the future have management responsibility
for lands placed under its control by statute, pursuant to new
language in Article VIII, section 5(1), in addition to the
"school lands" referenced in Article VIII, section 2(1). Thése
"statutory lands" would not necessarily be dedicated to school
purposes. At most, we find the language of the Voters’ Pamphlet
explanatory statement ambiguous. Thus, we do not infer from it
an intent to alter the fundamental purpose of the Admission Act
lands.

Because there is ambiguity in the Voters’ Pamphlet itself,

it is appropriate to look at historical evidence of its intent.
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It was the duty of the citizens committee that drafted the
explanatory statement to provide an "impartial * * * statement
explaining the measure and its effect." See ORS 251.215(1). To
do this, it is probable that the committee considered the whole
of House Joint Resolution (HJR) 7, which included recitals
stating the legislature’s assumptions and purpose in referring
the measure. Thus, these recitals aid in construing the intent
of the explanatory statement. Moreover, the recitals are
entitled to some weight in determining the intent of the voters
themselves, because it is likely that at least some voters were
aware of the discussion which led to the referral legislation.
These recitals state:
Whereas the framers of the Oregon Constitution
more than a century ago contemplated the ultimate sale
of nearly all lands owned by this state, and the
retention of the sale proceeds in the Common School
Fund; and
Whereas vast areas of such lands have not been
sold, and conditions prevailing in this century may
require the State of Oregon to retain some or all of
these lands for an indefinite period; and
Whereas it is essential that the State of Oregon,
through the State Land Board, manage such retained
lands with the object of obtaining the highest returns
for the people of this state, consistent with the

conservation of this resource under sound technigues
of land management developed form time to time:; and

Whereas it is essential that the State of Oregon
use and invest the assets of the Common School Fund
with the object of conferring maximum aid to education
in this state, consistent with prudent investment
practices prevailing from time to time: and

Whereas it is essential that these management and
investment activities be financed adequately * * *

HJR 7, Or Laws 1967 (emphasis added).
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Recognizing the impracticality of the existing
constitutional focus on the sale of the land, the resolution
notes that it is essential for the board to manage the retained
lanas "with the object of obtaining the highest returns for the
people" of the state. Id. Here, again, there is no suggestion
that the purpose for which the Admission Act lands are dedicated
or held in trust would be changed. Indeed, the objeét of
obtaining the highest returns for the people of the state from
those lands is consistent with the purpose of using the lands
for schools by producing income for the Common School Fund.

See Johnson v. Dept. of Revenue, 292 Or 373, 382, 639 pP2d 128

(1582) ("The goal imposed by section 5(2) * * «* requires the State
Land Board * * * to use lands dedicated to the common school fund>
in such a way as to derive the greatest net profit for the people
of this staﬁe.")

Consistent with this purpose, the legislature proposed
the constitutional amendment to authorize the board to use
moneys in the Common School Fund to finance improvements and to
rehabilitate the land.™ Our review of the legislative history
of HJR 7 discloses no reference to an intention to chanée the
purpose for which the Admission Act lands are to be used.

In sum, we think it highly unlikely that the pecople of
Oregon would so significantly alter a trust that had been in
place since statehood and recogniéed by the Oregon Supreme Court,
without more discussion and clearer language. For these reasons,
we conclude that, although the 1968 amendment altered the scope

of the board’s general management authority regarding lands under
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its jurisdiction, it was not intended to and did not alter the
fundamental purpose of the Admission Act lands, which is to
benefit the schools of the state.

The trust obligations imposed on Admission Act lands by
Article VIII of the Oregon Constitution are no less restrictive
than those imposed by the Admissién Act. Both require the
Admission Act lands to be used for schools. Having determined
the legal purpose of these lands under the Admission Act and
Article VIII of the Oregon Constitution, the remaining issue is
the nature of the board’s management duties with respect to
these lands under Article VIII, section 5(2), of the Oregon
Constitution.

C. Management Standard in Article VIII, Section 5(2), of
the Oregon Constitution

Article VIII, section 5(2), of the Oregon Constitution
reguires the board to manage the lands under-its jurisdiction
"with the object of obtaining the greatest benefit for the people
of this state, consistent with the conservation of this resource
under sound techniques of land management." This "greatest
benefit" standard applies to all lands under the board’s
Jurisdiction. However, this standard is not itself an objective;
it necessarily requires identification of the objective that
would be the greatest benefit for the people, e.g., production
of income, recreation, conservation.

In light of our conclusion above that the 1568 amendment
did not alter the trust impressed upon the Admission Act lands

by Article VIII of the Oregon Constitution, it follows that
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fulfillment of the trust-purpose is the objective that is the
greatest benefit for the people of the state with respect to
Admission Act lands.

Thus, we conclude that with respect to Admission Act lands,
the "greatest benefit for the people” is to use the land for
schools and the production of income for the Common School Fund.
In this regard, the Admission Act does not limit the board in
applying the management standard in Article VIII, section 5(2).
The Admission Act and Article VIII of the Oregon Constitution
both define the purpose for which the Admission Act lands are to
be used and, therefore, define the "greatest benefit" for the
people from these lands. Accordingly, the board’s management
responsibilities under section 5(2) with respect to Admission
Act lands is to attain the greatest benefit for the schools
"consistent with the conservation of the lands under sound
techniques of landg management . "

These management responsibilities require the board to
obtain full market value from the sale, rental, or other use of
the Admission Act lands, while conserving the corpus of the
trust. 37 Op Atty Gen 569, 574 (1875) . We have previously
characterized this obligation as a duty to maximize the value of,
and revenue from, these lands over the long term. 38 Op Atty Gen
850, 853 (1977); 39 Op Atty Gen 2199, 2204 (1978) . We turn next
to the practical requirements of the duty to maximize revenue

from the Admission Act lands.
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II. Maximization of Revenue

To the extent the Admission Act lands are retained and not
directly used for schools, e.g., for siting school facilities,
the board must maximize revenue from its management of these
lands. What does this "revenue maximization" obligation require
in practice? While on the one hand the board must receive full
market value from that resource, on the other, the duty to
"maximize revenue" does not limit the board to "mechanical
consideration" of economic factors:

[A] trustee must consider risks, make predictions of

future developments, and generally take into account

all factors which affect risk and return and which may

affect risk and return in the future. Consideration of

the present and predicted economic situation in Oregon

is appropriate with respect to evaluating risk and

return of any possible investments in Oregon, as is

consideration of the effect those investments could

have on other investments of the Common School Fund in

Oregon. But in every case the consideration must be

directed to determination of the appropriate action to

be taken to achieve * * * benefit to the Common School

Fund * * ¥
43 Op Atty Gen 140, 143 (1983).

For example, in addressing the board’s management of the
Elliott State Forest, we previously have advised that determining
a parcel’s potential for financial return would include reducing
projected timber sale revenues by the cost of timber management
activities (such as road building) that the state would bear.
Letter of Advice dated June 22, 1990, to James Brown, Martha
Pagel, and Randy Fisher (OP-6383), at 26. In that same letter of
advice, we noted that the requirement of maximum return over the

long run necessarily requires a policy of sustained yield from a

forest resource, because the trustee’s duty to conserve trust
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property requires the board to conserve the resources committed
to its management. Id. In other words, the board may incur
present expenses or take management actions which reduce present
income if these actions are intended to maximize income over the
long term.

The "resources" of Admission Acﬁ lands are not limited to
those, such as timber, that currently are recognized as revenue
generators for the Common School Fund, but include all of the
features of the land that may be of use to schools. Just as a
trustee diversifies a trust portfolio, the board should consider
uses of other resources, such as minerals, water, yew bark, etc.,
that may offer revenues for the fund. The boafd may set lands
aside temporarily for the purpose of "banking" an asset while its
economic value appreciates, if the board has'a rational, non-
speculative basis for concluding that such action will maximize
economic return to the Common School Fund over the long term.

Also, the board may have good trust reasons for conserving
resources that have little or no commercial value at the present
time. With conservation of productive trust property as its.
goal, the board must view the land resource as an interrelated
whole.'¥ Promoting the long-term health of revenue-producing
resources may require conservation measures aimed at non-
commercial resources such as water or soils. Above all, the
board’s management directive requires it to remain flexible.

No land board can predict with certainty what revenue-generating
opportunities or resource conservation and management concerns

may develop in the future.
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Revenue for the Common School Fund must remain the board’s
overriding objective with respect to Admission Act lands that
are retained and not directly used for schools, e.g., for siting
school facilities. However, the management standard in section
5(2) calls on the board to seek methods for accommodating the
broader public interest, if that can be done while still
maximizing revenue for the Common School Fund. Letter of Advice
dated June 22, 1990, supra, at 26. For example, the board is
free to explore innovative mechanisms for securing the
environmental and social benefits of preserving habitat for
endangered or threatened species. Id. However, the board may
use Admission Act lands to pursue these and other non-economic
benefits only so long as doing so would not diminish prudent
long-term economic return:

[E]lven though the board’s management of common

school grant lands must be primarily controlled by

Article VIII, § 2, the board’s obligation set forth in

Article VIII, § 5 to obtain the greatest benefit for

the people of the state must also be considered. Where

a nonincome-producing use co-exists with and does not

diminish income-producing characteristics of the land,

we cannot say that the State Land Board is prohibited
from taking steps to implement such use.

38 Op Atty Gen 850; 853 (1977) (emphasis added) (designation of
Admission Act lands as natural area preserve is proper if
designation would not diminish financial contribution to Common
School Fund); cf. 37 Op Atty Gen 569, 575-76 (1975) (experimental
‘legislation to improve competitioh in timber industry through
sales of state timber permissible if it would, in the long run,
benefit the Common School Fund). Thus, if the board determines

that a particular parcel of Admission Act land does not currently
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offer revenue-generating potential, the board is free to
manage it for any values that obtain the greatest benefit for
Oregonians, consistent with the conservation of the resource
under sound techniques of land management.! 3¢ Op Atty Gen
150, 223 (1972).

Within the constraints noted above, the board has
considerable discretion in exercising its management duties.
Although constitutional officers, like other public officials,
are responsible in the first instance for determining their
duties, courts are not constrained from reviewing that
determination to assure that it was correctly interpreted.

Lipscomb v. State Bd. of Higher Ed., 305 Or 472, 479, 753 p2d

935 (1988). However, if the officer has correctly interpreted
his or her constitutional duty or power, a court cannot
substitute its judgment for that of the officer in carrying

out that duty or power. See Putnam v. Norblad, 134 Or 433,

253 P 940 (1930); Eacret v. Holmes, 215 Or 121, 333 P23 741

(1958); Corpe v. Brooks, 8 Or 222, 223-24 (1880).

III. Exemption from Federal or State Endangered Species Acts

Neither the Oregon Admission Act nor the Oregon Cohstitution
expressly exempts the board from complying with any law. Thus,
we consider whether either creates an implied exemption from the
federal' or state ESAs to the extent those acts conflict with
the board’s duty to maximize finéncial return from Admission Act

lands.
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A. Federal ESA
In discussing the possible exemption of Admission Act lands
from the federal ESA, we previously have stated:

Under the law of private trusts, to which we have
analogized the Admission Act trust, the trustee’s duty
of loyalty to the object of the trust is not unlimited.
For example, that an action called for under a trust
was legal at the time the trust was created is
immaterial if that action has since become unlawful.
Restatement (Second) of Trusts § 166 at 347 (1959).
Moreover, an intended trust is invalid if it calls for
conducting an unlawful business. Id., § 61 at 162.
Therefore, the State Land Board'’s management of
Admission Act lands is subject to applicable federal
regulation.

That principle, however, does not inevitably lead

to the conclusion that, where actions to achieve the

goal of maximizing financial return to the fund would

violate the federal ESA, the State Land Board must

comply with that federal Act at the expense of the

fund. Despite our extensive research, we have found no

authority that resolves the issue whether the federal

government may use its plenary commerce and treaty

powers to alter the use of Admission Act lands, where

the change in use would defeat the purposes of the

original land grant. We reserve that question for

further study.

Letter of Advice dated June 22, 1990, supra, at 24-25.

We now consider three arguments against application of the
federal ESA to Admission Act lands.'” Each argument presupposes
that compliance with the federal ESA would prevent the board from
maximizing financial return from the Admission Act lands.

1. Trust

An argument could be made that, if Congress established a
binding trust by virtue of the Admission Act, the Admission Act
lands would be exempt from the federal ESA to the extent the
federal ESA would interfere with the purpose of the trust. Aas

noted above, with respect to private trusts, a trustee is not
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under a duty to do an act that is illegal, even though the act
was not illegal at the time the trust was created. Restatement
(Second) of Trusts § 166 at 347 (1959). However, this answer may
be less than satisfactory where it is the settlor of the trust
(Congress) that subsequently made:the act illegal. This

" situation is more akin to an attempt by the settlor to modify

the trust terms.

As a general rule,"™ the settlor of a trust may modify the
trust only if the settlor has reserved a power of modification.
Restatement, supra, § 331 at 143. If the written instrument
creaﬁing a trust does not contain a provision reserving such a
power, the trust may be modified if it is shown that the settlor
intended to reserve a power to modify the trust but by mistake
omitted to insert such a provision. Restatement, supra, § 332 at
149, and § 367 at 246. Assuming for the sake of discussion that
these principles would apply to a trust created by the Oregon
Admission Act, we believe a court would conclude that Congress
intended to reserve the power to modify the terms of a trust of
Admission Act lands through the exercise of its power to enact
general legislation that only incidently affects those lands.

Evidence of the Supreme Court’s view of congressional intent

may be found in Case v. Bowles, 327 US 92, 66 S Ct 438, 90 L EQ

552 (1946), which held that school grant lands in Washington were
not exempt from federal law settihg a wartime ceiling price for

timber. The Court acknowledged that "[b]oth the [Admission] Act
of Congress * * * and the Constitution of the State, had provided

safeguards in the disposition of school lands, " but characterized
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the school land grants as having "transferred exclusive ownership
and control over those lands to the State.r Id. at 100.
Nevertheless, the Court found no evidence that Congress intended
to restrict its power to regulate the use of those grant lands:

No part of all the history concerning these [Enabling
Act] grants, however, indicates a purpose on the part
of Congress to enter into a permanent agreement with
the States under which the States would be free to use
the lands in a manner which would conflict with valid
legislation enacted by Congress in the national
interest.

In Board of Natural Resources v. Mosbacher, No. C90-5495T/C

(D Wash Oct. 8, 1991), the court was presented with the argument
that the federal government breached its fiduciary duty to
the beneficiaries of Washington’s Enabling Act land grants by
enacting legislation prohibiting the export of unprocessed timber
from federal and state lands. It recognized that Washington’s
Enabling Act and its constitution, which contains explicit trust
language, create an enforceable trust for the benefit of schools,
and that although the state acts as trustee, "the United States
retains an interest in the administration of these lands. " Slip
Op at 4-5. Even so, the court rejected plaintiffs’ argument that
the federal legislation violated a fiduciary duty owed by the
federal government to the Washington land grant trust
beneficiaries:
Case law, however, does not indicate that the

federal government has a direct fiduciary duty

regarding state land grant trust lands. Similarly,

federal legislation, incidentally affecting state land

grant trust income, is not invalid at law as a breach

of fiduciary duty.

Id. at 5.
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We have found no support for an.argument that a trust
established by the Admission Act would cCreate an implied
exemption from the federal ESA. We conclude that the Admission
Act lands are not exempt from the federal ESA because Congress
intended to reserve the power to incidentally affect the trust
by subsequent general legislation. |

2. Contract

An argument also may be made that the Admission Act is a
binding contract involving bargained- for consideration (i.e.,
Oregon received the Admission Act lands for the use of schools in
exchange for giving up the right to tax federal lands), and that
Congress would breach this contract by depriving the state of the
opportunity to obtain maximum financial return for the schools
from that land. Again, we think this argument would fail.

The Contracts Clause, Article I, section 10, of the United
States Constitution, which prohibits "impairment of contracts, "
applies to the States but not to the federal government. Thus,
Congress is not prohibited from passing laws that may impair

contractual obligations. In Bowen v. Agencies Opposed to Soc.

Sec. Entrap., 477 US 41, 52, 106 S Ct 2390, 91 L Edz2d4 35

(1986) (quoting from Merrion v. Jicarilla Apache Tribe, 455 US

130, 147 (1982)), the court concluded that *contractual
arrangements, including those to which a sovereign itself is
party, ’‘remain subject to subseqﬁent legislation’ by the
sovereign." Similarly, the Ninth Circuit rejected the notion
that contracts to which the United States is a party can never

be modified. Peterson v. United States Dept. of Interior, 899
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F2d 799 (9th Cir 1990), cert den, 111 S Ct 567 (1990). See also

Case v. Bowles, supra, 327 US at 100.

Accordingly, we conclude that even if the Admission Act were
viewed as a solemn agreement or binding contract, Congress could
modify its own contracts through exercise of its sovereign power

to legislate. Cf. Board of Natural Resources v. Mosbacher,

supra, slip op at 7-8 (indirect impairment of state’s contractual
rights under school lands trust by Forest Resources Conservation
and Shortage Relief Act is permissible exercise of sovereign
power) .

3. Special versus General Leqgislation

Two federal courts have labeled an Admission Act
"special"' legislation and held that it governs over subsequent
"general" legislation. Both cases dealt with the Utah Enabling
Act, which is similar to Oregon’s Admission Act in that it
granted Utah certain sections of land in each township for school
purposes.

The application of the "special versus general" theory in

this context originated in Utah v. Kleppe, 586 F2d 756 (10th Cir

1978) rev’'d, Andrus v. Utah, 446 US 500 (1980), where the state

resisted the federal government's attempt to use standards in the
Taylor Grazing Act to screen state indemnity land selections. 1In
affirming a District Court judgment in favor of the state, the
Tenth Circuit compared the Utah Enabling Act and the Taylor -
Grazing Act as follows:

Where there are two statutes upon the same subject,

the earlier being special (as is the case with regard
to [the Utah Enabling Act]) and the later being general
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(as is the case with regard to the 193¢ amendment to
the Taylor Grazing Act, 43 U.S.C. § 315f, supra) it is
settled law that the special act remains in effect as
an exception to the general act unless absolute
incompatibility exists between the two, and all matters
coming within the Scope of the special statute are
governed by its provisions. Sutherland Statutory
Construction, 4th Ed., Vol. 2A § 51.05. The latter
authority summarized the general-special acts rule:

General and special acts may be in pari
materia. If so, they should be construed
together. Where one statute deals with a subject
in general terms, and another deals with a part
of the same subject in a more detailed way, the
two should be harmonized if possible, but if there
is conflict, the latter will prevail, regardless
of whether it was passed prior to the general
statute, unless it appears that the legislature
intended to make the general act controlling.
Sutherlandg Statutory Construction, 4th Ed.,

Vol. 2a, § 51.05, p. 315.

We submit that the strict, continuing "trust®
obligations imposed by the Congress upon the "public
land" states (and willingly accepted by them) in the
school land grant statutes clearly set these enactments
aside as special acts complete separate and apart from
all other public lang grant enactments. In that sense,
then, these enactments are set apart and given special,
independent treatment, much akin to the special
preference and treatment of Indians recognized in
Morton v. Mancari, 417 U.s. 535, 94 s.Ct. 2474, 41
L.Ed.2d 290 (1974). '

Id. at 768-69 (citations omitted). The Supreme Court reversed

the Tenth Circuit on other grounds. Andrus v. Utah, 446 US 500,
10C S Ct 1803, 64 L Ed2d 458 (1980) .
The "special versus general" theory was resurrected by

the United States District Court for the District of Utah in

1)

Utah v. Andrus, 486 F Supp 995 (1979), where the state sought a

right of access across Bureau of Land Management land to allow
exploitation of o0il and gas in an isolated section of state

school grant land. The federal government refused access because

28
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the Federal Land Policy and Management Act (FLPMA) prohibited
degradation of wilderness study areas such as that which
surrounded the state tract. Although the court’s decision in
the state’s favor was based largely on the traditional property
doctrine of implied right of access, the opinion included the
following dicta on the "special Qersus general" theory:

The court further finds that the school land grants
were accomplished under what is termed "special"®
legislation. Under statutory rules of construction,
when "special acts" conflict with acts which deal with
the same subject matter in a more general way, the
special acts are to prevail, regardless of whether the
special acts were passed prior to or after the general
act. See Utah v. Kleppe, supra, at 768-69. Of course,
this rule does not apply if there is some indication
that Congress intended to modify the special act.
There is, however, no such indication in the
legislative history of FLPMA. 1Indeed, the terms of
FLPMA itself would indicate that Congress did not
intend to amend rights under the school land grant
program. See section 701(g) (6) (codified at 43
U.S.C.A. § 1701 note (Supp. 1979)).

Id. at 1008-10.

There are at least two reasons why this argument 1is not
likely to be successful with respect to Oregon’s Admission Act
and the federal ESA. First, the canon favoring a "special"
statute over a "general" one applies only when there is a
conflict between two statutes dealing with the same subject
matter. In Kleppe, a conflict arguably did exist: The Enabling
Act gave Utah the absolute right to select indemnity lands while
the Taylor Grazing Act purported to restrict that right. We find
no such conflict between Oregon’s Admission Act and the federal
ESA. The Admission Act is a land grént, while the federal ESA

addresses wildlife conservation. Because the two acts concern
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different subjects, this canon of statutory construction does not
seem to apply. Moreover, even if the Oregon Admission Act does
impose an obligation to maximize the financial return from the
Admission Act lands, the federal ESA does not necessarily
contradict it. The ESA itself says absolutely nothing about
maﬁagement of state lands, and in practice the ESA’s prohibition
against "taking" an endangered or threatened species may result
only in a deferral of financial gain (rather than a loss of such
revenue). Thus, if a conflict arises, it is not from what the
federal ESA expressly states, but rather from how it may be
applied in a particular instance.

Second, the "canons" of Statutory construction, such as

those used by the Kleppe and Andrus courts, are merely aids

for determining legislative intent. 2a Sutherland Statutory

Construction § 45.05, at 23 (5th ed Singer 1872). The

fundamental issue is whether Congress intended the federal ESA
to limit the state’s use of all state land,'including Admission
Act lands.? If it were necessary to resort to canons of
statutory construction in order to ascertain legislative intent
with respect to the federal ESA, we believe it is more likely
that other canons of statutory construction (such as that
favoring a broad interpretation of remedial legislation, such
as the ESA) would lead a court to the opposite conclusion.
Thus, we believe it is very‘unlikely that the state could
successfully resist application of the federal ESA to Admission

Act lands on the ground that the Admission Act, as special
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legislation, prevails over general legislation such as the
federal ESA.

B. State ESA

We consider three bases for an argument that there is an
implied exemption from the State ESA for Admission Act lands:
First, that the lands are subject to a trust requiring |
maximization of revenue; second, that the Admission Act is a
binding contract between the state and the federal government;
and third, that the board's constitutional duty to manage the
Admission Act lands overrides the state ESA.

1. Trust

Assuming the Admission Act creates a trust, the state could
not alter the terms of the trust without the consent of the
settlor (Congress). Restatement, supra, § 338 at 167. The state
ESA, howevér, does not alter the terms of the trust. Since the
state ESA is a lawful exercise of the state’s inherent power to
legislate, and its effect on trust lands, if any, is only
incidental to its primary purpose, we doubt that a court would
find the Admission Act lands to be exempt from the state ESA

based upon a trust created by the Admission Act. Cf.‘Mosbacher,

supra, slip op at 5 (enactment of legislation incidentally
affecting trust is not a breach of fiduciary duty).

Where a trust is imposed by the Oregon Constitution, the
question becomes one of the legislature’s authority to interfere
with the constitutional duties of the board (the trustee). We

discuss this issue below.
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2. Contract

Both federal and state constitutions provide that the state
may not enact laws that impair contractual obligations. An
argument could be made that, by enacting the state ESA, Oregon
has impaired the state’s obligatiqns under the Admission Act
' compact. In our opinion, however,- such an argument would not
be sustained by the courts.

a. Federal Contract Clause

Article I, section 10, of the Federal Constitution provides
that "no state shall * * * pass any * * * law impairing the
obligation of contracts." As we have alréady noted, by its

terms, this clause applies to the states, and this has been held

to include contracts to which the state is a party. Fletcher v.

Peck, 10 US (6 Cranch) 87, 3 L Ed 162 (1810) (Contract Clause

prevents state legislature from invalidating state land grants).
The Contract Clause, however, has never been read literally.

See, e.g., Keystone Bituminous Coal Assn. v. DeBenedictis, 480 US

470, 502-03, 107 S Ct 732, 94 L Ed2d 472 (1987); W.B. Worthen Co.

v. Thomas, 292 US 426, 433, 54 S Ct 816, 78 L E4d 1344 (1934).
Instead, it has been read to accommodate the legitimate exercise
of other state powers. 1In particular, the courts have read the
Contract Clause to permit states to enact laws that promote the
health, safety and welfare of its citizens. Thus, in the

landmark case of Home Bldg. & L. Assn. v. Blaisdell, 290 US 398,

54 5§ Ct 231, 78 L E4 413 (1934), the court upheld a statutory

moratorium on home foreclosures, even though the effect of the
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moratorium was an impairment of obligations under existing
mortgage contracts. As the court explained:

*It is the settled law of this court that the
interdiction of statutes impairing the obligation of
contracts does not prevent the State from exercising
such powers as are vested in it for the promotion of
the common weal, or are necessary for the general

good of the public, though contracts previously entered
into between individuals may thereby be affected. This
power, which in its various ramifications is known as
the police power, is an exercise of the sovereign right
of the Government to protect the lives, health, morals,
comfort and general welfare of the people, and is
paramount to any rights under contracts between
individuals.’

Id. at 437 (quoting Manigault v. Springs, 199 US 473, 480 (1905).

We know of no suggestion that the state ESA represents
anything other than a valid enactment resulting from the
legitimate exercise of the state’s "sovereign right" to protect
and promote the welfare of its people. To the contrary, the
power of the state to emact laws for the protection of fish and

wildlife is well-established. See, e.g., Anthony v. Veatch, 189

Or 462, 474, 220 P2d 493 (1950) ("the preservation of fish énd
game is within the proper scope of the police power"). Thus,
we find it highly unlikely that the courts would entertain any
notion that the state ESA violates the federal impairment of
Contracts Clause.

b. State Contract Clause

Article I, section 21, of the Oregon Constitution provides
that "No * * * law impairing the obligation of contracts shall
ever be passed * * *." As in the case of the federal impairment
of Contract Clause, Oregon’s counterpart has been held to apply

to contracts to which the state is a party. Campbell v. Aldrich,
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155 Or 208, 213-14, 79 P2d 257 (1938). Also as in the case of
the Federal Contract Clause, the Oregon Contract Clause has never
been read literally. It has instead been read to permit the
state to enact laws pursuant to other constitutional or sovereign
powers that have the incidental effect of altering contractual
dbiigations. As the Oregon Supreme Court has stéted: "[Tihe

police power cannot be bargained away." State Highway Com. v.

Clackamas W. Dist., 247 Or 216, 221, 428 P24 395 (1867); see also

Campbell, 159 Or at 217 ("the obligations of contracts must yield

Lo a proper exercise of the police power"); Schmidt v. Masters,

7 Or RApp 421, 434, 490 P2d 1029 (1971) (all contracts are
"necessarily subject to being modified by requirements of laws
enacted in pursuance of the police power") .2V

There is dictum in one recent Oregon Supreme Court opinion
suggesting that this view of the Contract Clause may no longer be

valid. Eckles v. State of Oregon, 306 Or 380, 399, 760 P2d 846

(1988) ("the state cannot avoid a constitutional command (i.e.,
the Contract Clause] by balancing it against another of the
state’s interests or obligations,™ [i.e., its police power]).
The court, however, has never directly discredited or overruled
any of its prior Contract Clause cases, and so we take them as
controlling on this question.

Accordingly, we conclude that, as in the case of the Federal
Contracts Clause, Oregon’s Contracts Clause does not provide a
likely basis for invalidating the state ESA as against the Land

Board’'s obligations under the Admission Act .compact.
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3. Constitutional Duties of State Land Board

Article VIII, section 5, of the Oregon Constitution gives
responsibility for the "disposition and management" of Admission
Act lands to the board. This is a constitutional grant of
power, upon which the legislature may not infringe.? Thus, we
; previously advised that the legislature cannot impose reguiatory
requirements on the board’s management of lands constitutionally
dedicated to the Common School Fund if to do so would interfere
with the board’s exercise of its management responsibilities
under Article VIII, section 5, of the Oregon Constitution. 42 Op
Atty Gen 260 (1982); Letter of Advice dated May 24, 1982, to Ed4d
Zajonc, Director, Division of State Lands (OP-5326) at 6. That
advice remains accurate, but its application should be clarified
in light of your questions.?®

The general rule is that legislative action may not unduly
burden or unduly interfere with another constitutional body in

the exercise of its constitutional function. See Ramstead v.

Morgan, 219 Or 383, 399, 347 P24 594 (1959). 1In its decisions on
claims that legislative enactments unconstitutionally infringe on
the powers of the judicial branch, the Oregon Supreme Court has
been hesitant to invalidate a statute under the "unduly burden"
standard. For ins;ance, holding that the Public Employes
Collective Bargaining Act applied to juvenile court judges and
counselors, the court reviewed a number of cases upholding
legislation that had "considerably more direct impact" on the
adjudicative process. The court stated that a violation of the

judiciary’s constitutional authority would occur only when
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legislation constituted "an outright hindrance of a court’s
ability to adjudicate a case" or a "substantial destruction of
the exercise of a power essential to the adjudicatory function."

CircuitACOurt v. AFSCME, 295 Or 542, 551, 669 P2d 314 (1983).

Mere apprehension of unconstitutional interference will not
invalidate a statute on separation of powers grounds. Id.

See also State ex rel Emerald PUD v. Joseph, 292 Or 357, 362, 640

P2d 1011 (1982) (upholding constitutionality of statute requiring
Court of Appeals to hear and decide certain type of case within

90 days); Sadler v. Oregon State Bar, 275 Or 279, 295, 550 p2d

1218 (1976) (application of Public Records Law to State Bar
disciplinary records "does not unreasonably encroach" on
judicial function of disciplining lawyers and is therefore
constitutional.) From these decisions, it is clear that a
statute does not impose an unconstitutional burden on the
judicial branch unless there is a substantial destruction of
the exercise of a power essential to the functioning of the | |
judicial branch. We think that a similar analysis would apply |
to general statutory regulations that do not substantially
destroy the board’s management powers over Admission Act lands.
The state ESA requires a state agency to "consult and
cooperate" with the Oregon Department of Fish and Wildlife (ODFW)
and, before taking any action on land owned by the state, to
"[d]etermine that the action * * * isg consistent with programs
established by the [State Fish and Wildlife] ([C)ommission
bursuant to ORS 4896.172(3)" for the protection and conservation

of threatened or endangered species. ORS 4%96.182(2)(a). If no
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such program has been established by the commission, an agency
must "determine whether [the intended] action has the potential
to appreciably reduce the likelihood of the survival or recovery"
of a threatened or endangered species and, if so, notify ODFW.
ORS 496.182(2) (b), (3). .If the agency then fails to adopt ODFW's
recommendations, the agency must,.after consultation with ObFW,
demonstrate that:

(a) The potential public benefits of the proposed

action outweigh the potential harm from failure to

adopt the recommendations; and

(b) Reasonable mitigation and enhancement measures

shall be taken, to the extent practicable, to minimize

the gdverse impact of the action on the affected

species. :

ORS 496.182 (4).

On its face, the state ESA does nat restrict the board’s
exercise of its constitutional powers over the disposition and
management of Admission Act lands. The restrictive portions of
the ESA are not directed at the board alone, but apply generally
to all state agencies. Unlike a statute purporting to require
the board to sell, or not to sell, a specified amount of timber
from Admission Act lands, the state ESA does not explicitly
require or prohibit any particular action with respect to the
"management" of the Admission Act lands. A "general

institutional inconvenience is not enough to render legislation

constitutionally defective." Circuit Court v. AFSCME, supra,

295 Or at 551.
The question, therefore, is whether the state ESA, as

applied, unduly burdens or interferes with the board’s
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irreducible constitutional task of di'sposing of and managing
Admission Act lands consistent with its trust responsibilities
under Article VIII. This necessarily is a fact-specific
determination requiring consideration of both the range of the
board’s discretion in managing speqific property and the range of
'options remaining to it after complying with the state ESA. The
board’s duty to maximize income to the Common School Fund over
the long term includes a duty to treat beneficiaries even-
handedly over time. .Just as it may not deplete resources in the
present so that no income-producing potential remains for future
generations of school children, the board also may not sacrifice
the needs of today’s school children in order to preserve the
resource exclusively for the distant future. . Within that range,
however, the constitutional management standard gives the board
broad discretion to decide what is the wisest use of the
resources that generate income for the Common School Fund, so
long as that use is consistent with the goal of maximizing
revenue over the long term.

The Oregon Supreme Court’s decisions demonstrate that the
"undue burden" standard is a high one. Clearly, not every
regulation that narrows the board’s discretion is an "undue
burden" on the board’'s constitutional duty to manage the lands so
as to maximize revenue for the Common School Fund over the long
term. So long as the choiées that remain open to the board
after complying with the state ESA are choices that would not
fundamentally impair its ability to maximize revenue over the

long term -- that is, the remaining choices would fall within the
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board’s discretion absent the ESA -- the burden is not undue.
Precisely when regulation crosses the line from a "general
institutional inconvenience" to an undue interference with the
board’s duty is impossible to define, especially in the absence
of a specific factual context. In the first instance, at least,
"~ locating that line is a matter fof the board. 'Similarly, if

the board is satisfied that application of the state ESA does
not prevent the board from fulfilling its constitutional
responsibilities, a court is likely to conclude that the burden
from the ESA is not undue. If the board were to conclude that
its constitutional duty required it to disregard the ESA, it is
likely that a reviewing court would accord substantial weight to
the board’s interpretation of its constitutional responsibility.

IV. Compensation for Revenue Reductions Due to Federal ESA

The Common School Fund may have a right to compensation from
the federal government for asset or revenue reductions caused by
compliance with the Federal ESA under two sources of law: the
"takings" provisions of the federal constitution, and statutes
concerning federal indemmnification for loss of certain school
lands. We consider each of these possibilities.

A. Federzl Constitutiocnal Takings

Diminution in value of property is a common consequence of
regulation by the federal government. Indeed, it is difficult
tc imagine any set of government regulations of the conduct of
business that does not in some way adversely affect the value of
somecne’s property. This is, as the United States Supreme Court

frequently has stated, merely a "burden of common citizenship."
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Keystone Bituminous Coal Assn. wv. DeBenedictis, 480 US 470, 491-

92, 107 S Ct 1232, 94 L Ed2d 472 (1987) (quoting Mugler v. Kansas,

123 US 623, 665 (1887)).

Government regulation can go too far. At some point it can
exact too high a price and trigger the constitutional requirement
that "takings" of private property must be accompanied by just

compensation.?” Pennsylvania Coal Co. v. Mahon, 260 US 393,

415, 43 S Ct 158, 67 L Ed 322 (1922) ("if a regulation goes too
far it will be recognized as a taking"). Thus, regulation
depriving an owner of all economic use of property has been
held to be a "taking," requiring the government to pay just

compensation. First Lutheran Church v. Los Angeles County, 482

US 304, 107 S Ct 2378, 96 L Ed2d 250 (1987) .* Although the
Constitution expressly refers only to takings of private
property, the courts have held that this constraint on government
action applies to takings of public property as well. See, e.g.,

United States v. 50 Acres of Land, 469 US 24, 31, 105 S Ct 451,

83 L E2d 376 (1984) (Takings Clause of Federal Constitution
applies to state property because l1oss "to persons served by
[tﬁe state property]; and to the local taxpayers may be no less
acute than the loss in a téking of private property"); Standard

0il Companv of California v. Arizona, 738 F2d 1021, 1028 {Sth

Cir 1984), cert den, Chevron Corp. v. Arizona, 469 US 1132

(1985) (" [d]espite the fact that the Fifth Amendment * * * is
worded in terms of ‘person’ and 'Private property,’ this court
has held that the United States had to pay just compensation"

for a taking of state property) .
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The questions presented ask whether the application of the.
federal ESA has gone "too far" when it diminishes the value of
Admission Act lands. Our answer is that it is unlikely that a
taking occurs. ngever, any definitive opinion on these
questions requires an evaluation of the particular facts of
each particular case. |

Regulatory takings can occur in either of two ways:

"facial takings," resulting from the mere enactment of a law
or regulation, or "as applied takings, " resulting from the
application of é law or regulation to a particular parcel of land

or other property interest. See generally Keystone, supra, 480 US

at 494-95 (discussing differences between facial. and as applied
takings claims). Your questions implicate the éecond of these two
categories of takings cases.

There is no predetermined test by which the courts evaluate
as applied regulatory takings claims. As the United States
Supreme Court frequently has observed, "To this day we have no
‘set formula to determine where regulation ends and taking
begins.’ 1Instead, we rely ’'as much [on] the exercise of

judgment as [on] the application of logic.’™ MacDonald; Sommer &

Frates v. Yolo County, 477 US 340, 348-49, 106 S Ct 2561, 91 L

Ed2d 285 (1986) (quoting Goldblatt v. Hempstead, 369 US 590, 594

(1962) (citations omitted). Courts are instructed to evaluate
as applied claims "by engaging in'essentially ad hoc, factual
inquiries, " concerning the economic inabt of the regulation, its

interference with reasonable investment -backed expectations and
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the character of the governmental action at issue. Kaiser Aetna

v. United States, 444 US 164, 175, 100 S Ct 383, 61 L Ed24 332

(1979) .
Given the "essentially ad hoc, factual" nature of the

inquiry, we cannot predict with any certainty how courts are

~likely to respond to an as applied takings claim without a

complete factual record of the claim. Id. However, we can say
that we think it unlikely that courts would entertain an as
applied takings claim based on the adverse economic impacts of
the federal ESA for at least two reasons.

First, concerning the economic impact of the regulation,
the courts generally require that the regulation deprive property
of all, or nearly all, of its value before finding that the
regulation effects a taking requiring compensation. See, e.g.,

Andrus v. Allard, 444 US 51, 66, 100 S Ct 318, 62 L Ed2d 210

(1979) ("a reduction in the value of property is not necessarily

equated with a taking"); Village of Euclid v. Ambler Realty Co.,

272 US 365, 396-97, 47 S Ct 114, 71 L, E4A 303 (1926) (regulation

producing 75 percent reduction in value upheld); HBadacheck v.

Sebastian, 239 US 394, 410, 36 S Ct 143, 60 L Ed 348 (1915) (92

percent reduction in value upheld); Haas v. City of San Francisco,

605 F2d 1117, 1120 (9th Cir 1979), cert den, 445 US 928 (1980)
(80 percent reduction upheld). The Supreme Court’s most recent

taking decision, Lucas v. South Cérolina Coastal Council,

S Ct . 60 USLW 4842, 1992 WL 142517 (USSC, June 29, 1992),
No. 91-453, confirms this principle. Here, the Court observed

that, while states generally may not deprive land of all
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economically viable use without compensation, regulations that
burden landowners with as much as a 95 percent loss may well be
noncompensable. Id., 1992 WL 142517 n 8 at * 12.

In light of the substantial returns that Admission Act lands
have brought the state since the»imposition of the ESA, it would
be difficult to assert a takings-claim based on the impact 6f the
federal ESA. 1In the case of the Elliott Forest, for example, the
Division of State Lands estimates that approximately 70 percent of
the forest timber currently is in some way restricted by federal
and state endangered species regulation but that, since the
listing of the Northern Spotted Owl as a threatened species under
the federal ESA, approximately 43,288,000 board feet of timber
have been sold, valued in excess of $18 million.

Second, courts have exhibited great reluctance to allow
compensatidn for takings under the Fifth Amendment to the United
States Constitution that are limited and only incidental to
regulation. This reluctance has been evident in cases involving
wildlife conservation. For example, even when outright
destruction of private property results from government protection
of protected species of wildlife, courts have declined to find

that compensation is required. 1In Christy v. Hodel, 857 F2d 1324

(9th Cir 1988), cert den, Christy v. Lujan, 4390 US 1114 (1989),

owners of livestock complained that government protection of
grizzly bears pursuant to the federal ESA resulted in large-scale
destruction of their sheep herds. They asserted a regulatory
takings claim based on the loss of their livestock, but the Court

of Appeals for the Ninth Circuit rejected the claim: "[W]le hold
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that the ESA, and the grizzly bear régulations do not effect a
taking of plaintiffs’ property by the government so as to trigger
the just compensation clause of the Fifth Amendment * * *. " Id.
at 1335. The harm plaintiffs suffered, the court held, was "the
incidental, and by no means inevi;able, result of reasonable

regulation in the public interest." Id. See also Mountain States

Legal Foundation v. Hodel, 799 F24 1423, 1428-29 (10th Cir 1986),

cert den, 480 US 951 (1987)(rejecting takings claim based on
damage caused by protected wildlife).

In short, it is not possible ar this juncture for us to
predict with precision the eéxtent to which application of the
federal ESA to Admission Act lands could result in a claim for
taking of broperty. The essentially "ad hoc, factual" nature of
the courts’ inquiry necessitates a case by case determination.
We can say, however, that the cases in this area suggest that
it would be unlikely such a claim would prevail, given the ’!

requirements of an as applied regulatory takings claim.

B. Potential Statutory Indemnity Claim

The Federal School Land Indemnity Act, 43 USC §s§ 851, 852 f
(1986), provides that, if school lands are disposed of by the ‘
federal government prior to the time the lands have been surveyed
and title has actually passed to the state, the federal government
is obligated to indemnify the state for the lost land with "lieu
lands, " that is, equivalent alterﬁate broperty. For example, if
the land to be granted to the state is located within a national

forest, the federal government is obligated to permit the state to

select other land in lieu'of that forest land. See, e.g., Andrus

44



v. Utah, supra, 446 US 500, (1980); Oregon v. Bureau of Land

Management, 876 F2d 1419 (9th Cir 1989).

It could be argued that, if the federal governmenﬁ must
compensate the state for using school lands for national forests,
it likewise should be required to compensate the state for
effectively imposing the same reétriction under the federai ESA by
requiring land to be reserved for the protection of threatened'or
endangered species. That the argument is plausible, however, is
not to say that it would be accepted by the courts. The language
of the statute refers to "deficiencies" in the grants to the state
by virtue of prior grants or reservations. A deficiency is far
more than a diminution in value of the grant incident to otherwise
valid regulation.

V. Compensation for Revenue Reductions Due to State ESA

Your fifth question asks whether the Common School Fund would
be entitled to compensation from the state General Fund for asset
or revenue reductions caused by compliance with the state ESA.

The question offers no theory under which compensation might be
due, and we are aware of none other than a possible claim under
Article I, section 18, of the Oregon Constitution, which provides
that "property shall not be taken for public use * * * without
just compensation." Because the Oregon Supreme Court has held
that the "basic thrust" of the Takings Clause of the Federal
Constitution and Article I, section 18, of the Oregon Constitution

"is generally the same," Suess Builders Co. v. Beaverton, 294 Or

254, 259 n 5 (1982), analysis of a state takings claim would
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follow the principles discussed above concerning a federal
takings claim.

However, our view of the interrelation of the state ESA and
the board’s constitutional duties indicates that the board will
not encounter a situation under the state ESA that would give rise
to a state takings claim. We conclude above thaﬁ the board is not
required to comply with the state ESA if compliance would unduly
burden or restrict the board’s exercise of its constitutional
powsrs to dispose of and manage Admission Act lands. This amounts
to a "safety valve" that averts a potential state takings claim:
The state ESA lawfully could not prevent the board from maximizing

. e
revanue from trust property over the long térm.
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Y Our reference to "Admission Act lands" is limited to those
lands granted to Oregon by the Admissions Act "for the use of
schools" and those lands received by the state in lieu of the
original school lands. This term does not include any other
lands, the proceeds of which may be dedicated to the Common
School Fund, nor does it include any lands that are placed under
the board’s jurisdiction by statute.

2

We have considered similar questions in a number of our
pricr opinions. See, €.9., 17 Op Atty Gen 59 (1934); 18 Op Atty
Gern 238 (1937); 32 Op Atty Gen 307 (1965); 37 Op Atty Gen 569
(1275); 38 Op Atty Gen 850 (1877); 42 Op Atty Gen 260 (1982);
Letter of Advice dated March 31, 1987, to Ed Zajonc, Director,
Division of State Lands (OP-6094); 46 Op Atty Gen 195 (No. 8201,
April 10, 1989). We do not re-examine our earlier opinions, but
rather take a fresh look at the questions presented.

¥ By "maximize ITévenue consistent with the prudent
investor rule," we understand you to mean "maximize revenue over
the long term." Because that is the definition of "maximize
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revenue” we have used in previous opinions on the State Land
Board’'s responsibilities, we use it in this opinion as well. See
43 Op Atty Gen 140 (1983), 38 Op Atty Gen 850 (1977).

4 In Johanson v. Washington, 190 US 179, 23 S Ct 825, 47 L
Ed 1008 (1303), the court construed the Washington Admission Act
grant of school lands, noting that acts making grants

‘are to receive such a construction as will carry out
the intent of Congress, however difficult it might be
to give full effect to the language used if the grants
were by instruments of private conveyance. To
ascertain that intent, we must look to the condition

of the country when the acts were passed, as well as to
the purpose declared on their face, and read all parts
of them together.’

Id. at 184 (quoting Winona & St P R Co V. Barney, 113 US 618, 625
(1885)).

 The land grants were predominantly for schools. There
also were grants of salt spring lands and lands for the seat of
government and public buildings. Our discussion focuses only on
the school land grants. Beyond the purpose of equalizing the
states’ tax bases, the land grants for schools undoubtedly had
the additional purpose of encouraging education and accelerating
the disposition of western lands at a higher price. See Papasan
v. Alain, 478 US 265, 269 n 4, 106 S Ct 2932, 92 L Ed2d 209
(1986); cf. Northwest Ordinance, 1 Stat 52, Art IIT
(1787) ("Religion, morality, and knowledge, being necessary to
good government and the happiness of mankind, schools and the
means of education shall forever be encouraged. ") .

¥ This Act was modified by the Act of March 3, 1803,
granting additional lands "for the use of the schools," in lieu
of certain sections sixteen which were no longer available, "in
trust for the use aforesaid, and for no other use, intent or
purpcse whatever." 2 Stat 225, ch 21, §§ 1, 3 (1802) . Later,
Congress authorized Ohio to sell these school lands, and "to
invest the money arising from the sale thereof * * * for the use
and support of the schools within the several townships * * * and
for no other use or purpcse whatsoever." 4 Stat 138, ch 6, § 1
(1826). These statutes are the first indication that Congress
may have intended to impose a trust upon the states by the grants
for school lands.

" The interest in granted school lands vests in the state at
the date of admission into the Union, and then only as to those
sections which are surveyed at that time by the United States and
of which the United States has not previously disposed. United
States v. Wyoming, 331 US 440, 443-44, 67 S Ct 1319, 91 L Ed 1590
(1847). Until the status of the lands was fixed by survey, and
they were capable of identification, Congress reserved absolute
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power over them; but if.Congress disposed of any part of the
section sixteen or thirty-six lands, Oregon was to be compensated

by other lands equal in quantity and as nearly as may be in
quality. United Stateg v. Morrison, supra, 240 us at 204.

¥ The list of promises that follows the quoted language
does not include an eXpress promise to use the section 16 and 3¢
lands only for schools. However, for the reasons discussed in
the text -- the State’'s general dcceptance of Congress’s
propositions and the historical context, including other states’
land grants ang Oregon’s territorial acts -- we conclude that the
state intended to bind itself to use the lands only for schools.

Where states hold land for special public purposes
it is sometimes Stated that there is a trust, but this
is usually not true in a Strict sense. There is a duty
to use the property for a limited or general purpose
but it arises from the acquisition of the property
under special Circumstances and the duties of the state
Created by its constitution and Statutes.

Bogert, Trusts andg Trustees § 34 at 411-12 (2d ed rev 19584)
(footnotes omitted) .

that the source is the Constitution. Eagle Point Irr. Dist. V.
Cowden, 137 Or 121, 124, 1 p24 605 (1931); State Land Board v.
Lee, 84 Or 431, 437-38, 165 P 372 (1917) . See also United States
Y. Morrison, supra, 240 US at 207 (1916)(approving Secretary of
Interior’'s statement that grant of school lands does not take
effect until after lands are surveyed, but then vests "absolute

fee" to the specified sections).

Vo We previously have stated that the "greatest benefit™"

Standard was intended to "enlarge the constitutionally restricted
management authority of the State Land Board with respect to the

uses that could be made of Common School Fund lands." 3¢ Op Atty
Gen 150, 230 (1972) (emphasis in original). This is undeniable to

the extent the 1968 amendment now authorizes the board to manage
the lands instead of simply to sell state lands. That opinion,

12/

See Public Lands Interim Committee Report to Legislative
Fiscal Orientation Conference, December 16, 1966, at 4; Minutes,
House State and Federal Affairs Committee, March 6, 1967, at 3;
Minutes, Ways and Means Committee, May 12, 1967, at 208. The
committee discussion and the recitals of HJR 7 reflect a concern
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with two points of trust law, which were assumed to apply to
common school fund lands. Significantly, neither of these points
arose from the text of the constitution, but rather from the
common law of trusts. ’

The first point is that a trustee of a trust fund has a duty
(limited by the "prudent person" standard) to "maximize" earnings
from the corpus of the trust. Although this is a correct
interpretation of trust law, it is not clear how this alone
presented any practical difficulty for the board; it was simply
required to obtain full market value from the sale, rental or
other use of the lands. See 37 Op Atty Gen 569, 574 (1975). 1In
addition, in a perpetual trust it is not necessary to maximize
earnings now at the expense of earnings later. Rather, the
requirement 1s to maximize earnings over the life of the trust,
and consistent with the needs of the beneficiaries, which may
grow. Thus, reduced income now in order to assure sustained or
growing income later often is consistent with such trusts.

The second point was critical: Prior to 1967, we had
concluded in several opinions that the administrative expenses
of the Common School Fund could not be paid from the fund itself;
rather they must be paid from the General Fund. See, e.qg.,

32 Op Atty Gen 307 (1965). Common School Fund moneys could not
be used, for instance, to maintain and develop Common School Fund
lands. Although we recognized a split of authority, we adhered
to the holding of State ex rel Owen v. Donald, 162 Wis 609, 157
NW 794 (1916). It is not necessary to reexamine the correctness
of our assumption because the issue was mooted by the 1968
amendment to Article VIII, which clearly authorized the board to
use Common School Fund moneys to maintain and develop school
lands. Or Const Art VIII, § 2(2).

“ This opinion addresses only the Admission Act lands.
However, we see nothing in Article VIII, sections 2(1) and (2) to
distinguish Admission Act lands from other lands the proceeds and
revenues of which are dedicated by these sections to the Common
School Fund. Thus, we believe that the same management standard
applies to all of these "constitutional" lands. We note that
other lands are placed under the board’s management by statute,
pursuant to Article VIII, section 5(1). The nature of the
board’s authority over these statutory lands is outside the scope
of this opinion.

"' A trustee has a duty to protect trust property against
damage or destruction. The trustee must do all acts necessary
for preservation of trust property which would be performed by a
reasonably prudent person holding property for similar purposes.
Bogert, Trusts and Trustees § 582 at 346 (24 ed rev
1980) (footnotes omitted). Of course, what acts may be necessary
will depend upon the facts of the particular situation.
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¥ By referring to the board’s "determination" that a
particular parcel of Admission Act land does not Currently offer
revenue-generating potential, we do not mean to imply that
written findings are legally required. However, the board may,
in its discretion, adopt whatever findings or procedures it
believes may be useful in applying its constitutional trust
standard to day-to-day land management decisions.

' As to any trust or dedication of the Admission Act lands
,Created by the Oregon Constitution, the state constitution must
‘bend to federal law. US Const Art VI ("This Constitution and the
Laws of the United States * * * made in Pursuance thereof * * *
shall be the supreme Law of the Land") .

' We note a possible Tenth Amendment violation, suggested
by dicta in Garcia v. San Antonio Metro. Transit Auth., 469 US
528, 556, 105 S Ct 1005, 83 L Ed2d 1016 (1985), cert den, 488 US
889 (1988), that the Court might find unconstitutional any
regulation by Congress under the Commerce Clause that "directly
eliminate([s] state sovereignty." Any remaining vitality in the
Tenth Amendment as a means of overturning duly enacted federal
legislation appears to have been extinguished by South Carolina
v. Baker, 485 US 505, 513, 108 S Ct 1355, 99 L Ed2d 592
(1988) ("Where * * * the national political process [does] not
operate in a defective manner, the Tenth Amendment is not
implicated."). Because Oregon’s congressional delegation
participated in the passage of the federal ESA, we do not believe
a court would sustain a Tenth Amendment challenge. (Cf. Board of
Natural Resources v. Mosbacher, No. C90-5495T/C (D Wash Oct 8,
1991).

" Again, for lack of other authority, we rely on the law of
private trusts.

' In this context, "special” refers to a type of
legislation directed at an individual Oor group of individuals
rather than to society as a whole.

* The federal ESA is explicitly applicable to the states.
16 USC §§ 1533(4d), 1538(a) (1) (B-C); see also 16 USC § 1535(f).
There is no express exemption in the federal ESA for Admission
Act lands. The courts have been reluctant to find that Congress
intended an exemption for Admission Act lands in subsequent
legislation merely because it atfects the state’s ability to
derive maximum revenue from those lands. See Case v. Bowles,
supra, 327 US at 100; and cf. Board of Natural Resources v.
Mosbacher, supra, slip Oop at 5.

21/

We acknowledge that the Oregon Supreme Court has
suggested that the "police power"™ is nothing other than the
general plenary power to legislate. Dennehy v. Department of
Revenue, 305 Or 555, 604 n 3, 756 pP2d 13 (1988).
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#/ Despite the language in section 5(1) that the board’s
"powers and duties shall be prescribed by law," we previously
concluded that the board has exclusive power and authority to
sell and to manage the lands under its jurisdiction independent
of any legislative action. 42 Op Atty Gen, supra, at 265 n 3; 36
Op Atty Gen 150, 230 (1972). )

®' In a Letter of Advice dated May 24, 1982, to Ed Zajonc,
Director, Division of State Lands (OP-5326), we responded to the
. question whether the board was subject to ORS 273.201. That
statute directly regulated the sale of state land. We concluded
that the requirements of ORS 273.201 »

cannot validly be applied to lands belonging to the
Common School Fund if the board, in exercising its
management responsibility under Or Const Art VIII,
sec 5, determines that application to it * * * would
impair its ability to achieve the maximum financial
benefits for the Common School Fund Trust.

Id. at 6. This advice was limited to the applicability of
ORS 273.201, which on its face conflicted with the essential
constitutional duty of the board to dispose of school lands.

* The Fifth Amendment of the Federal Constitution provides
"nor shall private property be taken for public use, without just
compensation. " ,

* Even so, the Constitution permits the government to

"take" property only for "public use." See Hawaii Housing
Authority v. Midkiff, 467 US 229, 104 S Ct 2321, 81 L Ed2d 186
(1984). There is no question here that the ESA serves a public
use.
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