
544

15 CFR Ch. VII (1–1–03 Edition)§ 768.9

non-controlled country from a for-
eign source; 

(2) The item must be of a quality 
similar to that of the U.S.-controlled 
item; and 

(3) The item must be available-in-
fact to the specified non-controlled 
country without effective restrictions. 

(e) Within 30 days of initiation of the 
evaluation, the Secretary of Commerce 
will make a determination of foreign 
availability on the basis of the BIS 
evaluation and recommendation, tak-
ing into consideration the evidence the 
Secretaries of Defense, State, and 
other interested agencies provide to 
BIS and any other information that 
the Secretary considers relevant. 

(f) Within 30 days of the receipt of 
the FAS or TAC certification, BIS will 
publish the Secretary’s determination 
in the FEDERAL REGISTER, that the 
item will or will not be eligible for ex-
pedited licensing procedures to the 
stated countries and, where appro-
priate, amend Supplement No. 2 to part 
768. 

(g) Following completion of a self-
initiated evaluation, BIS will be noti-
fied of the Secretary’s determination 
and, where appropriate, Supplement 
No. 2 to part 768 will be amended. 

(h) Foreign availability submissions 
and TAC certifications to initiate an 
expedited licensing procedure evalua-
tion must be clearly designated on 
their face as a request for expedited li-
censing procedure and must specify the 
items, quantities and countries alleged 
eligible. Submissions and certifications 
should be sent to: Department of Com-
merce, Bureau of Industry and Secu-
rity, 14th Street and Pennsylvania Av-
enue, NW., Room 3877, Washington, DC 
20230.

§ 768.9 Appeals of negative foreign 
availability determinations. 

Appeals of negative determinations 
will be conducted according to the 
standards and procedures described in 
part 756 of the EAR. A Presidential de-
cision (NSO) to deny a license or con-
tinue controls notwithstanding a deter-
mination of foreign availability is not 
subject to appeal.

§ 768.10 Removal of controls on less so-
phisticated items. 

Where the Secretary has removed na-
tional security controls on an item for 
foreign availability reasons, the Sec-
retary will also remove controls on 
similar items that are controlled for 
national security reasons and whose 
functions, technological approach, per-
formance thresholds, and other at-
tributes that form the basis for na-
tional security export controls do not 
exceed the technical parameters of the 
item that BIS has decontrolled for for-
eign availability reasons.

SUPPLEMENT NO. 1 TO PART 768—
EVIDENCE OF FOREIGN AVAILABILITY 

This supplement provides a list of exam-
ples of evidence that the Bureau of Industry 
and Security (BIS) has found to be useful in 
conducting assessments of foreign avail-
ability. A claimant submitting evidence sup-
porting a claim of foreign availability should 
review this list for suggestions as evidence is 
collected. Acceptable evidence indicating 
possible foreign availability is not limited to 
these examples, nor is any one of these ex-
amples, usually, in and of itself, necessarily 
sufficient to meet a foreign availability cri-
terion. A combination of several types of evi-
dence for each criterion usually is required. 
A Foreign Availability Submission (FAS) 
should include as much evidence as possible 
on all four of the criteria listed below. BIS 
combines the submitted evidence with the 
evidence that it collects from other sources. 
BIS evaluates all evidence, taking into ac-
count factors that may include, but are not 
limited to: Information concerning the 
source of the evidence, corroborative or con-
tradictory indications, and experience con-
cerning the reliability or reasonableness of 
such evidence. BIS will assess all relevant 
evidence to determine whether each of the 
four criteria has been met. Where possible, 
all information should be in writing. If infor-
mation is based on third party documenta-
tion, the submitter should provide such doc-
umentation to BIS. If information is based 
on oral statements a third party made, the 
submitter should provide a memorandum of 
the conversation to BIS if the submitter can-
not obtain a written memorandum from the 
source. BIS will amend this informational 
list as it identifies new examples of evidence. 

(a) Examples of evidence of foreign avail-
ability: 

The following are intended as examples of 
evidence that BIS will consider in evaluating 
foreign availability. BIS will evaluate all 
evidence according to the provisions in 
§ 768.7(c) of this part in order for it to be used 
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