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§15- 150- 1 Pur pose.
to govern the practice and procedure before the office of

and |11 150-1.

SUBCHAPTER 1

GENERAL PROVI SI ONS

The purpose of this chapter is

pl anni ng in determ ning approval of devel opnent in

speci al managenent areas,

and structures and activities

within shoreline setback areas of conmunity devel opnent

districts.
preserve,

Thi s chapter shal

This chapter is based substantially upon

be liberally construed to
protect, and where possible, to restore the



natural resources of the coastal zone of Hawaii. Speci al
controls on devel opnents within an area along the
shoreline are necessary to avoi d permanent | osses of

val uabl e resources and the forecl osure of nmanagenent
options, and to ensure that adequate public access, by
dedi cation or other means, to publicly owned or used
beaches, recreation areas, and natural reserves is

provi ded. (Auth: HRS 8§8205A-21, 206E-8.5) (Inp: HRS §91-
2)

815-150-2 Definitions. As used in this chapter,
unless a different neaning clearly appears fromthe
cont ext :

"Agency" neans any agency, board, comm ssion,
departnent, or officer of a county governnent or the
state governnent.

"Applicant” nmeans any individual, organization,
partnership, or corporation, including any utility, and
any agency of governnent.

"Coastal zone managenent area" neans the waters from
the shoreline to the seaward limt of the State's
jurisdiction and all |and areas excluding those | ands
designated as state forest reserves.

"Coastal zone nmanagenent progrant neans the
conprehensi ve statenent in words, nmaps, or other
per manent nedi a of communi cati on, prepared, approved for
subm ssi on, and anmended by the State and approved by the
United States governnment pursuant to Public Law No. 92-
583, as amended, and the federal regulations adopted
pursuant thereto, which describes objectives, policies,
| aws, standards, and procedures to guide and regul ate
public and private uses in the coastal zone nmanagenent
ar ea.

"Communi ty devel opnent district" nmeans an area
designated by statute as authorized by chapter 206E,
Hawai i Revi sed Stat utes.

"County" neans the county of Hawaii, the city and
county of Honolulu, the county of Kauai, or the county of
Maui .

"Crops" nean agricultural produce or parts of plants
or trees cultivated for comercial or personal use,
including but not limted to |ivestock.

"Devel opnent” neans any of the uses, activities, or
operations on land; in or under water, within the speci al
managenent area that are included bel ow, but not those
uses, activities, or operations excluded in paragraph

(2).




(1)

(2)

"Devel opnent” includes but is not [imted to
the foll ow ng:

(A)

(B)
(O

(D

(B)

The pl acenent or erection of any solid
mat eri al or any gaseous, liquid, solid,
or thermal waste;

Gradi ng, renoving, dredging, mning, or
extracting of any materials;

Change in the density or intensity of
use of land, including but not Iimted
to the division or subdivision of |and,
Change in the density or intensity of
use of water, ecology related thereto,
or of access thereto; and

Construction, reconstruction,
denolition, or alteration of the size
of any structure.

"Devel opnent” does not include the foll ow ng:

(A)

(B)
(O

(D

(B)

(F)
(G

(H

Construction of a single-famly
residence that is not part of a |arger
devel opnent ;

Repair or mai ntenance of roads and

hi ghways wi t hin existing rights-of-way;
Rout i ne mai nt enance dredgi ng of

exi sting streans, channels, and

dr ai nage ways;

The repair and nmai nt enance of
underground utility lines, including
but not limted to water, sewer, power,
and tel ephone and m nor appurtenant
structures such as pad nounted
transforners and sewer punp stations;
Zoni ng vari ances, except for height,
density, parking, and shoreline

set back;

Repai r, mai ntenance, or interior
alterations to existing structures;
Denolition or renoval of structures,
except those structures |ocated on any
historic site as designated in national
or state registers;

The use of any land for the purpose of
cultivating, planting, grow ng, and
harvesting of plants, crops, trees, and
ot her agricultural, horticultural, or
forestry products or animal husbandry,
or aquaculture or mariculture of plants
or animals, or other agricultural

pur poses subject to review by the | ead



(3)

agency in accordance w th paragraph

(3);

The transfer of title to | and;

The creation or term nation of

easenents, covenants, or other rights

in structures or |and,

(K) The subdivision of land into |ots
greater than twenty acres in size;

(L) The subdi vi sion of a parcel of |and
into four or fewer parcels when no
associ ated construction activities are
proposed, provided that the | and which
i s subdivided shall not thereafter
qualify for this exception with respect
to any subsequent subdi vision of any of
the resulting parcels;

(M Installation of underground utility
| i nes and appurtenant aboveground
fixtures less than four feet in height
al ong exi sting corridors;

(N) Structural and nonstructural
i nprovenents to existing single-famly
resi dences including an additional
dwel l'ing unit, where otherw se
perm ssi bl e; and

(O Nonstructural inprovenents to existing
commerci al structures.

Whenever the | ead agency finds that any use,

activity, or operation excluded in paragraph

(2) is or may becone part of a |arger project,

the cunul ative inpact of which may have a

significant environnental or ecol ogical effect

on the special managenent area, that use,
activity, or operation shall be defined as

"devel opnent” for the purpose of this chapter.

N

o -
N N

"Director"” neans the director of the office of

pl anni ng,

or authorized subordi nate or designee.

"Environnental |npact Statenent" or "EI'S' nmeans an
i nformati onal docunent prepared in conpliance with the
environnmental quality commi ssion's rules inplenenting
chapter 343, HRS.

"Hardshi p* nmeans that the applicant nust show that:

(1)

(2)

The land in question cannot yield a reasonable
return if used only for the purpose allowed by
section 15-150- 26;

The request of the applicant is due to unique
ci rcunst ances and not to general conditions in



the area so that the reasonabl eness of section
15-150-26 is not drawn into question; and

(3) The use to be authorized by the variance wll
not change the essential character of the area
or be contrary to the intent or purpose of
this chapter

"Hearing officer" nmeans a person or persons
desi gnat ed and aut hori zed by the | ead agency to conduct
an agency hearing for the purpose of taking testinony, to
report and submt the findings and recommendations to the
| ead agency on matters within the jurisdiction of the
| ead agency pursuant to this chapter.

"Land" means the earth, water, and air above, bel ow,
or on the surface.

"Lead agency" neans the office of planning.

"Revetnent" neans a facing of stone, concrete,
bl ocks, or simlar material built to protect a scarp,
enbanknment, or shore structure against erosion by wave
action or currents.

"Shoreline" neans the upper reaches of the wash of
t he waves, other than storm and seismc waves, at high
tide during the season of the year in which the highest
wash of the waves occurs, usually evidenced by the edge
of vegetation growh, or the upper limt of debris left
by the wash of the waves.

"Shoreline area" neans all of the | and area between
the shoreline setback |line and nean sea |evel.

"Shoreline certification" nmeans a signed statenent
by the chairperson of the board of |and and natural
resources that the shoreline is as | ocated and shown on a
map as of a certain date in accordance with section 205A-
42, HRS, and chapter 13-222, for shoreline
certifications.

"Shoreline setback |ine" neans that |ine established
in section 15-150-20.

"Shoreline survey" nmeans a survey map show ng the
shoreline as determ ned by the board of |and and natural
resources in accordance with section 205A-42, HRS, and
chapter 13-222, for shoreline certifications.

"Speci al managenent area" neans the | and extendi ng
inland fromthe shoreline as delineated on maps filed
with the county.

"Speci al managenent area m nor approval" neans an
action by the | ead agency authori zi ng devel opnent, the
val uation of which is not in excess of $125,000 and which
has no substantial adverse environnental or ecol ogical
effect, taking into account potential cunul ative effects.



"Speci al managenent area use approval" nmeans an
action by the | ead agency authori zi ng devel opnent, the
val uati on of which exceeds $125,000 or which may have a
substanti al adverse or ecol ogical effect, taking into
account potential cumul ative effects.

"Structure” includes, but is not limted to, any
portion of any building, pavenent, road, pipe, flune,
utility line, fence, groin, wall, or revetnent.

"Val uation" shall be determ ned by the | ead agency
and neans the estimted cost to replace the structure in
ki nd, based on current replacenment costs, or in the cases
of ot her devel opnent, as defined in this section, the
fair market value of the devel opnent.

"Veget ati on growt h" means any plant, tree, shrub,
grass, or groups, clusters, or paths of the sane
naturally rooted and growing. (Auth: HRS 88205A-1, 205A-
22, 205A-41, and 206E-8.5) (Inp: HRS 8891-2, 206E-8.5)

SUBCHAPTER 2

SPECI AL MANAGEMENT AREA

8§15- 150- 3 Adoption. The special nmanagenent area for
comuni ty devel opnent districts shall be those
establi shed by the respective counties and shown on
t he speci al managenent area maps. (Auth: HRS §206E- 8. 5)
(I'nmp: HRS 8891-2, 206E-8.5)

815-150-4 I ncluded area. The special managenent
areas of the community devel opnent districts shal
i ncl ude those areas so designated on the maps. (Auth: HRS
8206E-8.5) (I np: HRS 8891-2, 206E-8.5)

815-150-5 (Ohi ectives and policies. The objectives
and policies of this chapter shall be those contained in
section 205A-2, HRS. (Auth: HRS 8206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

815-150-6 Review guidelines. The follow ng
gui delines shall be used by the | ead agency for the
revi ew of devel opnents proposed in the special mnagenent
ar ea:




(1) Al developnent in the special nmanagenent area

shal |

be subject to reasonable terns and

conditions set by the | ead agency to ensure

t hat :
(A

(B)

(O

(D

Adequat e access, by dedication or other
means, to publicly owned or used
beaches, recreation areas, and natural
reserves is provided to the extent
consi stent with sound conservation
princi pl es;

Adequat e and properly |l ocated public
recreation areas and wildlife preserves
are reserved;

Provi sions are nade for solid and
liquid waste treatnent, disposition,
and managenent which will mnimze
adverse effects upon special nmanagenent
area resources; and

Alterations to existing | andfornms and
veget ati on, except crops, and
construction of structures shall cause
m ni nrum adverse effect to water
resources and scenic and recreational
aneni ties and m ni nrum danger of fl oods,
wi nd damage, storm surge, |andsli des,
erosion, siltation, or failure in the
event of earthquake;

(2) No devel opnment shall be approved unl ess the
| ead agency has first found that:

(A)

(B)

The devel opnent will not have any
substantial, adverse environnmental or
ecol ogi cal effect except as such
adverse effect is mnimzed to the
extent practicable and clearly
out wei ghed by public health and safety,
or conpelling public interest. Such
adverse effect shall include, but not
be limted to, the potential cunulative
i npact of individual devel opnents, each
one of which taken in itself m ght not
have a substantial adverse effect and
the elimnation of planning options;
and

The devel opnent is consistent with the
obj ectives and policies established in
section 205A-2, HRS, and the speci al
managenent area gui delines contained in
section 205A-26, HRS.



(3) The |l ead agency shall seek to mnimze, where

reasonabl e:

(A Dredging, filling or otherwi se altering
any bay, estuary, salt marsh, river
nout h, sl ough, or |agoon;

(B) Any devel oprment whi ch woul d reduce the
size of any beach or other area usable
for public recreation;

(O Any devel oprment whi ch woul d reduce or
i npose restrictions upon public access
to tidal and submerged | ands, beaches,
portions of rivers and streans within
t he speci al managenent area and the
mean high tide |ine where there is no
beach;

(D) Any devel opnent which woul d
substantially interfere with or detract
fromthe line of sight toward the sea
fromthe state hi ghway nearest the
coast;

(E) Any devel opnent whi ch woul d adversely
affect water quality, existing areas of
open water free of visible structures,
exi sting and potential fisheries and
fishing grounds, wildlife habitats, or
potential or existing agricultural uses
of land. (Auth: HRS 88205A- 26, 206E-
8.5) (Inp: HRS 8§891-2, 206E-8.5)

815-150-7 Assessnment procedures and gui delines.
Al l devel opnent within the special managenent area of a
comunity devel opment district shall be subject to
assessnment by the | ead agency under the provisions of
this chapter. The assessnent shall be pursuant to the
obj ectives, policies, and guidelines of this chapter.
(Auth: HRS 88205A-27, 206E-8.5) (lnp: HRS §891-2, 206E-
8.5)

815-150-8 General information. Any appl i cant
contenpl ati ng devel opnent within the special nmnanagenent
area shall contact the | ead agency for information
regardi ng procedures and general information to assist in
processi ng devel opnent applications. Auth: HRS 8206E- 8. 5)
(I'mp: HRS 8891-2, 206E-8.5

815-150-9 Filing requirenents. Bef ore the proposed
devel opnment shall be accepted for approval consideration,




any applicant shall file with the | ead agency the
fol | ow ng:

(1) A conpleted application formwhich can be
obtai ned fromthe | ead agency;

(2) Atax map key identification of the property
on which the applicant proposes its
devel opnent ;

(3) A plot plan of the property, drawn to scal e;

(4 A witten description of the proposed
devel opment and a statenent of objectives, and
an estimate of the valuation of the
devel opnent ;

(5 A witten description of the affected
envi ronnment whi ch addresses the devel opnent's
techni cal and environnental characteristics;

(6) A shoreline certification if the parcel abuts
t he shoreline; and

(7) Any other relevant plans or information
pertinent to the analysis of the devel opnent
required by the | ead agency. (Auth: HRS 8206E-
8.5) (Inp: HRS 8891-2, 206E-8.5)

815-150-10 Assessnent. Upon conpliance with the
foregoi ng requirenents, the | ead agency shall notify the
applicant by certified maiil within seven days of receipt
that the application has been accepted. The | ead agency
shal | assess the proposal based on the follow ng
criteria:

(1) The valuation or fair market value of the

devel opnment ; and

(2) The potential effects and the significance of

each effect according to the objectives,
policies, and revi ew guidelines contained in
sections 15-150-5 and 15-150-6, and the

provi sions of chapter 343, HRS, and the
environmental quality comm ssion's EI'S rul es.
(Auth: HRS 88205A-29, 206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

8§15-150-11 Determnation. The | ead agency shall,
within thirty days after subm ssion of the conpleted
information for a proposed devel opnent, notify the
applicant by certified nail that the director has
determ ned the proposal to:
(1) Be exenpt fromthe preparation of an
envi ronnment al assessnent under chapter 343,




HRS, where the | ead agency finds the proposal
is exenpt under section 11-200-8 of the
environnmental quality commi ssion's EIS rul es;

(2) Be exenpt fromthe requirenments of this
subchapt er;

(3) Meet the requirenents for the special
managenent area m nor approval, and issue a
negati ve declaration, which shall be filed
with the office of environnental quality
control where the | ead agency finds that the
proposed devel opnent :

(A Has a valuation or fair market val ue
not in excess of $125,000; and
(B) WIIl not significantly affect the

speci al managenent area;
(4) Require a speci al nmanagenent area use
approval, and shall issue a negative
decl aration which shall be filed with the
of fice of environnmental quality control if
such is required under chapter 343, HRS, where
the | ead agency finds that the proposal:

(A Has a valuation or fair nmarket value in
excess of $125,000; and
(B) WIIl not significantly affect the

speci al managenent area as supported by
studies which, in the | ead agency's
judgnment, sufficiently describe the
potential environnental effects on the
speci al managenent area; or
(5) Require a speci al nanagenent area use
approval, and shall issue an EI'S preparation
notice with the office of environnental
quality control, regardl ess of the valuation
or fair market value of the proposal where the
| ead agency finds that the proposal nay
significantly affect the special managenent
area and that sufficient information to
evaluate this inpact is not available. (Auth:
HRS 8§88205A- 26, 205A-28, 205A-30, 206E-8.5)
(I'np: HRS 8891-2, 206E-8.5)

815-150-12 Environnental assessnent requirenents.
(a) The negative declaration and EI'S preparation notices
shall contain all the information required to be
presented under the environnental quality conm ssion's
ElS rules.




(b) The | ead agency shall assure that the public is
informed of the director's determ nations on speci al
managenent area use approval s through publication of
notices in the Ofice of Environnental Quality Control
Bul l etin or another publication.

(c) I'n processing a negative declaration or
envi ronnent al inpact statenent preparation notice, the
| ead agency shall adhere to chapter 343, HRS, and the
environnmental quality comm ssion's EI'S rul es.

(d) Any devel opnent whi ch has been assessed under
the National Environnental Policy Act or chapter 343,
HRS, and a negative declaration has been filed or a
required EI' S has been accepted nay be waived fromthe
envi ronnment al assessnment requirenents in this chapter
(Auth: HRS 88205A-27, 206E-8.5) (lnp: HRS §891-2, 206E-
8.5)

8§15-150-13 Public hearings. (a) A public hearing
shall be held on all proposed devel opnents decl ared by
the |l ead agency to require a special managenent area use
approval .

(b) The | ead agency shall hold a public hearing at a
date set no |l ess than twenty-one nor nore than sixty
cal endar days after the date the application has been
accepted by the | ead agency for consideration, unless the
si xty-day period is waived by the applicant.

(c) The lead agency shall give witten notice, once
in a newspaper of general circulation in the county where
t he devel opnent i s proposed, at |east twenty cal endar
days in advance, stating the nature of the proposed
devel opnent for which an application is nade and the tine
and place of the public hearing.

(d) The applicant shall give notice of the public
hearing at |east fifteen days prior to the public hearing
to the pertinent nei ghborhood boards, the owners of al
property within three hundred feet of the affected
property, to all owners of the property described in the
application, and to persons who have requested in witing
to be notified of special nanagenent area use approval
hearings or applications; and at |east five days prior to
the public hearing, the applicant shall submt to the
| ead agency proof that the notices in this subsection
wer e given

(e) A public hearing shall be held in the county
where the devel opnent is proposed. Wienever possible, any
such hearing may be held jointly and concurrently with




any ot her hearing required for the sanme proposed
devel opnent .

(f) Upon notification of a public hearing, the
applicant shall pay the State a nonrefundabl e application
filing fee of $500. Such filing fee shall be waived for
public agency projects. (Auth: HRS 8§8205A-29, 206E-8.5)
(I'nmp: HRS 8891-2, 206E-8.5)

815-150- 14 Hearing officer. (a) The | ead agency
may designate a hearing officer to conduct the public
heari ng.

(b) Wthin ten working days fromthe public hearing,
the hearing officer shall transmt findings and
recommendati ons, copies of all submtted witten
testinmony, and a transcript of the testinony presented at
the public hearing to the | ead agency for its
consi deration and decision. (Auth: HRS 8§8205A-29, 206E-
8.5) (Inp: HRS 8§891-2, 206E-8.5)

8§15-150-15 Action by the |lead agency. (a) Wthin
si xty cal endar days after the public hearing, unless an
extension is agreed to by the applicant, the |ead agency
shal | approve with or w thout conditions or deny any
application for devel opnent in a special nmanagenent area.

(b) Wthin ten working days froma determ nation
pursuant to section 15-150-11(1) to (3) unless an
extension is agreed to by the applicant, the |ead agency
shall grant or deny a special managenent area m nor
approval . (Auth: HRS 88205A-29, 206E-8.5) (Inp: HRS 8§891-
2, 206E-8.5)

815-150-16 Contested cases. Any interested person
or agency entitled to a contested case hearing by | aw may
contest any action by the | ead agency in accordance with
chapter 91, HRS. (Auth: HRS §891-9, 206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

815-150-17 Approval required. No devel opnment or
structure shall be constructed wthin the special
managenent area within a community devel opnent district
wi thout first obtaining a determ nation that the proposal
is exenpted or is approved pursuant to the provisions of
this subchapter. (Auth: HRS 88205A-29, 206E-8.5) (Inp:
HRS 8§891-2, 206E-8.5)




8§15-150-18 Approval or exenption to precede other
permts. No agency authorized to issue any
permts or variances pertaining to any devel opnment within
t he speci al nmanagenent area of a community devel opnent
district shall authorize any devel opnent unl ess approval
is first received pursuant to the provisions of this
subchapter. For the purpose of this section, Hawaili
Communi ty Devel opnent Authority community devel opnent
pl ans and state | and use district boundary amendnents are
not permts. (Auth: HRS 88205A-29, 206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

815-150-19 Energency approval s. (a) I'n case of
energency repairs to existing public utilities including,
but not limted to, flood control structures, water,
sewer, gas, and electric transm ssion |ines, and
hi ghways, the respective governnental agency or public
utility conpany is exenpted from obtaining a speci al
managenment area use approval pursuant to the requirenents
of this chapter. Two reports of any repair projects,
val ued in excess of $125,000, shall be recorded with the
| ead agency, one within three days after the start of the
project and the other upon its conpletion.

(b) I'n the event a disaster is inpending or has been
decl ared under county |aw, or under chapters 127 or 128,
HRS, the requirenents of this subchapter shall be waived.
(Aut h: HRS 88205A- 30, 206E-8.5) (I'mp: HRS 8§891-2, 206E-
8. 5)

SUBCHAPTER 3

SHOREL| NE AREA

815-150-20 Lines established. Shor el i ne set back
| ines are established in conmunity devel opnent districts
forty feet inland fromthe certified shoreline. (Auth:
HRS 88205A-43, 206E-8.5) (Inp: HRS 8891-2, 206E-8.5)

815-150-21 Shoreline and setback lines to be shown
on maps, etc. The shoreline and shoreline setback
lines shall be shown on all maps, plats, plans,
construction draw ngs, docunents, and any simlar




material. (Auth: HRS §8205A-43, 206E-8.5) (Inp: HRS §8§91-
2, 206E-8.5)

815-150-22 Shoreline determ nation and
certification. The shoreline shall be determ ned and
certified in accordance with section 205A-42, HRS, and
chapter 13-222 for shoreline certifications. (Auth: HRS
88205A-42, 206E-8.5) (Inp: HRS 8891-2, 205A-42, 206E-8.5)

815-150-23 Prohibited renoval . The m ning or
taki ng of sand, dead coral or coral rubble, rocks, soil,
or other beach or marine deposits fromthe shoreline area
is prohibited with the foll om ng exceptions:

(1) The taking fromthe shoreline area of the
materials, not in excess of one gallon per
person per day, for reasonabl e, personal,
noncomrer ci al use;

(2) Were the mning or taking is authorized by a
variance pursuant to section 15-150-26;

(3) The clearing of the materials from existing
dr ai nage pipes and canals and fromthe nouths
of streans including clearing for the purposes
under section 46-11.5, HRS, provided that the
sand renoved shall be placed on adjacent areas
unl ess such placenent would result in
significant turbidity; or

(4) The cleaning of the shoreline area for state
or county mai nt enance purposes, including the
clearing for purposes under section 46-12,

HRS; provided that the sand renoved shall be
pl aced on adj acent areas unl ess the placenent
woul d result in significant turbidity. (Auth:
HRS §§205A- 44, 206E-8.5) (Inp: HRS §§91-2,
206E- 8. 5)

815-150-24 Prohibited structures. Structures are
prohibited in the shoreline area without a variance
pursuant to this chapter except as provided in section
15- 150-25. (Auth: HRS 88205A-44, 206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

815-150-25 Permtted structures. Structures in
the shoreline area shall not need a variance if:
(1) They were conpleted prior to June 22, 1970;




(2) They received either a building permt, board
of land and natural resources' approval, or
shoreline setback variance prior to June 16,
1989;

(3) They are outside the shoreline area when they
receive either a building permt or board of
| and and natural resources' approval;

(4) They are necessary for or ancillary to
continuation of existing agriculture or
aquaculture in the shoreline area on June 16,
1989;

(5 Work being done consists of maintenance,
repair, reconstruction, and m nor additions or
alterations of |egal boating, maritine, or
wat ersports recreational facilities, which are
publicly owned, and which result in little or
no interference with natural shoreline
processes; or

(6) Work being done consists of repair of
permtted structures; provided that the
permtted structures may be repaired, but
shall not be enlarged within the shoreline
area without a variance. (Auth: HRS 88205A- 44,
206E- 8. 5) (I'nmp: HRS 8891-2, 206E-8.5)

815-150-26 Vari ances. (a) Al structures and
activities wwthin the shoreline area, otherw se
prohi bited shall require a variance. A variance may be
granted for a structure or activity otherw se prohibited
in this subchapter if the director finds in witing,
based on the record presented, that the proposed
structure or activity is necessary for or ancillary the
fol | ow ng:

(1) Cultivation of crops;

(2) Aquacul ture;

(3) Landscapi ng; provided that the | ead agency
finds that the proposed structure or activity
wi |l not adversely affect beach processes and
will not artificially fix the shoreline;

(4) Dr ai nage;

(5) Boating, maritinme, or water sports
recreational facilities;

(6) Facilities or inprovenments by public utilities
regul at ed under chapter 269, HRS;

(7) Facilities or inprovenents by public agencies;

(8) Private facilities or inprovenents that are
clearly in the public interest;




(9) Private facilities or inprovenents which wl|l
nei t her adversely affect beach processes nor
artificially fix the shoreline; provided that
the | ead agency al so finds that hardship wll
result to the applicant if the facilities or
i nprovenents are not allowed within the
shoreline area;

(10) Private facilities or inprovenents that may
artificially fix the shoreline; provided that
the | ead agency also finds that shoreline
erosion is likely to cause hardship to the
applicant if the facilities or inprovenents
are not allowed within the shoreline area;
provi ded further that the | ead agency i nposes
conditions to prohibit any structure seaward
of the existing shoreline unless it is clearly
in the public interest;

(11) Moving of sand fromone | ocation seaward of
t he shoreline to another |ocation seaward of
the shoreline; provided that the | ead agency
al so finds that noving of sand will not
adversely affect beach processes, wll not
di m ni sh the size of a public beach, and wl|
be necessary to stabilize an eroding
shoreline.

(b) No variance shall be granted unl ess appropriate

conditions are inposed:

(1) To maintain safe |lateral access to and al ong
the shoreline or adequately conpensate for its
| oss;

(2) To mnimze risk of adverse inpacts on beach
processes;

(3) To mnimze risk of structures failing and
becom ng | oose rocks or rubble on public
property; and

(4) To mnimze adverse inpacts on public views
to, from and along the shoreline. (Auth: HRS
88205A- 46, 206E-8.5) (Inmp: HRS 8891-2, 206E-
8.5)

§15- 150- 27 Revi ew of pl ans. The | ead agency shal
review and approve or disapprove all plans submtted in
accordance with this subchapter. The | ead agency may
require plans or data in addition to those specified. The
| ead agency nay require changes in any plans or data
submitted in order to obtain optinmm conpliance
practicable to this subchapter that are reasonabl e and




necessary. (Auth: HRS 88205A-43, 206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

815-150-28 Application for variance. (a) The | ead
agency shall receive and review plans for proposed
structures, facilities, or activities that are prohibited
wi thin the shoreline area upon the subm ssion of adequate
pl ans and data attached to a properly executed
application formrequesting a variance through the | ead
agency.

(b) A conpleted application shall include the filing
requi renents contained in section 15-150-9.

(c) The application nust be acconpanied by a filing
fee of $500. In the event of a joint public hearing with
a speci al managenent area use approval, only one filing
fee shall be required.

(d) The applicant nmust provide certification by the
owner or |essee of the property authorizing and condoni ng
the application. (Auth: HRS 88205A-43, 206E-8.5) (I np:
HRS 8891-2, 206E-8.5)

815-150-29 Environnental assessnent. (a) The | ead
agency shall, within thirty days after subm ssion of the
conpleted information for a proposed shoreline area
structure or activity, assess the environnental effects
of the proposed structure or activity in accordance with
the environnental quality conm ssion's EIS rules
i npl enenting chapter 343, HRS, and determine if an EIS is
required. The | ead agency shall notify the applicant by
certified mail of the environmental assessnent
determ nati on

(b) Whenever a special managenent area use approva
and a shoreline variance are required for the sane
devel opnment proposal, the assessnent and determ nation
procedures and environnmental assessnent requirenents
contained in sections 15-150-10, 15-150-11, and 15-150-
12, apply. (Auth: HRS 88205A-43, 206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

815-150-30 Public hearing. The public hearing
procedures contained in sections 15-150-13 and 15-150-14
apply to shoreline variance applications, except that the
| ead agency nay waive a public hearing prior to action on
a variance application for:




(1) Stabilization of shoreline erosion by the
novi ng of sand entirely on public |ands;

(2) Protection of a legal structure costing nore
t han $20, 000, provided the structure is at
ri sk of inmmedi ate danage from shoreline
er osi on;

(3) O her structures or activities, provided that
no person or agency has requested a public
hearing within twenty-five cal endar days after
public notice of the application; or

(4) Mai nt enance, repair, reconstruction, and m nor
additions or alterations of |egal boating,
maritinme, or watersports recreationa
facilities, which result inlittle or no
interference with natural shoreline processes.
(Auth: HRS 88205A-43.5, 206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

8§15-150-31 Deci sion. Wthin sixty days after the
hearing on the application for a variance unless an
extension is agreed to by the applicant, the director
shall render a witten decision for approval or
di sapproval. In cases where action is required on both a
shoreline setback variance and a special managenent area
use approval, the director may grant a variance in
conjunction with the special managenent area use
approval . The provisions contained in section 15-150-16
apply to this section. (Auth: HRS 88205A-43, 206E-8.5)
(I'mp: HRS 8891-2, 206E-8.5)

SUBCHAPTER 4

ENFORCEMENT

815-150-32 Penalties. (a) Any person who viol ates
subchapter 2 shall be subject to a civil fine not to
exceed $10, 000.

(b) I'n addition to any other penalties, any person
who vi ol ates subchapters 2 or 3 shall be liable for a
civil fine not to exceed $1,000 a day for each day the
viol ation occurred or persists.

(c) Any civil fine provided under this chapter may
be i nposed by the circuit court or may be inposed by the
| ead agency after an opportunity for a hearing as
provided in this subchapter. Inposition of a fine shal




not be a prerequisite to any civil fine or other
injunctive relief ordered by the circuit court. (Auth:
HRS 88205A-32, 206E-8.5) (Inp: HRS 8891-2, 206E-8.5)

8§15-150-33 Enforcenent of shoreline setbacks. (a)
The | ead agency shall enforce subchapter 3. Any structure
or activity prohibited by sections 15-150-23 and 15-150-
24, that has not received a variance pursuant to
subchapter 3 or conplied with conditions on a vari ance,
shall be renoved or corrected. No other state or county
permt or approval shall be construed as a variance
pursuant to subchapter 3.

(b) Where the shoreline is affected by a mannade
structure that has not been authorized wi th governnent
agency permts required by law, if any part of the
structure is on private property, then for purposes of
enforcement of this section, the structure shall be
construed to be entirely within the shoreline area.

(c) The authority of the board of |and and natural
resources to determine the shoreline and enforce rul es
establ i shed under section 183-41, HRS, shall not be
di m ni shed by a manmade structure in violation of
subchapter 3. (Auth: HRS §8205A-43.5, 206E-8.5) (Inp: HRS
8891-2, 206E-8.5)

815-150-34 |ssuance of notice of violation and
order. (a) If the director determ nes that any person is
viol ating any provision of this chapter or any condition
of approval issued pursuant to this chapter, the |ead
agency may have the person served, by mail or personal
delivery, with a notice of violation and order.

(b) The notice of violation shall include at |east
the follow ng information:

(1) Date of the notice;

(2) The name and address of the person noticed;

(3) The section of the rules that has been

vi ol at ed;

(4) The nature of the violation; and

(5) The location and tinme of the violation.

(c) The order shall advise the person that the
order is considered final twenty days after the date of
its mailing or delivery unless witten request for a
hearing is nailed or delivered to the | ead agency within
the twenty days and nay require the person to do any or
all of the follow ng:

(1) Cease and desist fromthe violation;




(2) Correct the violation at the person's own
expense before a date specified in the order;

(3) Pay a civil fine not to exceed $10,000 in the
manner, at the tinme, place, and before the
date specified in the order;

(4) Pay a civil fine not to exceed $1,000 for each
day in which the violation persists, in the
manner and at the tine and place specified in
the order, if the person has perfornmed any
devel opnment in violation of this chapter; or

(5) Appear before the | ead agency at a tinme and
pl ace specified in the order and answer the
charges specified in the notice of violation.
(Auth: HRS 8891-9, 205A-5, 205A-32, 205A-43.5,
206E-8.5) (Inp: HRS 8891-2, 206E-8.5)

815-150-35 Effect of the order; right to a
heari ng. (a) The provisions of the order issued by the
di rector pursuant to this subchapter shall becone fi nal
twenty days after the date of the mailing or personal
delivery of the order unless within those twenty days the
person subject to the order requests in witing a hearing
before the | ead agency. The request for a hearing shal
be considered tinely if the witten request is delivered
or mailed and postmarked to the | ead agency within the
twenty days.

(b) Upon receipt of the witten request for hearing,
the | ead agency shall specify a tinme and place for the
hearing, subject to the order, to appear and be heard.
The hearing shall be conducted by the | ead agency in
accordance wth chapter 91, HRS. Follow ng the hearing,
the director may affirm nodify, or rescind the order.
(Auth: HRS 8891-9, 91-9.5, 91-12, 205A-32, 206E-8.5)

(I'np: HRS 8891-2, 206E-8.5)

815-150-36 Judicial enforcenment of the order.
The director may institute a civil action in any court of
conpetent jurisdiction to enforce any order issued
pursuant to these rules. Were the civil action has been
instituted to enforce the civil fine inposed by the
order, the director need only show that the notice of
viol ation and order were served; a hearing was held or
the tine granted to request a hearing had expired w thout
a request; a civil fine was inposed; and that the fine
i nposed has not been paid. (Auth: HRS 8891-14, 205A-32,
206E-8.5) (Inp: HRS 8891-2, 206E-8.5)




815-150-37 Judicial enforcenment of rules. The
director may institute a civil action in any court of
conpetent jurisdiction for injunctive relief to prevent
viol ation of any provision of these rules or any
condition attached to an approved application issued in
accordance with these rules in addition to any other
remedy provided for under these rules. (Auth: HRS 88205A-
33, 206E-8.5) (Inmp: HRS 8891-2, 206E-8.5)

815-150-38 Appeal in accordance with statute. |If
any person is aggrieved by the order issued by the
director pursuant to this chapter, the person nay appeal
the order pursuant to chapter 91, HRS, provided that no
provi sion of the order shall be stayed on appeal unless
specifically ordered by a court of conpetent
jurisdiction. (Auth: HRS 8891A-14, 91-15, 206E-8.5) (Inp:
HRS 8§891-2, 206E-8.5)

SUBCHAPTER 5

SEVERABI LI TY

8§15-150-39 Invalid provisions. | f any provision
of this chapter or its application to any person or
circunstance is held invalid, the invalidity does not
af fect other provision or application of
conditions of these rules which can be given effect
wi thout the invalid provision or application, and to this
end the provisions of these rules are severable. (Auth:
HRS 8891-16, 206E-8.5) (Inp: HRS 8891-2, 206E-8.5)




