Appendi x B

Chapter 15-10
Hawaii Adm ni strative Rul es

DEPARTMENT OF PLANNI NG AND ECONOM C DEVELOPMENT

Adoption of Chapter 15-10
Hawaii Adm ni strative Rul es

January 26, 1987

1. Chapter 15-10, Hawaii Adm nistrative Rules,
entitled "Procurement, Control, Distribution, and Sal e
of Petrol eum Products During Fuel Shortage", is
adopted to read as foll ows:
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815-10- 29 Deci si on and acti on
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Subchapter 1
General Provisions

815-10-1 Purpose. The purpose of this chapter is to
provi de rul es governing the procurenent, control,
di stribution, and sale of petroleum products in the event of
a fuel shortage as defined in Section 125C-2, Hawaii Revi sed
Statutes, in conpliance with section 125C-4 and 125C- 23,
HRS.
[Ef f FEB 17 1987] (Aut h: HRS 88125C-1, 125C-4, 125C-23)

(I'nmp.: HRS 8125C-3, 125C-22)

8§15-10-2 Definitions. As used in this chapter, unless

a different meaning clearly appears in the context:

"Agricul tural production” includes the foll ow ng:

(1) Production of cash grains and field crops,

i ncludi ng cotton and tobacco; vegetables, nelons,
fruits, and nuts, including food grown under
cover;

horticultural specialties including the grow ng of
fl owers, nursery products and seeds; cattle, hogs,
sheep, goats, dairy animals and dairy products,
poultry and poultry products (including pheasants
and quail), and rabbits; bees and honey;

aquacul ture, including, fish, frogs, shellfish,
prawns, al gae, and ot her aquacultural species used
for food;

(2) Agricultural services, including soil preparation,
the planting, cultivating, protection (spraying,
dusting, etc.), and harvesting of crops, tobacco
stemm ng and redrying, cotton ginning, and
preparation of crops for market;

(3) Veterinary services for cattle, hogs, sheep
goats, poultry, and other farm ani mals excl udi ng
pets, pet kennels, groom ng of horses and ot her
equi nes, and groomn ng of pets;

(4) Ornanmental shrub and tree services, excluding
| andscape counseling and planning and | awn and
garden servi ces;

(5) Forestry and forestry services including | ogging
canps and | oggi ng contractors, sawr | ls and
planing mlls;

(6) Commercial fishing, fish hatcheries and preserves,
hunti ng, trapping, and ganme propagation;

(7) Manufacturing or processing of foods and beverages
for human and ani mal consunption, including soft
dri nks, beer, wine, ice, and vegetable and ani nal
fats and oils, but excluding dog, cat, and other
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pet foods, chewing gum and distilled, rectified,
and bl ended |i quors;

(8 Mning, mlling, and manufacture of fertilizers,

pestici des, and agricultural chemn cals;

(9) Farmto market hauling and | og trucking; and

(10) water supply systens for farmirrigation.

"All ocation, daily" neans a retail fuel dealer's
nmont hly fuel allocation divided by the nunber of days in the
nont h on which nmotor fuel sales will be nade.

"Assi gnnent" nmeans an action taken by the shortage
managenent center designating prime suppliers of petrol eum
products to supply state set-aside fuel to an authorized
bul k- pur chasi ng end-user, whol esal e purchaser-consuner, or
whol esal e purchaser-reseller, to alleviate hardship or
emer gency conditions.

"Base period" neans the twelve-nonth period i mediately
precedi ng the governor's official declaration of a fuel
shortage; it is intended to provide a supply benchmark for
determ ning an applicant's needs or eligibility for set-
asi de suppli es.

"Commrerci al use" neans consunption of fuel by those
purchasers engaged primarily in the sale of goods or
services and for uses other than those involving industrial
activities and electrical generation.

"Consuner" means any individual, trustee, agency
partnershi p, association, corporation, conpany,
muni ci pality, political subdivision, or other legal entity
whi ch purchases petrol eum products for ultinmate consunption
in Hawai i .

"Departnment” neans the departnent of planning and
econom c devel opnent .

"Energency services" neans |aw enforcenent, fire
fighting, emergency nedical services, and other groups which
specifically provide essential enmergency services.

"End-user"” neans any person, firm or other entity
which is an ultimte consuner of a petrol eum product.

"Energy production" means the exploration, drilling,

m ning, refining (except for petrol eum products),
processi ng, production, and distribution of coal, natural
gas, geothermal energy, petrol eum or petrol eum products,
shal e oil, nuclear fuels, and electrical energy. The
definition also includes construction of facilities and

equi pnrent and simlar capital goods. Excluded fromthis
definition are synthetic natural gas manufacturing, and

el ectrical generation whose power source is petrol eum based.

"Firm' means any associ ation, conmpany, corporation,
estate, individual, joint venture, partnership, sole
proprietorship, or any entity however organized, including
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charitabl e and educational institutions and federal, state,
and county governnents.

"Fl ag systenl neans a queue managenent measure for use
during a fuel shortage, whereby colored flags are displayed
to indicate whether a retailer has fuel available to the
general public, available only to vehicles providing
emer gency service, or has no fuel avail able.

"Health care facilities" means those facilities,
provi di ng nmedi cal, dental, or nursing services, including
but not limted to clinics, hospitals, nursing homes and the
like.

"I ndustrial use means consunption of fuel by firns
primarily engaged in a process which creates or changes raw
or unfinished materials into another form or product.

"Jitneys" neans any relatively fixed-route, shared-
ride, transportation service offering both fixed and enroute
| oadi ng unl oadi ng of passengers.

"Liter" is the nmetric unit of liquid volune, now
frequently used to neasure fuel. One liter is slightly over
a quart; one liter equals 1.057 quarts or 0.2642 gall on.

"Maxi nrum purchase for separate containers" neans a
gueue managenent measure for use during a fuel shortage, in
whi ch a maxi mum of two gallons of fuel may be sold and
delivered into a separate contai ner other than a vehicle's
fuel tank, for use in |lawn nowers and other small gasoline-
driven appliances.

"M ni nrum purchase requirenment” nmeans a queue nanagenent
measure for use during a fuel shortage, whereby a specified
m ni mum dol | ar ampunt and vol unme of fuel nust be purchased
for a given vehicle during a single transaction. The
primary purpose is to prevent custoners from purchasing
smal | quantities of fuel sinply to keep the tank fill ed.

"Motor fuel retailer"” as used in these rul es includes
every person, firm partnership, association, trustee, or
corporation owning, |easing, renting, managi ng, or operating
a notor fuel service station or other facility offering for
sal e or otherw se dispensing notor fuel to the general
public

"Odd-even sales restriction” neans a queue nmanagenent
measure for use during a fuel shortage, which specifies that
if the license plate nunber of a custonmers vehicle is odd,
the custoner may purchase fuel only on odd-nunbered days of
the nonth, and if the registration nunber of a custoner's
vehicle is even, only on even-nunbered days.

"Passenger transportation services" neans air, water,
rail and surface facilities and services, for carrying
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passengers, whether publicly or privately owned, including
but not limted to:

(1) Tour and charter buses and taxis which serve the

general public;

(2) Bus transportation of pupils to and from schools

and school - sponsored activities;

(3) Vanpool; and

(4) Jitneys.

"Petrol eum products" nmeans notor gasoline, diesel fuel,
gasohol, kerosene, propane, nunber 2 heating oil, number 4,
nunmber 5, and nunmber 6 residual oil for utility and
nonutility uses, and Bunker C fuel.

"Posted hours of operation" means a queue managenment
measure for use in fuel shortage energencies, requiring fuel
retailers to post clearly legible signs indicating the days
and hours during which notor fuels will be dispensed to the
general public. Certain uniform hours applying to al
retail fuel sellers may al so be required.

"Prime supplier” means that supplier which nmakes the
first sale of any petrol eum product into the state
di stribution system for consunption within the State. For
pur poses of the state set-aside, Hawaii refiners are not
consi dered prinme suppliers when transferring, exchanging, or
selling refined products to maj or Hawaii marketers (Shell,
Chevron, Union, Texaco, Aloha, PRI/H RI).

"Prohi bited hours of sale"' neans a gqueue nanagenment
measure for use during fuel shortage energenci es whereby
sal es of nmotor fuel are prohibited during norning and
afternoon peak traffic hours to prevent queues from
interfering with the flow of traffic.

"Resi dential use" neans direct consunption of fuel in a
resi dence, apartnment buil ding, or condom nium or in a
church or other place of public worship, for space heating,
cooki ng, water heating, and simlar uses.

"Sanitation services" neans the collection or disposal
or both of solid wastes for the general public, whether by
public or private entities, and the maintenance, operation
and repair of liquid purification and waste facilities
during enmergency conditions. The termalso includes the
provi si on of water supply services by public utilities,
whet her privately or publicly owned and oper at ed.

"Set - asi de" means the ampbunt of a prinme supplier's
petrol eum product subject to the provisions of the State
set-aside rules and which is made avail able from that
supplier for use by the shortage managenment center in
enmergenci es and to ease hardshi ps due to fuel shortages or
di sl ocations in distribution.
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"Shortage" (of fuel) means a condition which exists
whenever the governor determ nes that there is an increase
in the demand for any petrol eum product which is five per
cent or greater during a current or forthcom ng nmonth than
t he average demand for that product during that nonth in the
i mmedi ately preceding two years, and the increased demand
has not been nmet by a corresponding increase in supply of
t he product in question; or there is a decrease in the
avai | abl e supply of any petrol eum product which is five per
cent or greater during a current or forthcom ng nonth | ess
than the average supply avail able during that sanme nonth in
the i mmedi ately preceding two years, and the decrease has
not been nmet by a correspondi ng decrease in demand for the
product in question; and such increase in demand or decrease
in supply may cause a mmj or adverse inpact on the econony,
public order, or health, welfare, and safety of the people
of Hawaii, and may not be responsi bly managed within the
free market distribution system

"Shortage areas" means a given area or conmunity
suffering hardshi p because of an inbalance in the supply or
di stribution or both, of petrol eum products for whatever

reason, such that lines at service stations are |onger,
hours of dispensing fuel are shorter, and fuel is generally
in shorter supply than in other conparable areas. |If prinme

suppliers cannot readily correct the inbal ance, then county
officials or designated area representatives nmay apply to
the State for hardship set-aside to correct the inbal ance,
provi di ng docunent ati on of the existence of such an area
shortage. For purposes of this definition, an area or
community may be a town, city, or unincorporated area; an
island; a mlitary base exchange; or any well-defined or
recogni zed area characterized by geographic features (e.qg.,
a valley) or by traditional acceptance as a conmunity.

"Shortage managenent center"” or "SMC' nmeans the office
within the state departnment of planning and econonic
devel opnent designated to manage the state set-aside and
ot her fuel energency prograns.

"Supplier"” means any firmor any part or subsidiary of
any firm other than the Federal Departnment of Defense,
whi ch presently supplies, sells, transfers, or otherw se
furni shes as by consi gnment, any petrol eum product subject
to the State set-aside to whol esal e purchasers or end-users,
including refiners, natural gas processing plants or
fractionating plants, inporters, resellers, jobbers, and
retailers.

"Tel ecommuni cation services" means the operation,
mai nt enance and repair of voice, tel egraph, video, and
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sim lar comruni cation services to the public by a
conmuni cati ons conmon carrier.

"Vanpool i ng" neans eight or nore persons commuting on a
daily basis to and from work by nmeans of a vehicle having a
seating capacity of eight to fifteen adult passengers.

"Whol esal e purchaser” means a whol esal e purchaser-
resell er or whol esal e purchaser-consumer or conbination of
bot h.

"Whol esal e purchaser-consunmer" means any person, firm
or other entity which is an ultimte consuner of fuel and
whi ch, as part of its normal business practice, purchases or
obtains a petrol eum product subject to the state set-aside
froma supplier and receives delivery of that product into a
storage tank substantially under the control of that firm at
a fixed | ocation.

"Whol esal e purchaser-reseller” means any person, firm
or other entity which purchases, receives through transfers,
or otherw se obtains, as by consignnent, a product subject
to the State set-aside and resells or otherwi se transfers it
to other purchasers w thout substantially changing its form
(for example, a service station). [Eff FEB 17 1987]

(Aut h: HRS §8125C-1, 125C-4) (I rmp: HRS §125C- 3)

Subchapter 2

Retail Sal es Measures

8§15-10-3 (dd-even sales restrictions. (a) At the
retail level, nmotor fuels shall not be dispensed into any
vehi cl e on any odd-nunbered day of the nmonth (1st, 3rd,
27th, etc.) unless the last nunerical digit on the license
pl ate of that vehicle is odd.

(b) At the retail level, motor fuels shall not be
di spensed into any vehicle on any even-nunbered day of the
month (2nd, 4th, 30th, etc.) unless the |last nunerical digit
on the registration (license) plate of that vehicle is even.

(c) In the event that there are no nunerical digits,
but only letters (e.g., as in sone personalized |license
pl ates), the registration plate shall be considered even.

(d) For any cal endar nonth consisting of an odd numnber
of days (31, or 29 for February in |eap years), fuel sales
made on the |ast day of the month will not be subject to the
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odd- even restriction, but shall be nade w thout regard to
the license plate of the vehicle.

(e) Motor fuel purchases nade at self-service gasoline
stations, whether paynent is nade by insertion of a credit
card in a card-readi ng mechanism by the use of coin-
operated punps, or by paynent to a cashier, shall be
governed by the sanme odd-even rules. During a decl ared
shortage situation, an attendant shall be present to verify
the odd or even |license nunber and conpliance with other
rul es as applicable.

(f) Odd-even sales restrictions shall not apply to:

(1) Vehicles in priority categories as provided in

section 15-10-18(3) and (4);

(2) Vehicles displaying the Kahili sticker on the

wi ndshield indicating a disabled person;

(3) Commrercial vehicles marked with an appropriate

sticker; or

(4) Vehicles operated in an unusual energency

situation in the judgnent of the retail station
oper at or.

(g) When dispensing notor fuel to the general public,
mot or fuel retailers shall not refuse to sell fuel to anyone
for any reason other than non-conpliance with this chapter
or problenms related to paynment or credit. Mtor fuel
retailers shall not require the purchase of special goods or
services such as car washes, tires, lubrication, or other
goods and services, as a condition to the purchase of notor
fuel. In addition, retailers shall not dispense fuel on a
preferential basis such as by appointment or to regul ar
custoners only.

(h) If fuel supplies are limted to the extent that
the sinple odd-even system does not relieve queueing to a
sufficient extent, alternative systens nmay be put into
effect by executive order of the govenor. For exanple, a
t hree- day/ Sunday cl osi ng plan shall permt purchase of
gasoline only twice a week: |icense nunbers ending in 0, 1,
2 and 3 shall purchase fuel on Monday and Thursday; 4, 5, 6,
and 7 on Tuesday and Friday, and 8, 9, and letters on
Wednesday and Saturday. Stations shall be closed for
gasol i ne sales on Sundays. Still other arrangenents may
permt purchasing fuel only once a week or at other
i nterval s.

[Eff FEB 17 1987] (Auth: HRS §§125C-1, 125C-4) (I np:

HRS §125C- 3)

815-10-4 M ni rum and maxi mum purchase requirenents.

(a) Specific m ninmmdollar anmount or volume of notor
fuel shall be purchased for a single vehicle during a single
transaction. When the m ni mum anount specified, in the
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governor's executive order is a whole dollar anount, it

shall include all applicable taxes. |If the vehicle's tank
cannot hold the entire anount of fuel covered by the m ni num
dol | ar anount or volune, the retailer may collect the total
amount of the required mninmum sale. Under no circunstances
shall a separate container be used for fuel to nmake up the
difference between the vehicle's capacity and the specified
m ni mum purchase. Signs clearly detailing the m ninum
purchase rul e shall be displayed on each notor fuel punp at
every retail station.

(b) The m ninmum purchase requirenent restriction shal
not apply to the follow ng:

(1) Vehicles having a tank capacity of eight gallons

or |ess;

(2) Modtorcycles, nopeds, and simlar two or three-

wheel ed vehi cl es;

(3) Police, fire, anmbul ance, or other emergency

vehi cl es; or

(4) Vehicles operated in an unusual energency

situation in the judgnment of the retail station
oper at or.

(c) No sale of fuel shall be nmade in excess of twenty-
five gallons or ninety-five liters. This restriction shal
not apply to comrercial vehicles marked with an appropriate
sticker. (Eff FEB 17 1987] (Aut h: HRS §8125C-1, 125C-4)

(I rmp: HRS §125C- 3)

815-10-5 Maxi mum purchase for separate contai ners.

Not nmore than two gallons or eight liters of notor fue
shall be sold or purchased for delivery into a "safety
approved" container other than the fuel tank of a vehicle,
to be transported away fromthe prem ses of a retail seller
This restriction shall not apply to containers to be used
for a commercial purpose, such as for fueling comercia
| andscapi ng or construction equi pnent, electrical
generators, etc.

[Eff FEB 17 1987] (Aut h: HRS §8125C-1, 125C-4) (I nmp:

HRS §125C- 3)

815-10-6 Posted hours of operation. (a) Each notor
fuel retailer shall post signs clearly legible fromoff the
prem ses indicating the days and hours during which notor
fuel s shall be dispensed to the general public. The signs
may include, but are not limted to, the weekend day and
time the station will be open. The retailer shall dispense
nmot or fuel during the days and hours posted on the sign.
The opening tine shall be stated. Oher selling times shall
al so be stated, but may be qualified with the statenment "if
daily gas allocation still available" or other simlar
| anguage. If a queue exists when a retailer nears the end
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of the retailers daily allocation of fuel or nears closing
time for the sale of fuel, a sign may be placed on the rear
of the last vehicle the retailer reasonably feels may be
serviced, stating "LAST CAR FOR GAS."

(b) Every notor fuel retailer shall open for public

sale of fuel at or before 6:00 a.m, Monday through

Friday, unless exenpted. Stations may continue public

sal es at any other tinmes not expressly prohibited by

this chapter.

(c) Weekend and hol i day sales of notor fuel shall be
coordi nated by the division of neasurenent standards, state
departnment of agriculture, so that to the extend possible,
at | east one station in each area shall have punps open on
weekends and hol i days during the hours from8:00 a.m to
5:00 p.m unless at |east one-sixth of the retailer's weekly
nmot or fuel allocation is sold before 5:00 p.m This
subsection shall not apply to any notor fuel retailer who is
out of fuel because of later delivery or who has fewer than
three punps installed at the retail station.

(d) Motor fuel retailers having regular commerci al
customers who are in priority category (as provided in
section 15-10-18 (3) and (4) shall establish certain hours
of operation, which shall be posted in accordance with
subsection (a), to service priority and comrerci al custoners
who are not subject to the restrictions which apply to the
general public. Such commercial vehicles shall be issued a
sticker indicating their priority and exenption fromthe
restrictions.

[Eff FEB 17 1987] (Auth: HRS 8§8125C-1, 125C-4) (I np:
HRS 8§125C- 3)
8§15-10-7 Prohibited hours of sale. The di spensi ng

of fuel by nmotor fuel retailers may be prohibited during
certain hours in urban or congested areas to prevent queues
frominterfering with peak hour traffic flow For exanple,

t hat di spensing may be prohibited between 7:00 a.m and 8: 15
a.m and between 4:00 p.m and 6:00 p.m, Monday through

Friday in the city and county of Honolulu. [Eff FEB 17
1997] (Aut h: HRS 88125C-1, 125C-4) (1 MP: HRS
8§125C- 3)

815-10-8 Sales linmted to daily allocations. Mot or
fuel retailers shall manage their nonthly fuel supply so
that it will last through the nonth. A daily allocation of

fuel shall be determ ned by dividing the dealer's nonthly
fuel supply allocation by the number of days in the nonth on
whi ch notor fuel sales shall be nade. A motor fuel retailer
may sell up to ten per cent of the next day's allocation in
addition to the current day's allocation, provided that the
following day's sale of fuel is reduced by the anount.
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[Eff FEB 17 1987] (Aut h: HRS §8125C11, 125C-4) (I nmp:
HRS §125C- 3)
8§15-10-9 Uniformflag system (a) Motor fuel
retailers shall indicate their fuel supply and service

situation by the display of a flag at |east eighteen inches
square and easily visible fromoff the prem ses. The flags
shall have the follow ng colors and correspondi ng neani ngs:

(1) Geen flag neans notor fuel is available to
t he general public;

(2) Red flag nmeans nmotor fuel is not avail able
and the station is closed or open only for
auto servicing; and

(3) Yellow flag nmeans notor fuel is avail able
only to enmergency vehicles or others exenpt
fromthe order and the station is open for
aut o servi cing.

(b) If aretailer is out of any grade of notor fuel
but is otherwi se still dispensing fuel to the genera
public, the retailer shall attenpt to the best of the
retailer's ability to indicate by neans of signs which
grades are not avail abl e.

[Eff FEB 17 1987] (Auth: HRS §8§125C-1, 125C-4) (I np:

HM 8125C- 3)

815-10-10 Applicability; violations. (a) Unless
ot herwi se specified, this chapter shall apply to a:

(1) Vehicle operator;

(2) Motor fuel retailers; or

(3) Motor fuel retailer or an enpl oyee thereof.

(b) A violation of these rules may result in a
crimnal charge against any or all of the persons specified
in subsection (a). [Eff FEB 17 1987] (Aut h: HRS §8125C-
1, 125C-4) (I mp: HRS §125C- 3)
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Subchapter 3

St ate Set - Aside Program

8§15-10-11 Set-aside system (a) In the absence of a
federally authorized set-aside system the governor or a
aut horized representative, in order to manage an energy
shortage within the State, may i nplenent a state set-aside
system for any or all of the follow ng petrol eum products:
not or gasoline, diesel fuel, heating oil, kerosene, propane,
and residual fuel oil.

(b) A shortage managenment center (SMC) within the
departnment shall direct prime suppliers to make avail able to
the State each nonth a percentage, not to exceed five per
cent of the total ampunt of each designated petrol eum
product which they expect to nake available for sale within
the State during that nonth. The SMC shall assign set-aside
supplies to neet the enmergency and hardshi p needs of
whol esal e purchaser-consuners, particularly those in certain
priority categories such as police and fire departnents,
medi cal and health care, public transportation, etc.
Additionally, the set-aside program shall permt the SMC to
make assignments of fuel to comercial and priority end-
users who customarily purchase fuel from a whol esal e
purchaser-reseller, through the appropriate supplier, to
all eviate hardshi ps, and al so through the appropriate
suppliers, to alleviate unusual shortage conditions in a
shortage area. [Eff FEB 17 1987] (Aut h: HRS 8§125C- 23)

(I mp: HRS 8§8125C- 22, 125C-23)

8§15-10-12 Set-aside volune. (a) The SMC shall notify
each prinme supplier of the nonthly set-aside percentage, not
to exceed five per cent, applicable to each product subject
to the set-aside program Prine suppliers shall be notified
of set-aside percentages not |ater than fifteen days prior
to the beginning of each allocation nonth.

(b) The total set-aside volune available to the SMC
for any particular nonth shall be the sum of the anmounts
cal culated by nmultiplying the state set-aside percentage
| evel by each prinme supplier's estimated supply for that
nmonth which will be sold into the state's distribution
system for consunption within Hawaii. The set-aside for a
particul ar nonth shall not be accunul ated or deferred by the
State, but shall be made available fromcurrent nonthly
stocks of prime suppliers.
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(c) The SMC shall confirmthe set-aside volunme for a
particul ar month fromthe supplier's nonthly report (Form
ElI A 782C whi ch shall be received by the SMC not |ater than
five working days prior to the first day of the applicable
nont h.

[Eff FEB 17 1987] (Aut h: HRS §125C-23) (I np: HRS
88125C- 22, 125C-23)
§15-10- 13 Assi gnnent of set-asi de. (a) At any tinme

during the nonth the SMC may order the assignnent of all or
part of a prinme supplier's set-aside volune through the
prime supplier's normal distribution systemin the State.

(b) The SMC shall assign set-aside to neet enmergency
and hardship requirenents of all whol esal e purchaser -
consuners and end-users who customarily purchase fuel from
whol esal e purchaser-resellers. The SMC may direct a prinme
supplier to supply set-aside to a whol esal e purchaser-
consumer or bul k- purchasi ng end-user directly, or to supply
set-aside through the appropriate supplier to a comerci al
or priority end-user who purchases fuel at retail

(c) The SMC shall not authorize assignnment of set-side
fuel for requests involving less than fifty gallons, except
i n special cases.

(d) Fromtinme to tinme, the SMC may desi gnate shortage
areas. At any time during the nonth, the SMC nay order sone
or all of the prime suppliers having retail outlets in such
shortage areas to release part or all of their remining
set-aside volune through their normal distribution systens
to increase the allocations of all suppliers' retail outlets
| ocated within such shortage areas.

(e) Orders issued by the SMC in accordance with this
section shall be in witing and effective imediately upon
presentation to the prine supplier's set-aside volune for
the nonth of issuance, even if for sone reason delivery
cannot be made until the foll ow ng nonth.

(f) The SMC shall assign set-aside at the beginning of
the nonth if an applicant can denonstrate that a supply
energency or hardship is faced which requires i mediate
attention. By the fifteenth day of the nonth, the SMC shall
make an initial determ nation as to how nuch of the set-
aside shall be released to prine suppliers. Any set-aside
products not allocated by the twentieth of the nmonth shal
automatically revert to the supplier. [Eff FEB, 17 1987]

(Aut h: HRS §125C-23) (I np: HRS 8§8125C- 22, 125C-

23)

8§15-10- 14 Base peri od. (a) A base period shall be
adopted by the SMC and shall be used as a historical
benchmark from which the SMC shall evaluate the validity of
any application for set-aside assignnent. The base period
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for all applicants shall be the twelve nonth period
i mmedi ately preceding the official declaration of a shortage
by the governor.
(b) All fuel made available to applicants shall be
assi gned, when possible, to the supplier
di stribution system from which the applicant
purchased fuel during the base period
(c) Prime suppliers shall be responsible for snoothing
out anonmmal ous situations in their custonmers' base periods,
such as a business being closed during a portion of the base
peri od.
(d) All applicants for set-aside shall be required to
list on each application their base period purchases and the
names of their base period prinme suppliers or distributors,

or both. [Eff FEB 17 1987] (Aut h: HRS 8§125C-23) (I np:
HRS 88125C- 22, 125C-23)
815-10-15 Supplier liaison to the State. Each prinme

supplier shall designate a person to act as a liaison for
and on behalf of the prine supplier with respect to the set-
asi de system Each prinme supplier operating within the
State shall notify the SMCin witing of the designation
within ten day of the inplenentation of a set-aside program

[Eff FEB 17 1987] (Aut h: HRS §125C-23) (I np: HRS
88125C- 22, 125C-23)
8§15-10-16 Pri ce. Each supplier shall make avail abl e

to bul k purchasi ng end-users, whol esal e purchaser-consuners,
or whol esal e purchaser-resellers at prices prevailing for
simlar classes of purchasers fromthat supplier in the
|l ocality of the set-aside purchaser at the tine of sale of
t he product. Suppliers shall charge prevailing prices for
set -asi de products, and shall not place a prem um or spot
price on set-aside volunes except to recover docunented
extra transportation costs to deliver the set-aside fuel in
accordance with the supplier's normal business practice.
Any report of unjustifiable prices charged to an applicant
for set-aside fuel may be investigated by the SMc or the
state attorney general. [Eff FEB 17 1987] (Aut h: HRS
8§125C-23) (I np: HRS 88125C- 22, 125C-23)

815-10-17 Application process for set-aside supplies.

(a) An applicant may be a whol esal e purchaser-consuner
seeki ng an assignnment fromthe set-aside programto neet a
hardshi p or enmergency, or a comercial or priority end-user
who customarily purchases fuel froma retail fuel outlet
(service station) or jobber and who has a hardship or
energency situation. Whol esal e purchaser-resellers are not
eligible to apply for set-aside.

(b) Application for assignnment for fuel fromthe set-
asi de supplies shall be nade in witing or by tel ephone.
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The appropriate formto file is state form SMC-1, which may
be obtained fromthe SMC or other designated agencies.
Whet her verbal or witten, applicants nust provide at | east
the foll ow ng:
(1) The applicant's nanme, address, and tel ephone
nunber;
(2) Nanme of the applicant's contact person;
(3) Category of the applicant (whol esale
pur chaser-consumer or comrercial retail
pur chaser);
(4) Nanme of the applicant's supplier product
brand and type;
(5) Delivery location;
(6) A list of the applicant's nonthly purchases
of fuel during the twelve nonths imedi ately
preceding the State's declaration of a
shortage enmergency. |In addition, wholesale
pur chaser-consuners shall state the nature of
their emergency or hardship and the efforts
made to manage the situation and to conserve
fuel;
(7) Any previous assignnment order fromthe set-
asi de systemthat was issued to applicant;
(8) A statenent that the applicant's historical
supplier is unable to supply the applicant's
requi rements through normal channels, or if
t he applicant does not have a supplier, a
statenment that the applicant has contacted
two suppliers who could not supply the
applicant with the requested product, and
showi ng the identity of such suppliers; and
(9) Any other relevant information requested by
t he SMC.

(c) Al applicants shall submt their application for
set-aside supplies to the SMC by the fifteenth of the nonth
for which fuel is being allocated. |If the fifteenth falls
on a weekend or on a state or federal holiday, the
application shall be filed by the precedi ng workday. Only
emergency applications shall be received after that date.

(d) Applications shall be filed with the Hawai i
Shortage Management Center, Departnent of Planning and
Econom ¢ Devel opnent.

(e) Applicants on the neighbor island shall file
applications through their respective county fuel office,
from which county fuel office shall pronptly forward the
application to the SMC with any added recommendati ons by the
county.
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[Eff FEB 17 1987] (Aut h: HRS 8125C-23) (I np: HRS
8§8125C- 22, 125C-23)

815-10-18 Eval uati on of application. (a) The SMC may
initiate an investigation of any statenment in an
application, whether witten or oral, and use in its
eval uation any relevant facts obtained by that
investigation. All applications and information contained
therein are considered confidential and shall not be
di sclosed. 1In evaluating an application, the SMC may
consi der any source of information.

(b) The SMC may di snmiss an application w thout
prejudice if the SMC determ nes that there is insufficient
i nformati on upon which to base a decision and if upon
request the necessary additional information is not
submtted. |If the failure to supply additional information
is repeated or wilful, the SMC may di sm ss the application
with prejudice.

(c) First priority for set-aside shall go to whol esal e
pur chaser-consuners and end-users who buy either directly
fromprinme suppliers or from whol esal e purchaser-resellers
and are involved in any of the followi ng activities:

(1) Agricultural production, including agricultural

trucking and agricultural aviation;

(2) Aviation ground support vehicles and equi pnment;

(3) Cargo, freight, and mail hauling truck

(4) Enmergency services;

(5) Energy production;

(6) Health care facilities;

(7) Nonmlitary marine shipping;

(8) Public utilities;

(9) Mass passenger transportation services;
(10) Sanitation services;

(11) Tel econmuni cation services; or

(12) Street and hi ghway mai ntenance, and repair.

(d) Second priority for set-aside shall go to al
whol esal e purchaser-consuners and end-users not listed in
subsection (c).

(e) In addition to neeting the needs or priority end-
users or whol esal e purchaser-consuners, the SMC may assign
set-aside in accordance with section 15-10-13.

(f) The SMC may add to, delete from or otherw se
amend the priority classification when the anendnent is
acconmplished by witten justification. The anmendnents shall
be publicly announced and advertised. [Eff FEB 17 1987]

(Aut h: HRS 8125C-23) (I np: HRS §8125C- 22, 125C-
23)

815-10-19 Deci si on and authorization of set-aside
assi gnnents. (a) Upon consideration of the application,
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and other relevant information received or obtained during
its evaluation, the SMC shall make a deci sion denying or
granting the application.

(b) Upon granting a set-aside, the SMC shall issue to
t he applicant an order authorizing such assignnent. The
order shall state that it is effective upon issuance and
shal | expire unless the applicant presents a copy of the
order to the prinme supplier or a designated representative
thereof with ten days of the issuance of the order. The SMC
shall mail copies of the order to the applicant and to the
state representative of the designated prinme supplier.

Prime Suppliers shall provide the assigned anount of a
product specified in the order upon its receipt or
presentation by the applicant.

[Eff FEB 17 1987] (Aut h: HRS §125C-23) (I np: HRS
8§8125C- 22, 125C-23).

815-10-20Tinme limts for action on applications.

(a) If the SMC fails to take action on an application,
whet her oral or witten, within fifteen days of filing then
the applicant nay treat the application as having been
deni ed and may appeal therefrom as provided in this chapter
If the application is oral it shall be considered filed on
the date that it is orally communicated to the SMC, and an
application shall be conpleted and filed within 24 hours of
t he tel ephone call by the person receiving the call.

(b) The SMC may tenporarily suspend the fifteen day
limt described in subsection (a), by mailing a notice to
the applicant that additional information is necessary to
eval uate the application or that the application is
i nproperly filed. That tenporary suspension shall remain in
effect until the SMC mails the applicant a notice that the
addi tional information requested has been received and
accepted or that the application has been properly filed, as
appropriate. Unless otherwi se provided in witing by the
SMC, the fifteen day period shall resunme on the first
wor ki ng day following the date on which the SMC nail s
applicant the notice that it has received and accepted the
addi tional information or that the application has been
properly filed. [Eff FEB 17 1987] (Aut h: HRS 8§125C-
23) (1 np: HRS 8§8125C- 22, 125C-23)

8§15-10-21 Appeal s; Wio may file. (a) Any person nay
file an appeal if aggrieved by a set-aside order issued by
t he SMC.

(b) An appeal shall not be filed regarding a set-aside
request that has been reduced by the SMC by a set percentage
for all applicants in the sanme priority category.

[Eff FEB 17 1987] (Aut h: HRS §125C-23) (I np: HRS
8§8125C- 22, 125C-23)
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8§15-10-22 When to appeal. Any appeal of a SMC order
regardi ng a set-aside application shall be postmarked not
| ater than fifteen days after the postmark date of the
deci sion which is being appealed. [Eff FEB 17 1987] (Aut h:
HRS 8125C-23) (I nmp HRS 88125C- 22, 125C-23)
8§15-10-23 What to file. (a) A person appealing a
SMC order shall file:

(1) A witten "Appeal of Order"™ which should be
clearly | abel ed as such, both on the appeal
and on the outside of the envel ope in which
the appeal is transmtted, and shall be
signed by the person filing the appeal; and

(2) A copy of the order which the appellant is
appeal i ng.

(b) If the appellant w shes to claimconfidenti al
treatment for any information contained in the appeal or
ot her documents subm tted under this subsection, the
appellant shall file together with the appeal a second copy
of the docunment from which has been deleted the information
for which the appellant wi shes to claimconfidential
treatment. The appellant shall indicate in the original
"Appeal of Order"” that is confidential or contains
confidential information and shall file a statenment
specifying the justification for non-disclosure of the
information for which confidential treatnment is claimnmed.

[Eff FEB 17 1987] (Aut h: HRS §125C-23) (I np:
HRS 8§8125C- 22, 125C-23)
§15-10- 24. Where to file. Appeals from State set -

asi de orders shall be filed with the SMC, Departnment of
Pl anni ng and Econom c Devel opment. ATTENTION: State Set -
Asi de Appeal s.

[Eff FEB 17 1987] (Aut h: HRS 8§125C-23) (I np: HRS
8§8125C- 22, 125C-23)
815-10-25 Notice to interested parties. (a) The

appel l ant shall send, in a manner that it shall be received
on the next follow ng day, a copy of the appeal and any
subsequent anendnments or other docunents relating to the
appeal, or a copy from which confidential information has
been del eted in accordance with section 15-10-23 (b), to
each person who is likely to be aggrieved by the action
sought, including those who participated in any prior
proceedi ngs regarding the subject application for set aside
supplies. The copy of the appeal shall be acconpani ed by a
statenent that the person may submt comments regarding the
appeal to the SMC within three day. The appeal shal
include certification that the appellant has conplied with
the requirenments of this subsection and shall include the
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names and addresses of each person to whom a copy of the
appeal was sent.

(b) Notwi thstandi ng subsection (a), if an appell ant
determ nes that conpliance with that subsection would not be
practicable, the appellant shall:

(1) Conply with the requirenments of subsection
(a) with regard to those persons for whomit
is reasonabl e and possible to notify; and

(2) Include with the appeal a description of the
persons or class or classes of persons to
whom noti ce was not sent.

The appellant nay be require to provide additional
or alternative notice, or it nay be determ ned that the
notice required by subsection (a) is not practicable.

[Eff FEB 17 1987] (Aut h: HRS §125C-23) (I np: HRS
8§8125C- 22, 125C-23)

8§15-10-26 Contents of appeal. (a) The appellant
shall specify the precise |egal and factual bases for the
appeal, fully explaining why the appellant believes the
SMC' s order was wong and why the appellant's particul ar
situation constitutes a hardship or emergency requiring the
appellant to receive fuel under the State set-aside program
The State shall assign fuel only if the appellant can
denonstrate that the appellant is experiencing a hardship or
enmer gency.

(b) To assist the SMC in processing the appeal
and to ensure that the appellant's position is fully
under st ood, the "Appeal of Order"” shall include at |east the
fol |l owi ng:

(1) The action nunber assigned by the SMC and

found on the Order or the letter of denial;

(2) The nonth for which set-aside was applied,

(3) The exact reasons why the appellant believes
t he deci sion nade by the SMC is erroneous;

(4) A statenent indicating that new or additional
information is submtted and an expl anation
as to why the informtion was not submtted
with the original application;

(5) An estimate of the m ni mum anount of fuel
needed to carry on the appellant's
activities;

(6) The distance to the nearest retail outlet and
whet her the appellant has attenpted to obtain
fuel fromthat outlet, and an explanation if
t he appel |l ant has not done so;

(7) A statenent of all efforts the appellant has
undertaken in appellant's operations to
conserve fuel;
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(8) A statenent as to what will happen to the
appel lant's operations if the appell ant does
not receive the requested set-aside fuel; and

(9) Any other reasons why appellant believes that
the circunstances entitle appellant to
recei ve set-aside assistance for instances of
hardship or emergency. [Eff FEB 17 1987]

(Aut h: HRS 8§125C-23) (I MP: HRS
88125C- 22, 125C-23)
815-10- 27 Processi ng of appeal. (a) The SMC may

initiate an investigation of any statenment in an appeal and
use in its evaluation any relevant facts obtai ned by such
investigation. The SMC may solicit and accept subm ssions
rel evant to any appeal provided that the appellant is
af forded an opportunity to respond to all subm ssions. 1In
eval uati ng an appeal, the SMC nay consi der any other sources
of informtion.

(b) If the SMC determ nes that there is insufficient
i nformation upon which to base a decision and if, upon
request, the necessary additional information is not
submtted, the SMC may dism ss the appeal, with | eave to
amend within a specified tinme. |If the failure to supply
addi tional information is repeated or wilful the SMC may
di sm ss the appeal with prejudice. |If the appellant fails
to provide the notice required by section 15-10-21 (5), the
SMC may di sm ss the appeal w thout prejudice. |If the
appel l ant submts false statenents that appellant may be
subj ect to prosecution.

[Eff FEB 17 1987] (Aut h: HRS 8125C-23) (I np: HRS
88125C- 22, 125C-23)
815-10-28 Criteria for evaluating appeal. (a) An

appeal may be summarily denied if:

(1) It is not filed in a timely manner, unless good
cause is shown for any del ay;

(2) It is apparent that the appeal has failed to
state, and to present facts and | egal argunent in
support thereof, that the SMC s action was
erroneous in fact or in law, or that it was
arbitrary or capricious.

(3) The appellant does not establish that the appeal
was filed by a person aggrieved by the SMC action;
or

(4) The appellant has failed to neet its burden of
proof as to why the SCM s deci sion should be
rever sed.

[Eff FEB 17 1987] (Aut h: HRS §125C-23) (I np:
HRS §125C-22, 125C-23)
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815-10-29 Deci sion and actions. (a) Any appeal filed
shall be acted upon by the SMC within fifteen days of the
post mar ked date of the appeal.

(b) Upon receipt of a letter of appeal, the SMC shal
send a letter to the appellants acknow edging its receipt.
The letter of appeal and any information submtted, with it
shall be imredi ately schedul ed for reconsideration. The SMC
shal | have three working days within which to reconsi der the
appeal ed decision. During this reconsideration process the
SMC shall contact the appellant by tel ephone. The
reconsi deration shall result in the SMC

(1) Reversing its prior decision and granting the
appellant all the fuel for which appellant
has appl i ed;

(2) Granting an increase in the anmount originally
assi gned, although the increase may be | ess
t han the anmount originally requested; or

(3) Affirmng the prior decision.

(c) If the SCMreverses its prior decision and grants
appellant the total anmount of fuel originally requested, no
further action is necessary other than notifying the
appel l ant of the decision, and notifying the supplier to
supply the appropriate anount of fuel.

(d) If the SMC grants appellant an increase in the
amount of fuel, but the anmpbunt granted is |less than the
amount originally applied for, the appellant may accept the
i ncreased anmobunt in satisfaction of the appeal, thereby
endi ng the appeal, or the appellant may choose to request a
review of the appeal by the Energy Resources Coordi nator
(ERC). In the latter case, the ERC will make an i ndependent
and final determ nation regardi ng the appeal.

(e) If the SMC affirns its initial decision, the ERC
shall make an i ndependent and final decision on the nerits
of the appeal if the appellant appeals fromthe SMC s
affirmace of its prior decision.

(f) A decision of the ERC constitutes the final
adm ni strative renmedy available to an applicant for set-
asi de supplies.” [Eff FEB 17 1987] (Aut h: HRS 8125C-
23) (1 np: HRS 8§88125C- 22, 125C-23)

2. The adoption of chapter 15-10, Hawai i

Adm ni strative Rules, shall take effect ten days after
filing with the O fice of the Lieutenant Governor.

| certify that the foregoing are copies of the
rules drafted in the Ranseyer format, pursuant to the
requi rements of section 91-4.1, Hawaii Revised Statutes,
whi ch were adopted on FEB 17 1987, and filed with the Ofice
of the Lieutenant Governor.
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