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SUBJECT: Psychotherapy Notes

I. SUMMARY OF CHANGES: This change request instructs contractors not to
request that a provider submit psychotherapy notes. It states that physically integrating
information excluded from the definition of psychotherapy notes and protected
information into one document or record does not transform the non-protected
information into protected psychotherapy notes. Finally, it indicates that the provider is
responsible for extracting the information needed to support that the claim is reasonable

and necessary.

NEW/REVISED MATERIAL -EFFECTIVE DATE*: February 22, 2005
IMPLEMENTATION DATE: February 22, 2005

I1. CHANGES IN MANUAL INSTRUCTIONS:
(R=REVISED, N = NEW, D = DELETED)

R/N/D | CHAPTER/SECTION/SUBSECTION/TITLE

R 3/3.4.1.2/Additional Documentation Requests (ADR) During Prepayment or
Postpayment MR

I1l. FUNDING: Medicare contractors shall implement these instructions within
their current operating budgets.

IV. ATTACHMENTS:

X | Business Requirements

X | Manual Instruction
Confidential Requirements
One-Time Notification
Recurring Update Notification

*Unless otherwise specified, the effective date is the date of service.



Attachment - Business Requirements

lPub. 100-08 [Transmittal: 98 Date: January 21, 2005 IChange Request 3457

SUBJECT: Psychotherapy Notes
I. GENERAL INFORMATION

A. Background: The Privacy Rule in 45 CFR 8164.501 defines psychotherapy notes as notes recorded
by a mental health professional that document or analyze the contents of a counseling session and that are
separated from the rest of a medical record. The definition of psychotherapy notes expressly excludes:
Medication prescription and monitoring, counseling session start and stop times, the modalities and
frequencies of treatment furnished, results of clinical tests, and any summary of diagnosis, functional
status, treatment plan, symptoms, prognosis, progress, and progress to date. Physically integrating this
information into protected psychotherapy notes does not automatically transform it into protected
information.

B. Policy: This policy instructs contractors not to request that a provider submit psychotherapy notes. It
states that physically integrating information excluded from the definition of psychotherapy notes and
protected information into one document or record does not transform the non-protected information into
protected psychotherapy notes. Finally, it indicates that the provider is responsible for extracting the
information needed to support that the claim is reasonable and necessary.

C. Provider Education: A Medlearn Matters provider education article related to this instruction will
be available at www.cms.hhs.gov/medlearn/matters shortly after the CR is released. You will receive
notification of the article release via the established "Medlearn Matters™ listserv. Contractors shall post
this article, or a direct link to this article, on their Web site and include information about it in a listserv
message within one week of the availability of the provider education article. In addition, the provider
education article must be included in your next regularly scheduled bulletin. Contractors are free to
supplement Medlearn Matters articles with localized information that would benefit their provider
community in billing and administering the Medicare program correctly.

1. BUSINESS REQUIREMENTS

““Shall" denotes a mandatory requirement
"Should" denotes an optional requirement

Requirement | Requirements Responsibility (*“X” indicates the
Number columns that apply)
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Requirement

Requirements

Responsibility (*“X” indicates the

Number columns that apply)
F | R | C | D | Shared System | Other
I | H|a | M| Maintainers
:" : E FIM[V]C
ilc|! |C MW
e S [S|S|F
. S
3457.1 Contractors shall not request that a provider X X Program
submit psychotherapy notes. Safeguard
Contractors
(PSCs)
performing
medical
review
3457.2 Contractors shall not deny a claim for a provider’s|X X PSCs
refusing to submit psychotherapy notes. performing
medical
review
3457.3 Contractors must review the claim using all X X PSCs
supporting documentation submitted by the performing
provider. medical
review
3457.4 Contractors shall deny the claim if the provider  |[X X PSCs
does not submit sufficient information to performing
demonstrate that services were reasonable and medical
necessary. review
3457.4 Educate providers by posting the Medlearn X X
Matters article, or a direct link to the article, on
your website and include information about it in a
listserv message within one week of the
availability of the provider education article. In
addition, the provider education article must be
included in your next regularly scheduled bulletin.

I11. SUPPORTING INFORMATION AND POSSIBLE DESIGN CONSIDERATIONS

A. Other Instructions: None

X-Ref Requirement #

Instructions




B.

Design Considerations: None

X-Ref Requirement # |Recommendation for Medicare System Requirements

C.

E.

F.

Interfaces: None
Contractor Financial Reporting /Workload Impact: None
Dependencies: None

Testing Considerations: None

IV. SCHEDULE, CONTACTS, AND FUNDING

Effective Date*: February 22, 2005 Medicare contractors shall
) implement these instructions
budgets.

Pre-Implementation Contact(s): Dan Schwartz
(dschwartz2@cms.hhs.gov).

Post-Implementation Contact(s): Regional offices

*Unless otherwise specified, the effective date is the date of service.




3.4.1.2 - Additional Documentation Requests (ADR) During
Prepayment or Postpayment MR

(Rev. 98, Issued: 01-21-05, Effective: 02-22-05, Implementation: 02-22-05)

When contractors cannot make a coverage or coding determination based upon the
information on the claim and its attachments, the contractors may solicit additional
documentation from the provider by issuing an additional documentation request (ADR).
Contractors must request records related to the claim(s) being reviewed.

Contractors must specify in the ADR the specific pieces of documentation needed (and
ONLY those pieces needed) to make a coverage or coding determination.

When reviewing documentation during medical review, contractors shall review and give
appropriate consideration to all documentation that is provided. Documentation
provided for pre- or post-payment medical review must support the medical necessity of
the item(s) or service(s) provided.

The treating physician or another clinician or provider may create this documentation.
This documentation may take the form of PT/OT evaluations, physician letters, other
written physician evaluations, or other documents intended to record relevant
information about a patient’s clinical condition and treatment(s).

The date that an individual document was created, or the creator of a document is not the
sole deciding factor in determining if the documentation supports the services billed.

In instances where documentation is not supported by contemporaneous information in
physician progress notes, physician progress notes shall be the determining factor. In
instances where documentation is provided in lieu of contemporaneous physician
progress notes, contractors shall determine if the documentation is sufficient to justify
coverage. Ifitis not, the claim shall be denied.

A Development of Non-Lab Claims for Additional Documentation

If, during pre- or postpay review, a contractor chooses to send an Additional
Documentation Request (ADR) regarding a non-lab targeted service, they must solicit the
documentation from the billing provider and may solicit documentation from other
entities (third parties) involved in the beneficiary's care. If a contractor chooses to solicit
documentation from a third party, they may send the third party ADR simultaneously
with the billing provider ADR. Contractors must send ADRs in accordance with the
following requirements:

BILLING PROVIDER ADRs



o Contractors who choose to request additional documentation must solicit such
information from the billing provider and must notify them that they have 30 days
to respond. Contractors have the discretion to grant an extension of the timeframe
upon request. The contractor must pend the claim for 45 days. Contractors may cc
a third party.

« Contractors have the discretion to issue no more than 2 "reminder" notices via
letter or phone call prior to the 45th day.

« If information is automatically requested only from the billing provider and no
response is received within 45 days after the date of the request (or extension), the
contractor must deny the service as not reasonable and necessary (except for
ambulance claims where the denial may be based on §1861(s)(7) or
81862(a)(1)(A) of the Act depending upon the reason for the requested
information). This would count as automated review.

o If information is requested only from the billing provider and the information
received fails to support the coverage or coding of the claim, in full or in part, the
contractor must deny the claim, in full or in part, using the appropriate denial code
(see section 4.2). This would count as a complex review.

THIRD PARTY ADRs

A contractor may NOT solicit documentation from a third party unless the contractor
first or simultaneously solicits the same information from the billing provider.
Beneficiaries are not third parties.

When a contractor solicits documentation from a third party:

e The contractor must notify the third party that they have 30 days to respond and
copy the billing provider. Contractors have the discretion to grant extensions of
the timeframe upon request.

o For prepay review, the contractor must pend the claim for 45 days. This 45 day
time period may run concurrent with the 45 day time period for the billing
provider ADR letter;

o Contractors have the discretion to issue no more than 2 "reminder" notices via
email, letter or phone call prior to the 45th day;

o If information is requested from both the billing provider and a third party and no
response is received from either within 45 days after the date of the request (or
extension), the contractor must deny the claim, in full or in part, as not reasonable
and necessary. This would count as automated review.

o If information requested from both the billing provider and a third party and a
response is received from one or both, but the information fails to support the
coverage or coding of the claim, the contractor must deny the claim, in full or in
part, using appropriate denial code (see section 3.4.2).



B.

Development of Lab Claims for Additional Documentation

Effective November 25, 2002, contractors shall develop lab claims in accordance with the
following requirement:

If, during pre- or postpay review, a contractor chooses to send an ADR regarding
a targeted lab service, they must solicit the documentation from the billing
provider, and under certain circumstances, must also solicit documentation from
the ordering provider.

Contractors must send ADRs in accordance with the following requirements:

Billing Provider ADRs

Contractors who choose to request additional documentation must solicit such
information from the billing provider and must notify them that they have 30
days to respond. Contractors have the discretion to grant an extension of the time
frame upon request. For prepay review, the contractor must pend the claim for 45
days. Contractors may solicit billing providers only for the following
information:

o Documentation of the order for the service billed (including information
sufficient to allow the contractor to identify and contact the ordering
provider);

o Documentation showing accurate processing for the order and submission
of the claim; and

o Diagnostic or other medical information supplied to the billing provider by
the ordering provider, including any 1CD-9 codes or narratives supplied.

Contractors have the discretion to issue no more than 2 "reminder" notices via
letter, e-mail, or phone call prior to the 45th day;

If no response is received from the billing provider within 45 days after the date
of the request (or extension), the contractor must deny the service as not
reasonable and necessary. This would count as automated review;

If a response is received that demonstrates that the service is not covered or
correctly coded, the contractor must deny. This would count as complex review;

If the information requested from the billing provider is received, does not
demonstrate noncoverage or incorrect coding of the claim, but fails to support the
coverage or coding of the claim in full or in part, the contractor must:

o Deny the claim if a benefit category, statutory exclusion, or coding issue is
in question, or;

o Develop to the ordering provider in accordance with the requirements
listed below if a reasonable and necessary issue is in question.



Ordering Provider ADRs

A contractor may NOT solicit documentation from the ordering provider unless the
contractor:

1) Solicits information from the billing provider,

2) Finds the ADR response from the billing provider insufficient or not provided,
and

3) The issue in question is one of medical necessity. Contractors may implement
these requirements to the extent possible without shared systems changes.

When a contractor solicits documentation from the ordering provider the contractor must
provide to the ordering provider information sufficient to identify the claim being
reviewed.

e The contractor must solicit from the ordering provider those parts of the medical
record that are relevant to the specific claim(s) being reviewed. The contractor
must notify the ordering provider that they have 30 days to respond and copy the
billing provider. Contractors have the discretion to grant extensions of the time
frame upon request.

o For prepay review, the contractor must pend the claim for 45 days.

o Contractors have the discretion to issue no more than 2 "reminder" notices via
email, letter or phone call prior to the 45th day.

o If information is requested from the ordering provider and no response is received
within 45 days after the date of the request (or extension), the contractor must
deny the claim, in full or in part, as not reasonable and necessary. This would
count as automated review.

o If the information requested from the ordering provider is received, but the
information fails to support the coverage or coding of the claim, the contractor
must deny the claim, in full or in part, using appropriate denial code (see section
3.4.2). This would count as a complex review.

C. Psychotherapy Notes

Psychotherapy notes are defined in 45 CFR §164.501as ““notes recorded by a mental
health professional which document or analyze the contents of a counseling session and
that are separated from the rest of a medical record.” The definition of psychotherapy
notes expressly excludes medication prescription and monitoring, counseling session
start and stop times, the modalities and frequencies of treatment furnished, results of
clinical tests, and any summary of diagnosis, functional status, treatment plan, symptoms,
prognosis, progress, and progress to date. Physically integrating information excluded



from the definition of psychotherapy notes and protected information into one document
or record does not transform the non-protected information into protected psychotherapy
notes.

Under no circumstances shall a contractor request a provider to submit notes defined in
45 CFR 8164.501. The refusal of a provider to submit such information shall not result in
the denial of a claim.

If the medical record includes any of the information excluded from the definition of
psychotherapy notes in §164.501, as stated above, the provider is responsible for
extracting the information required to support that the claim is reasonable and
necessary. Contractors must review the claim using all supporting documentation
submitted by the provider. If the provider does not submit sufficient information to
demonstrate that services were medically necessary, the claim will be denied.



