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PURPOSE:

To obtain Commission approval of the staff's recommendation for revising the NRC'’s process for
handling discrimination cases.

SUMMARY:

The Executive Director for Operations (EDO) chartered a Discrimination Task Group (DTG) on
April 14, 2000, to (1) evaluate the Agency’s handling of matters covered by its employee
protection regulations; (2) propose recommendations for improving the Agency’s process for
handling such matters; (3) ensure that the application of the U.S. Nuclear Regulatory Commission
(NRC) enforcement process coincides with an environment where workers are free to raise
concerns in accordance with the Agency’s employee protection standards; and (4) coordinate with
internal and external stakeholders in developing recommendations for changes to the process.

A Senior Management Review Team (SMRT) was established to review the final
recommendations of the DTG and provide any additional perspectives that could enhance the
potential options.

Four options are presented for Commission consideration of changing the way the Agency
handles discrimination cases, based on recommendations of the DTG and the SMRT.
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BACKGROUND:

The DTG began its evaluation in July 2000. The DTG's work consisted of reviewing the current
guidance, examining the approaches used by other agencies for employee protection, holding
public meetings with stakeholders to obtain their input, meeting with internal NRC stakeholders to
receive their input, and developing a draft report with recommendations. Two rounds of public
meetings were held at six locations around the country. The DTG solicited input from interested
stakeholders on the general impressions and specific recommendations to improve the NRC'’s
process for handling employee protection complaints and subsequent enforcement activities. In
addition to the public stakeholder meetings, the Office of Enforcement (OE) web site provided
electronic access to the draft report, with the opportunity to submit comments and suggestions to
the DTG. Comments from internal NRC stakeholders were obtained at

meetings with each regional office and with the Offices of Nuclear Reactor Regulation (NRR),
Nuclear Material Safety and Safeguards (NMSS), and OE.

The EDO established a Senior Management Review Team (SMRT) to review the DTG's final
report with recommendations, when it was completed. The SMRT was assembled to review the
final report and provide any additional perspectives that could enhance the potential options for
Commission consideration. The SMRT consisted of the Deputy Executive Director for Reactor
Programs, the Deputy Executive Director for Materials, Research and State Programs, the
Director of NRR, the Director of NMSS, and the Region Il Administrator. In addition, the Associate
General Counsel for Hearings, Enforcement, and Administration served as a legal advisor to, and
an adjunct member of, the SMRT.

The DTG published a final report in April 2002, which is provided as Attachment 1. The SMRT
reviewed this report and evaluated the DTG’s recommendations, and developed conclusions,
including its perspective of the DTG recommendations. Attachment 2 provides a summary of the
SMRT deliberations, along with the rationale supporting its conclusions.

DISCUSSION:

The final DTG report organizes stakeholder comments and concerns into three categories: Major
Crosscutting Policy Issues, Common Option Attributes, and Additional Comments.

These three categories were evaluated by both the DTG and the SMRT during the development
of recommendations and are presented as measures that can be used to streamline the

process of handling discrimination cases. Attachment 1 provides the details of the DTG
evaluations. Table 1 in Attachment 2 provides a comparison of the DTG and the SMRT
recommendations on these streamlining measures.*

At the outset, the SMRT challenged itself to evaluate all aspects of the DTG’s decision flow chart
in the broad context of the Agency’s goals and the Commission’s direction. The SMRT would not
have been able to evaluate the issues associated with the Agency’s program for

handling discrimination complaints in an effective or efficient manner without the comprehensive
analysis of various options and the decision flow chart put forward by the DTG. The SMRT

!Recommendations by the Office of Investigations are included in Table 1, Attachment 2.
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concluded that the DTG developed three options warranting consideration by the Commission
with respect to changing how the Agency handles discrimination cases. The SMRT developed
one additional option for Commission consideration.

Option 1 - Eliminate NRC employee protection regulations and discontinue review and
assessment of the Safety Conscious Work Environment (SCWE) (DTG Option 1,
Attachment 1).

This option was considered by the DTG, based on reactor industry comments that the NRC'’s
role in discrimination cases is redundant to that of the U.S. Department of Labor (DOL), results in
dual regulation, causes managers to refrain from taking appropriate personnel actions, reduces
overall safety, and adversely impacts morale. Comments from individual utility managers at DTG
stakeholder meetings stated that the current process does not result in managers refraining from
taking appropriate personnel actions, but does reduce morale due to the perception that
whistleblowers are being treated more favorably than other individuals.

Comments from previous whistleblowers generally opposed the NRC withdrawing from the
investigation and enforcement of individual discrimination cases. They asserted that there would
be little deterrence from whistleblower discrimination without NRC involvement in this area.
Whistleblower comments also indicated that the DOL process is expensive and untimely. Also,
they indicated that it is unlikely that individuals who are unemployed, due to a disputed personnel
action, would have the resources to pursue cases through the DOL appeal process, since each
step in the DOL process can take months to years.

Adopting this option would eliminate NRC involvement with whistleblower protection. This option
would also end the NRC's role in the review, investigation and enforcement of individual
discrimination claims. Whistleblower protection would only be accomplished through the DOL
process. The NRC would take no action to assess a safety conscious work environment
(SCWE), and would take no action based on the outcome of a DOL case. This approach,
according to the DTG, is consistent with other industries covered by DOL statutes prohibiting
discrimination. The cost to licensees of the DOL process provides a level of deterrence from
discrimination against employees, and provides a remedy to whistleblowers who have been
discriminated against. Currently about 40 percent of the whistleblowers who come to the NRC
also file complaints with DOL.

Advantages

NRC would save approximately 20 full time equivalents (FTE) per year in various offices
by eliminating its role in handling discrimination complaints.

NRC'’s discrimination complaint policy and practice would be consistent with that of other
industries.

Disadvantages

This change would likely have a significant negative impact on public confidence.
Eliminating NRC'’s traditional role in these cases could give the appearance to the
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general public that the NRC is not concerned with whistleblowers. The NRC'’s authority
to take enforcement actions against discrimination existed before the DOL was given
authority in the area, as a complement to NRC's authority.

This change would contradict previous Congressional testimony from former NRC
Chairmen, which reinforced NRC's role in employee protection matters, noting that the
NRC'’s employee protection provisions are rooted in the Atomic Energy Act.

This change may also potentially affect the forthright communication of safety information
within the licensee’s organization, as well as from a licensee to the NRC. The specter of
whistleblower protection provides some incentive for open communication of safety
information with licensees, as well as the NRC.

Both the DTG and the SMRT declined to endorse this option, primarily because of the potential
reduction in public confidence, and the Commission’s extensive prior support of the need for
NRC involvement with employee protection.

Option 2 - Revise the investigative thresholds for Office of Investigations (Ol)
investigations of discrimination complaints (DTG Option 5b, in Attachment 1).

This option proposes that NRC investigate only those cases that meet the threshold of setting
out a prima facie case?, and are potentially more significant from an enforcement perspective
(i.e., Severity Level lll or above). Under normal circumstances, the NRC would not investigate
complaints that do not meet this threshold. Potential Severity Level 1V issues not investigated by
the NRC would be provided to the licensee for information, with agreement from the
whistleblower. However, NRC may investigate potentially low-significance complaints (i.e.,
Severity Level IV) which indicate a pattern of discrimination developing at a site, or other
circumstances that indicate a potentially degrading SCWE. Attachment 1 provides a detailed
discussion of proposed changes to the enforcement policy supplement and increasing the
severity level threshold for investigations.

This option provides a balance between maintaining the agency’s interest in deterring
discrimination and encouraging a SCWE. It responds to many of the licensee stakeholder
comments requesting changes to NRC'’s current process for handling discrimination complaints.
Industry stakeholders have commented that the threshold for initiating an Ol investigation is far
too low, and that the investigation itself causes a chilled environment at a facility. Whistleblower
stakeholders disagreed that the thresholds should be changed and were concerned that raising
the thresholds would result in fewer individuals coming forward with issues.

2As described in the DTG Report, the Allegation Review Board determines whether the information submitted
provides the elements of a prima facie case of discrimination. These elements include whether: (a) the individual
engaged in protected activity; (b) the individual was subjected to an adverse action; (c) the employer was aware of the
protected activity when it took the adverse action; and (d) there is some evidence to raise an inference that the protected
activity was, at least in part, the cause of the adverse action. If these four elements are satisfied, the NRC initiates an
investigation.
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Advantages

This change would result in a decrease in the burden on licensees because fewer
investigations would be conducted by the NRC.

There would be a decrease in the staff resources needed to address discrimination
complaints.

Disadvantages

This change would likely impact whistleblowers, since the NRC would not investigate
less-significant cases, leaving DOL as the only option for whistleblowers. The DOL
process has a high resource and monetary cost to the individual.

Administering employee protection regulations would remain reactive, with enforcement
initiated only after receiving complaints.

The DTG endorses this option.

Option 3 - Rulemaking to develop aregulation for oversight of a SCWE, including
discrimination complaints, and an interim transitional program to improve effectiveness
and efficiency (SMRT conclusion, Attachment 2).

This option incorporates the key elements of the employee protection provisions currently
included in 10 CFR 50.7, and its analogous regulations, along with the development of a
standardized approach that would: (1) require licensees to establish and maintain a SCWE with
clearly defined attributes; (2) require larger licensees to establish certain performance indicators
that would be monitored and would, when considered collectively, provide evidence of an
emerging adverse trend; and (3) outline specific remedial actions that the Commission may
require when it determines that a particular licensee has failed to establish or maintain a SCWE.
Attachment 2 provides a detailed discussion of this approach.

The NRC would conduct routine verification of the licensee’s processing of discrimination
complaints and evaluate the effectiveness of its Employee Concerns Program (ECP) using
indicators such as findings from the DOL, the number and potential severity of complaints
brought to the NRC, the use of the licensee’s ECP, and indications of the licensee’s ECP
effectiveness. Any weakness or ineffectiveness can be addressed through the oversight
process, which can be used to promote improvements in the work environment through the
licensee’s overall SCWE program.

The rulemaking is expected to require two to three years, based on past experience with
rulemaking involving high levels of stakeholder interest. Interim measures, using a graded
implementation approach with threshold criteria for handling discrimination complaints, can be
initiated during a transition period if the Commission approves this option. Such interim
measures would address various stakeholder concerns, and consider both the technical risks
associated with a discrimination complaint, as well as the risk to the overall SCWE. The NRC
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would address all risk-significant technical issues underlying the complaint, in addition to those
that are indicative of repeated or long-standing, uncorrected SCWE problems, or alleged
egregious conduct. Those complaints that do not meet that threshold would be referred back to
the licensee’s ECP, with the whistleblower’s consent, and the NRC would monitor the resolution
of those complaints through routine inspections. Additionally, the recommendations for the Major
Crosscutting Policy Issues, Common Option Attributes, and Additional Comments (outlined in
Option 4) would be implemented, as part of the interim measures for addressing stakeholder
concerns until a rule has been promulgated.

The degree of the impact from a SCWE rule on the licensees would be graduated according to
the type of licensee and the size of the workforce. The designation and number of licensee
categories, based on the size of the workforce, would be determined as part of the rulemaking
effort.

Advantages

A SCWE program is consistent with the licensee’s role for bearing the primary
responsibility for safely conducting licensed activities.

The Agency’s program would be pro-active through imposition of an affirmative
requirement on licensees to develop and implement SCWE programs, rather than
reactive through investigation and enforcement. Inspection of SCWE programs would be
a part of NRC's routine oversight processes, providing clear evaluation of licensee
performance. The oversight process would also be highly visible to the public for power
reactor licensees, and to a lesser extent to other materials licensees.

A rule provides a means of reducing the burden on licensees caused by NRC
discrimination investigations, by placing the emphasis of regulatory compliance on
licensees’ ECPs. Given that many reactor licensees have informed the staff that they
have started ECPs on their own, the implementation burden from a rule is expected to be
minimized.

Ultimately, nearly all residual complaints would be handled by the DOL in a manner that is
consistent with the employee protection approach for all other industries.

Rulemaking to establish SCWEs will relate to some extent with the safety culture
initiatives currently being promoted in the international community.

Disadvantages

Approximately 9 FTE of staff resources would be needed over the course of three years
to accomplish the rulemaking, and some limited staff resources in the oversight process
shortly after the rule becomes effective, to assure effective implementation of the rule.
Realization of resource savings would not occur until then.

During the most recent round of public meetings, industry stakeholders continue to be
opposed to the development of a SCWE rule. A SCWE rule would likely be viewed as
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additional regulatory burden on the licensees, notwithstanding the representations that
the programs themselves have already been developed and implemented.

In the short term, the public may perceive this change as NRC reducing enforcement
activities in handling discrimination complaints.

The SMRT endorses this option.

Option 4 - Continue with current program, adopt recommendations for the streamlining
revisions in the Major Crosscutting Policy Issues, Common Options Attributes, and
Additional Comments for addressing stakeholder concerns (DTG Option 5a, Attachment
1).

This option maintains the current investigative threshold, which requires only that the
whistleblower articulate a prima facie case of discrimination without regard to the severity level of
the potential violation. Some streamlining measures would be made to address stakeholder
concerns. Table 1 of Attachment 2 provides a rationale for the recommendations to address
stakeholder concerns:

Major Crosscutting Policy Issues

. No changes to decriminalize the employee protection program,

. Release redacted Ol reports before the final Agency Action,

. No hearing rights for Notice of Violations without civil penalties,

. Allow imposition of civil penalties on contractors,

. Consider using Alternative Dispute Resolution processes for low-significance
complaints, early in the discrimination complaint process,

. Eliminate NRC deferral of discrimination complaints to the Department of Labor,
and

. No increase in the current penalties for engaging in discrimination.

Common Option Attributes

. Refer low-significance allegations to the licensee for information, with the
whistleblower’s consent,

. Do not centralize the enforcement process

. Resequence the enforcement conference,

. Ol should assess its investigation techniques, as part of an internal self-
assessment,

. Modify the criteria for assessing Severity Level factors,

. Allow the whistleblower to bring two attendees to enforcement conferences,

. Provide financial support for the whistleblower and a personal representative to
attend enforcement conferences,

. Consider additional factors for determining civil penalty amounts,

. Implement specific time limits for scheduling and conducting enforcement

conferences, and
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. Do not accept post-conference submittals other than the licensee’s response to
an NOV.

Additional Comments and Changes

. Do not revise the enforcement policy regarding employee training protection,
. Pursue enforcement action against false discrimination complaints on a case-by-
case basis.

This option, which is comprised of multiple streamlining measures, would leave the current
program for addressing discrimination complaints relatively unchanged, except for the
streamlining measures to address various stakeholder comments. It is important to note that not
all discrimination complaints are routinely referred to, or pursued by, Ol. Since Fiscal Year 1994,
Ol has initiated investigations and/or assists to the staff on between 50 and 80 percent of the
discrimination allegations received by the NRC. The Allegation Review Board reviews each case
on its merits and against the threshold of the prima facie criteria before referring it to Ol for
initiation of an investigation. This option continues the current practice of initiating an
investigation if a prima facie case is articulated. This is consistent with the standard used by
DOL.

Advantage

Little change in staff resources would be needed to accomplish this option.

Disadvantages

No savings of staff resources would be realized.

The NRC's role in employee protection would remain reactive, with investigation and
enforcement initiated only after receiving complaints.

The DTG and the SMRT agreed, to a large extent, on the implementation of the streamlining
measures; however, continuing with the current program was not endorsed by either the DTG or
the SMRT.

RESOURCES:

The following resource estimates are approximate, given the broad view of the options, and are
provided for a general comparison among the various options presented in this paper. The level
of detail contained in these estimates is not sufficient to support planning and budgeting
decisions. Subsequent detailed estimates must be performed for making those decisions. None
of the following resource estimates for the above options have been incorporated in the current
budget planning period.
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Option 1 - Eliminate NRC employee protection regulations and discontinue review and
assessment of the SCWE (DTG Option 1, Attachment 1).

Staff estimates that approximately a net 20 FTE per year would be saved from the Office of
Investigations, Office of Enforcement, Office of the General Counsel, and the Regions, if NRC
eliminated its employee protection regulations and discontinued review and assessment of
SCWE.

Option 2 - Revise the investigative thresholds for Office of Investigations (Ol)
investigations of discrimination complaints (DTG Option 5b, in Attachment 1).

Staff estimates this option would likely result in a decrease in the number of investigations by
approximately about 10 tol5 percent per year. This would translate into a savings of
approximately 2 FTE per year in the Office of Investigations, Office of Enforcement, and Office of
the General Counsel.

Option 3 - Rulemaking to develop aregulation for oversight of a SCWE, including
discrimination complaints, and an interim transitional program to improve effectiveness
and efficiency (SMRT conclusion, Attachment 2).

Staff estimates this rulemaking effort would build upon the previous stakeholder interactions
accomplished by the DTG, and would also require coordination with the Agreement States.
Some public workshops at various locations around the country would be desirable to provide
focused information to stakeholders and enhance public confidence associated with this new
rule.

If this option is approved, a rulemaking plan will be provided to the Commission, which will
provide the details of this rulemaking effort. Staff estimates that this rulemaking would require
approximately 3 FTE per year for 3 years to complete during the interim transitional period. Staff
estimates a savings of approximately 2 FTE per year in the Office of Investigations, Office of
Enforcement, and Office of the General Counsel, once the investigative threshold for handling
discrimination complaints becomes fully effective. These savings would be offset, somewhat, by
additional training for NRC inspectors. Guidance development for inspecting a SCWE would
require a one-time expenditure of approximately 1 FTE to support the final rule.

The bulk of the resource savings would be realized after the rule becomes effective and
licensees’ SCWE programs become the principal regulatory focus. Improvements in the work
environment through effective use of licensees’ ECPs should result in fewer discrimination cases
reaching the level of NRC investigative and enforcement involvement. ldeally, this fundamental
realignment of the way the Agency handles discrimination complaints may result in the NRC only
needing to expend resources during the annual inspection of the corrective action programs at the
larger licensees. This could result in a savings of as much as 16 FTE per year, if no NRC
investigation of discrimination complaints are needed.

Option 4 - Continue with current program, adopt recommendations for the streamlining
revisions in the Major Crosscutting Policy Issues, Common Options Attributes, and
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Additional Comments for addressing stakeholder concerns (DTG Option 5a, Attachment
1).

Staff considers that this option will result in little, if any, resource savings. Implementing the
streamlining measures will result in some reduction of schedules for enforcement conferences,
which will translate into some savings of staff resources. However, those savings will likely be off-
set by the additional financial support provided to whistleblowers and personal representatives for
travel expenses to enforcement conferences.

COORDINATION:

The Office of the Chief Financial Officer has reviewed this paper and has no objection. The
Discrimination Task Group was briefed on the contents and conclusions of this paper. The
contents of the paper have not been coordinated with the U.S. Department of Labor. Such
coordination will be initiated, if needed, pending the Commission’s direction on the options
presented. The Office of the General Counsel has no legal objection to Option 3.

RECOMMENDATION:

The staff recommends that the Commission adopt Option 3, to pursue rulemaking for oversight of
a Safety Conscious Work Environment, including provisions for handling discrimination
complaints, and an interim transitional program to improve effectiveness and efficiency.

IRA/

William D. Travers
Executive Director for Operations

Attachments:
1. Discrimination Task Group Report
2. Outcomes of the Senior Management Review Team
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|. Executive Summary

On April 14, 2000, the NRC Executive Director for Operations (EDO) approved the establishment
of a Task Group composed of management and senior level staff individuals with significant
experience in discrimination matters. The Task Group was chartered to: (1) evaluate the
Agency's handling of matters covered by its employee protection standards, (2) propose
recommendations for improvements to the Agency's process for handling such matters, including
revisions to guidance documents and regulations as appropriate, (3) ensure that the application of
the NRC enforcement process is consistent with the objective of providing an environment where
workers are free to raise regulatory concerns without fear of reprisal (i.e.,Safety Conscious Work
Environment (SCWE)), and (4) promote active and frequent involvement of internal and external
stakeholders in the development of recommendations for changes to the process.

Consistent with the charter, the Task Group conducted six public stakeholder meetings at various
locations around the country, held internal meetings with NRC stakeholders, and met with the
Department of Labor (DOL), the Office of Special Counsel, and the Department of Energy. Based
on review of the many comments and suggestions received, a draft report was developed.

In preparing the draft report, the Task Group considered and evaluated comments provided by
stakeholders during the initial round of meetings. As directed by the charter, the Task Group
proposed recommendations for improvements to the Agency's existing process for handling such
matters, including proposed revisions to guidance documents and regulations. In April 2001, the
Task Group issued the draft report describing the review process and presenting preliminary
recommendations.

Beginning in June 2001, public and internal meetings were conducted at the same locations as
the prior year, soliciting comments on the draft report. A substantial number of comments were
again received from both the internal and external stakeholders, reflecting perspectives that
ranged from recommendations for the Agency to be more aggressive to significantly reducing
activities in this area. Several stakeholder comments reflected personal experience with the
employee protection process. There were numerous issues on which stakeholders presented
directly opposing views. However, some issues, such as the timeliness of the process, were
addressed by nearly all stakeholders.

Based on the comments received on the draft report, the Task Group expanded the scope of the
final report. In addition to presenting recommendations to improve the Agency’s current process
for handling discrimination matters, the final report presents a series of basic policy questions for
consideration in determining the Agency’s future approach to discrimination matters. These policy
guestions are presented in a flow diagram (below). The answer to each policy question leads
either to options which could fulfill the requirements imposed by each policy decision or to the next
policy question. The report relates the broad spectrum of stakeholder comments to the
corresponding implications of each policy decision.
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Policy Decision 1
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Major Crosscutting Policy issues:

« Should the NRC Decriminalize the Employee Protection Regulations?
» Should the NRC release redacted Ol reports prior to the Final Agency Action?
« Should the NRC grant hearing rights for NOVs?
 Should the NRC modify the regulations to allow imposing civil penalties to
contractors?
« Should the NRC consider the use of Alternative Dispute Resolution (ADR) in
the discrimination process?
« Should the NRC eliminate deferral to DOL?
« Should the NRC increase the penalties for engaging in discrimination?
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Policy Decisions and Proposed Options

The Task Group developed five basic policy questions, which lead to various options for Agency
consideration in addressing discrimination issues

Policy Decision 1: Should the NRC continue to be involved in whistleblower discrimination
concerns and related work environment issues?

This policy decision determines the NRC's future role in individual discrimination concerns and
other SCWE issues. If the decision is made to eliminate NRC activities in this area, the current
employee protection regulations would be deleted and inspection and evaluation of the work
environment would be discontinued. Implementation of this decision is discussed in Option 1. A
positive response to the policy decision leads to Policy Decision 2.

Policy Decision 2: Should the Agency continue to base enforcement actions on individual
complaints of discrimination to encourage a SCWE?

This policy decision determines whether the NRC would continue its involvement with individual
discrimination cases. A decision that the NRC should no longer be involved in individual
discrimination cases leads to Options 2a and 2b ,which present two methods by which the NRC
could continue to assess the willingness of individuals to raise issues under NRC jurisdiction.
Option 2a involves developing additional tools to assess the SCWE, but without developing a
SCWE rule. Option 2b involves initiating a SCWE rulemaking. A positive response to the policy
decision leads to Policy Decision 3.

Policy Decision 3:  Should the NRC continue to investigate individual discrimination cases?

This policy decision focuses on whether the NRC should perform its own investigations of
discrimination or rely on DOL final adjudications as the basis for NRC enforcement actions.
Option 3 discusses use of the DOL process for NRC actions. A positive response to the policy
decision leads to Policy Decision 4.

Policy Decision 4:  Should the NRC streamline the current process for handling discrimination
complaints?

A negative response to this policy decision leads to Option 4, which continues the current
process unchanged. A positive response to this policy decision leads to choices for streamlining
the current process and to Policy Decision 5.

Policy Decision 5:  Should the NRC use the risk significance of any technical issue associated
with the discrimination complaint as a basis for initiating an investigation
and/or for other NRC actions?

All of the sub-parts of Option 5 incorporate streamlined variations of the current process and are
discussed in detail in Part Il of this report. A negative response to this policy decision leads to
Options 5a, 5b, & 5c¢, which have various thresholds for initiating formal investigations into
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allegations of discrimination, but do not use the risk significance of any underlying technical issue
as a basis for initiating an investigation. A positive response to the policy decision leads to
Option 5d which does utilize the risk significance of any underlying technical issue.

In addition, the crosscutting policy issues listed in Figure 1 are discussed in Part Il of this
report. These issues could be applied to many of the options associated with the Policy
Decisions. Further streamlining changes, which primarily apply to Option 5, are discussed under
“Common Option Components” in Part Il of the report.

Option 5a maintains the current investigative threshold which requires only that the whistleblower
articulate a prima facie case of discrimination. Option 5b bases the investigative threshold on
whether the whistleblower has articulated a prima facie case, and whether the case as presented
could result in a Severity Level Il violation or above. Potential Severity Level IV violations would
be provided for information to the licensee, if agreed to by the whistleblower. Option 5c¢ uses the
same investigative threshold as Option 5b but enforcement and subsequent actions would be
based on a process similar to the Reactor Oversight Process (ROP). Severity levels would be
replaced by colors (green, white, yellow and red). Civil Penalties would normally not be issued.
An action matrix (an example is provided in the report) would be developed that would delineate
subsequent NRC action based on licensee performance and the potential impact of the
discrimination on the work environment.

Option 5d bases the investigative threshold on the risk significance of any underlying technical
issue in addition to the thresholds used in Option 5b.

Task Group Recommendation

The Task Group carefully considered the wide-ranging comments received from stakeholders,
both prior to and subsequent to the publication of the draft report. Many of the concerns voiced
by the stakeholders were concerns of the Task Group as well. Principal agency documents that
addressed some of these issues in the past were reviewed. These documents describe the
evolution of the program in place today. Two points are notable; many of the issues under
consideration today have been evaluated in the past and there is no single proposal that would
address all of the concerns and issues presented to the Task Group.

There is strong Task Group consensus that the agency should continue with a program of
receiving allegations, performing investigations when appropriate, and administering enforcement
sanctions to provide an incentive for licensees to maintain a safety conscious work environment.
The NRC has had an active program to deter discrimination in place for many years and has
described its commitment to the program in many forums, including testimony before Congress.
The Task Group believes that the program has been successful in encouraging a SCWE at
licensed facilities. However, the Task Group also believes that the current process can be
substantially improved. Option 5b encompasses the basic features of the recommended reform.

In Option 5b the threshold for referral of an allegation to the Office of Investigations would be

raised. Currently, the threshold for referral is that the whistleblower must articulate a prima facie
case that an act of discrimination may have occurred. Option 5b proposes that in addition to an
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articulation of a prima facie case, the alleged discrimination must be sufficiently serious, such that
a resulting violation, if substantiated, would be at a Severity Level Il or greater. With the
whistleblower’s permission, cases that do not meet the threshold would be provided to the
licensee for their information and action as they deem appropriate.

The Task Group recommends implementation of several of cross-cutting issues and common
option components. The recommendations are principally focused on improving timeliness,
transparency, efficiency, and effectiveness. These issues were raised by both the industry and
whistleblower communities. As with all of the recommendations, there are both positive and
negative implications associated with their implementation. All of these recommendations are
discussed in detail in the body of the report.

The Task Group recommends revising the Enforcement Policy supplements to include more
factors for consideration than the level of the individual in the organization. These additional
factors include the notoriety of the case, the severity of the adverse action, the type of protected
activity, and the benefit to the discriminator. This change would reduce the number of
investigations conducted if the Commission selects Option 5b or Option 5¢ and would reduce the
number of issued Severity Level lll, or greater than green, violations and above.

The Task Group recommends a number of changes to improve the timeliness and consistency of
the discrimination process. These recommendations include centralizing the enforcement process
to the Office of Enforcement, re-sequencing any enforcement conference to after a proposed
violation has been issued and investigatory information is released to the participants. These
changes may help improve the process by ensuring a more consistent agency approach,
consolidating opportunities for responses to the issues by the licensee and reducing delays in
providing investigatory information. Other timeliness savings may be realized by having OGC
perform a legal review of the Ol investigative report prior to issuance, limiting the time allowed to
schedule an enforcement conference and discontinuing the practice of allowing post enforcement
conference submittals. Some of these recommendations were not supported by all Task Group
members.

The Task Group recommends elimination of the deferral of discrimination cases to DOL. Although
this may impact a relatively few number of cases, waiting months or years to complete the DOL
process is inconsistent with the goal of taking timely enforcement action for substantiated findings
of discrimination. Also, the DOL process frequently results in a negotiated settlements without a
decision on the merits of the complaint that the NRC can use in the enforcement process. Without
a final adjudicated DOL decision, the NRC must start the investigative process months or years
after the alleged instance of discrimination occurred, resulting in substantial delays and problems
investigating the allegations.

The Task Group recommends further evaluation of the use and usefulness of Alternative Dispute
Resolution (ADR) with regard to resolving complaints of discrimination. Although the Task Group
was only able to briefly consider comments received and potential application of ADR techniques,
it considered one of the most important principles necessary to the success of any ADR effort is
the involvement of the stakeholders in developing the process. The Task Group did not have the
time or objective of developing that consensus. However, examples of places that the use of ADR
could be explored include early in the process, after an Ol investigation that substantiates
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discrimination, and following any enforcement action taken. There are issues in the use of ADR
that require careful evaluation, in particular, balancing privacy and openness, consistency of
agency actions, third party and public participation, and timeliness. This issue is the subject of a
separate review being conducted by the NRC staff.

The Task Group recommends that rulemaking be initiated to authorize the NRC to issue civil
penalties to contractors working for NRC licensees. Currently, violations by contractors can only
result in a civil penalty to the licensee for whom they work. The Task Group recommends that
direct interaction with the contractors is appropriate. In addition, there have been several
instances where contractors have been guilty of similar violations while performing work for
multiple licensees. The staff is unable, under current policy, to address these recurring violations.

As discussed in the body of this report, the majority of NRC regulations are such that willful
violations can result in criminal prosecution. The Task Group did not believe that it was
appropriate to change only the discrimination regulations and leave criminal liability intact for
willful violations of most other NRC regulations. Also, based on the structure of the regulations,
there does not appear to be a straightforward way to change this situation for discrimination
regulations alone.

There were many comments from the industry and the whistleblower communities stating that the
investigations and interviews can be very intimidating to both whistleblowers and witnesses. The
Task Group believes that if the NRC continues to investigate individual discrimination cases,
investigators should continue to use accepted investigative technigues for the review of matters
that may have a significant effect on an individual. However, the Task Group recommends that
the Office of Investigations perform an assessment of its investigative techniques to determine if
there are ways to reduce the perception that the process is overly intimidating.

Other changes recommended include providing financial assistance to whistleblowers and one
representative to attend an enforcement conference, and allowing the whistleblower to have up to
two personal representatives attend an enforcement conference. These changes address the
importance the Task Group placed on whistleblower participation in the enforcement process.

The Task Group recommends that the Petition for Rulemaking seeking to require NRC licensees
to provide specific training to management on federal employee protection regulations be denied.
However, the Task Group recommends that the enforcement policy be revised to encourage
licensees provide such training to managers.

In summary, the Task Group has recommended Option 5b, as well as a number of crosscutting
issues and common option attributes, because it believes that this option provides the best
balance between maintaining the agency’s interest in deterring discrimination and encouraging a
SCWE. This option responds to many of the stakeholder comments requesting changes to the
current process for handling discrimination complaints. Many of the associated streamlining
recommendations are intended to improve the efficiency and effectiveness of the agency’s
involvement in this important area, address concerns about fairness to all parties, and maintain
public confidence in the agency’s ability to fulfill its mission of protecting public health and safety.
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The Task Group believes that the issues examined in this report are very difficult to address to the
satisfaction of all interested stakeholders. Regardless of the decisions made with regard to the
NRC role in discrimination cases, substantial further stakeholder discussion will be needed in the
development and implementation of any recommended changes. The Task Group hopes that the
analyses presented in this report will provide useful input.
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II. Introduction

On April 14, 2000, the NRC Executive Director for Operations approved the establishment of a
working group to evaluate the NRC processes for handling discrimination cases. The purpose of
the Task Group was to: (1) evaluate the Agency’s handling of matters covered by its employee
protection standards; (2) propose recommendations for improvements to the Agency’s process for
handling such matters, including revisions to guidance documents and regulations as appropriate;
(3) ensure that the application of the NRC enforcement process is consistent with the objective of
providing an environment where workers are free to raise concerns in accordance with the
Agency’s employee protection standards; and (4) promote active and frequent involvement of
internal and external stakeholders in the development of recommendations for changes to the
process. The group’s charter is enclosed as Appendix A.

The Task Group began its review in July 2000. It consisted of reviews of current guidance,
approaches used by other agencies in the employee protection area, public meetings with
stakeholders to obtain input, interaction with internal NRC stakeholders, and the development of
Task Group draft recommendations. Two rounds of public meetings were held at six locations
around the country to solicit input from interested stakeholders on general impressions and
specific recommendations to improve the NRC'’s process for the handling of employee protection
complaints and subsequent enforcement activities.

The first round of meetings consisted of prepared presentations by the NRC and interested
stakeholders, as well as less formal discussions. The purpose of the meetings was to identify
areas for the Task Group to evaluate, but not to solve specific problems or develop consensus
recommendations. Meetings and discussions via telephone were held with several federal
agencies to gain insight into their handling of discrimination complaints. These agencies
included: the Department of Labor (DOL), Occupational Safety and Health Administration (OSHA);
Environmental Protection Agency (EPA), Office of the Inspector General; Department of Energy
(DOE), Office of Enforcement; and the U.S. Office of Special Counsel. Based upon these
discussions, it appears that the NRC is unique in the level of effort and the manner in which it
provides regulatory oversight of licensees on employee protection issues. This observation is
consistent with the conclusion of the NRC’s 1994 review of the employee protection program
(NUREG-1499). Other regulatory agencies refer individuals alleging discrimination to OSHA and
do not conduct any independent inspection, investigation, or enforcement activities. Nor do the
other agencies consider the broader impact of discrimination on the work environment.

A second round of public and internal meetings was held after the release of the Draft
Discrimination Task Group Report and Preliminary Recommendations in May 2001. The purpose
of those meetings was to solicit comments from all interested stakeholders on the Task Group’s
preliminary recommendations.

In addition to the public stakeholder meetings, the OE Website provided electronic access to the
draft report and the opportunity to submit comments and suggestions to the Task Group.
Comments from internal NRC stakeholders were obtained at meetings with each regional office
and with the Offices of Nuclear Reactor Regulation (NRR), Nuclear Material Safety and
Safeguards (NMSS), and Enforcement.
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lll. Background
A. Safety Conscious Work Environment

The NRC mission is to ensure adequate protection of public health and safety, to promote the
common defense and security, and to protect the environment by regulating the activities of its
licensees. Through NRC inspection and evaluation, technical concerns are routinely identified
and resolved. However, as an agency of limited resources monitoring more than 100 nuclear
power plants and thousands of nuclear materials licensees, the NRC can only individually review
a small percentage, or sample of licensee activities. Licensees have the primary responsibility for
the safe operation of their facilities. The NRC has historically believed that an open work
environment, now known as a Safety Conscious Work Environment (SCWE) (i.e., one that
encourages individuals to raise regulatory concerns to the licensee and/or directly to the NRC),
supports the licensee’s responsibility for safe operation, as well as the NRC’s mission of ensuring
adequate protection.

Due to its ability to inspect only a sample of licensee activities, the NRC has placed a high value
on nuclear industry employees being free to raise regulatory and safety concerns to the licensee
and/or the NRC without fear of retaliation. Similarly, employees must be free to engage in other
protected activities, such as participating in federal or state proceedings and providing information
to the NRC. As described in the next section, the NRC has addressed these issues extensively in
the past.

B. Legislative/Regulatory History
1. Atomic Energy Act Authority

Subsections 161b, 161i, and 1610 of the Atomic Energy Act (AEA) give the Commission broad
authority to (1) establish by rule, regulation or order such standards as may be necessary for it to
carry out its activities and protect the public health and safety; and (2) require the keeping of
records and provide for such inspections as may be necessary to effectuate the purposes of the
AEA. Under the authority of Section 161 of the AEA, the Atomic Energy Commission in 1973
promulgated 10 CFR 19.16(c) (later replaced by Section 19.20), which prohibited licensees from
discrimination against any employee because such employee filed any complaint, instituted or
caused to be instituted any proceeding under the regulations in Part 19, testified or was about to
testify in such proceeding, or exercised any option afforded by Part 19. However, this provision
only addressed radiological working conditions.

The Callaway Case

In 1977 the staff was made aware of a construction worker who was fired for raising a safety issue
to an NRC inspector. The worker was employed by Daniel Construction Company, a contractor to
the Union Electric Company (holder of a construction permit) on its Callaway project. Despite the
lack of a specific regulation addressing this circumstance, the NRC staff took the position that it
had the legal authority under Sections 161c, 1610, and 186 of the AEA to investigate this
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allegation and take enforcement action if the allegation was substantiated. (A construction permit
holder is not subject to the regulations in 10 CFR Part 19.) Union Electric Company refused to
permit the investigation, arguing that the reason for firing the construction worker was a
management/labor issue not within the purview of the NRC. The staff responded by issuing an
order to show cause why construction should not be suspended until the investigation was
permitted. The licensee requested a hearing on the order.

Both the Licensing and Appeal Boards held that the AEA provided the Commission with authority
to take action where a licensee or its contractor discriminated against an employee for raising a
safety issue. The Licensing Board held that under Subsections 161c and 1610 of the AEA, the
Commission had broad authority to effectuate the purposes of the AEA. The Licensing Board
ordered that Union Electric Company’s construction permit be suspended until it submitted to such
investigations as the NRC deemed necessary.*

The Appeal Board held that the AEA provides the NRC with the authority to investigate cases of
potential discrimination for raising concerns and to take appropriate enforcement action. The
Appeal Board explained that labor disputes could “engender radiation hazards to the public of the
kind that the AEA was designed to guard against,” and that the AEA provides authority for the
Commission to investigate alleged discrimination and take appropriate enforcement action for
such discrimination against a licensee employer.?

2. Section 210 (now Section 211) of the Energy Reorganization Act

Although the AEA provides the NRC with authority to take action against a licensee for
discrimination against an employee, it does not provide authority to order a personal remedy for
such employee. Consequently, on November 6, 1978, Congress enacted Section 210 (now
Section 211) of the Energy Reorganization Act (ERA). Pursuant to Section 210 (and 211),
discrimination against any employee by a Commission licensee, applicant, or contractor or
subcontractor of a licensee or applicant with respect to compensation, terms, conditions or
privileges of employment is prohibited when such discrimination is prompted by the employee’s
having engaged in certain protected activities.?

'Union Electric Company (Callaway Plant, Units 1 and 2), LBP 78-31, 8 NRC 366, 374-79
(1978).

2Union Electric Company (Callaway Plant, Units 1 and 2), ALAB-527, 9 NRC 126, 133-39
(1979).

3Under Section 210, “protected activities” were specifically defined as an employee’s
commencing, testifying, or participating in a proceeding or in any other action to carry out the
purposes of the ERA or AEA. Under both Section 210 and 211, the term “protected activities” has
been broadly defined to include an employee raising a nuclear safety concern to the Commission.
As explained below, Section 210 was amended by the Energy Policy Act of 1992 (and renumbered
as Section 211) to specifically clarify that protection is also extended to employees who notify an
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The Appeal Board in the Callaway decision cited the remarks of Senator Hart, the Senate floor
manager who urged his colleagues to accept then Section 210, and emphasized that the
legislative history revealed that this statute was not intended in any way to abridge the
Commission’s authority under the AEA to investigate an allegation of discrimination and take
appropriate action against a licensee employer, nor was the statute passed because Congress
thought that the Commission lacked such power.* Rather, as both Senator Hart and the Appeal
Board stated, the purpose of the enactment of then Section 210 was to give the Department of
Labor (DOL) new responsibilities which complemented the NRC’s jurisdiction over such matters.®

Subsequently, Congress enacted Section 2902 of the Energy Policy Act of 1992, which amended
and renumbered Section 210 as Section 211. Among other things: (1) language was added to
clarify that protection was specifically extended to employees who notified their employers of
alleged violations of the AEA or ERA; (2) language was also added to clarify that protection was
also extended to employees who refused to engage in any practice made unlawful by the AEA or
ERA, and who testified before Congress or in a Federal or State proceeding regarding any
provision of these acts; (3) language was added to include certain contractors or subcontractors
of the Department of Energy, as well as licensees of Agreement States within the statutory
definition of the term “employer”, and (4) the NRC was required to take “appropriate” action with
regard to an allegation of a substantial safety hazard during the pendency of a Department of
Labor (DOL) investigation, and to resolve any technical issues without waiting for the results of a
DOL proceeding.

3. NRC Employee Protection Regulations

The staff believed that, in the absence of a regulation, a violation of then Section 210 of the ERA
was not a violation for which a civil penalty could be assessed under Section 234 of the AEA. The
Commission promulgated regulations prohibiting discrimination in 1982, implementing the
Commission’s authority under the AEA.

In 1990, the Commission addressed the potential for settlement agreements, including those
negotiated under Section 211 (then Section 210) of the ERA, to impose restrictions on the
freedom of employees or former employees to testify or participate in NRC proceedings or to
otherwise provide information on potential violations or hazardous conditions to the Commission.
Accordingly, the Commission amended the employee protection regulations to specifically provide
that no agreement affecting the compensation, terms, conditions and privileges of employment,
including an agreement to settle a complaint filed with the Department of Labor pursuant to

employer of an alleged violation of the AEA or ERA, refuse to engage in any practice made
unlawful by those acts, or testify before Congress or at a Federal or State proceeding regarding
any provision of these acts.

“ALAB 527 at 138.

°ld.; also, 124 Cong. Rec. S15318 (daily ed. September 18, 1978), remarks of Senator
Hart.
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Section 211 (then Section 210) may contain any provision which would prohibit, restrict or
otherwise discourage an employee from participating in protected activities.

4, NRC Whistleblower Protection Policy Development

On October 25, 1982, the NRC and the DOL entered into a Memorandum of Understanding
(MOU) facilitating coordination and cooperation regarding the employee protection provision of
Section 210 of the ERA, as amended. In 1983, guidance implementing the MOU was issued and
included the following provision: the NRC would refer complaints of discrimination to DOL and not
normally initiate an investigation if DOL was conducting, or had completed, an investigation and
found no violation(s). If DOL concluded that a violation had occurred, the NRC could initiate an
investigation to develop additional information for its enforcement action, if the NRC determined it
was necessary.

After several years of experience with the regulations, the staff developed a Commission paper,
SECY-86-235, dated August 7, 1986, to clarify certain policy issues related to discrimination
cases. The staff supported the concept of what became known as a quality conscious
environment (later, a safety conscious work environment). Specifically, the staff noted that:

[Clonstruction and operation of a nuclear power plant require millions of person-hours of
engineering and construction effort. Even with one or more on-site resident inspectors,
NRC can review only a small fraction of nuclear power plant construction and operation
activities. Because of this, the NRC has adopted a regulatory program based on the
existence of a properly-functioning licensee-established on-site quality assurance
program.

A licensee quality assurance program which encourages the identification of potential
safety issues is thus an integral part of NRC's regulatory program to ensure that plants are
constructed and operated safely. . . . This attitude must be accompanied by an
atmosphere in which personnel are encouraged to report safety concerns and such
concerns are promptly investigated and corrected. If reprisals are taken against
employees for reporting safety concerns to licensee management or to the NRC, the
guality assurance program will be ineffective and the consequences potentially significant.

In SECY-86-235, the staff also considered several issues concerning NRC policy on
discrimination cases. Included was a recommendation to continue application of the policy to
normally defer investigations to DOL. The staff noted that DOL had a statutory responsibility to
conduct an investigation within 30 days of receipt of the complaint. DOL officials advised the NRC
staff that this date was considered mandatory and almost always met by DOL. The staff also
noted that DOL had significant expertise in determining if discrimination occurred due to all of the
other whistleblower protection statutes covered by DOL. The Commission’s Staff Requirements
Memorandum (SRM) for SECY 86-235, dated September 24, 1986, approved the enforcement
policy as submitted.

A policy change was implemented by the Office of Investigations (Ol) in March 1992 to make the
staff referral process for all wrongdoing matters more effective and efficient. The change reduced
the administrative procedures, managerial review, and approval/concurrence process involved in
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the completion of a formal Request for Investigation to Ol by a Regional Administrator (RA). Prior
to March 1992, a Request for Investigation (ROI) required a significant amount of data and
information from the non-Ol staff. When Ol initiated an investigation based on an RA request,
some of the same withesses contacted by the non-Ol staff were revisited by Ol investigators. This
policy change eliminated redundancy but resulted in a large increase in the number of cases
opened by Ol, including an increase in the number of discrimination investigations.

In 1992 the NRC Inspector General (IG) initiated an investigation into the NRC’s handling of
discrimination complaints at the request of the United States Senate Environment and Public
Works Committee’s Subcommittee on Clean Air and Nuclear Regulation. The IG testified before
the Subcommittee on July 15, 1993, that the NRC practice of delaying action until the DOL
concludes its proceedings contributes to the untimely resolution of whistleblower complaints,
essentially leaving the whistleblowers with a feeling of being left “out in the cold.” The IG
continued, “Further, the licensees received the message that acts of retaliation will not be met with
firm and rapid response from the NRC”. The IG specifically noted that untimely action by the NRC
“can result in a ‘chilling effect’ for both whistleblowers and co-workers who may have additional
safety concerns to report.” The IG concluded that the NRC process for handling allegations of
retaliation did not provide an adequate level of protection for whistleblowers and that there was a
need for “substantial additional work” to improve the manner in which the NRC addressed
retaliation concerns.

Although specific timeliness measures were not included in the IG’s testimony, according to the IG,
between October 1988 and April 1993, the NRC received a total of 609 retaliation complaints and
initiated full-scale investigations for 44 of them. Of the 609 complaints, 369 were also filed with
DOL. Based on the complaints received, 7 NRC enforcement actions were taken against
licensees during the period.

In response to the IG’s testimony, Chairman Selin testified on the NRC’s handling of
discrimination allegations raised by employees in the nuclear industry. As part of his prepared
text, Chairman Selin stated that:

From a practical standpoint of view, the NRC, even with its many inspectors, can only
review a fraction of licensed activities. Although the NRC's program for ensuring adequate
protection is not structured to be dependent upon allegations of safety deficiencies, we will
never have the knowledge possessed by the thousands of employees in the nuclear
industry. The NRC therefore has placed a high value on employees in the nuclear
industry being free to raise potential safety issues to their management. . . . While the
NRC encourages employees to raise safety issues first to their employers, employees
must also feel free to raise safety concerns at any time directly to the NRC.

The testimony by Chairman Selin indicated that the NRC must consider the climate of the facilities
and look at prevention, as well as more aggressive enforcement, “[o]therwise we have a situation
where the worst that can happen to a licensee is that he has to make up to the employee what he
shouldn’t have done in the first place and fix the problems that he should have done in the first
place, and maybe run the risk of some kind of an enforcement action three or four years later.” He
further stated that, “we will not tolerate an environment that is hostile to the employees raising
safety concerns.” To support his position on the work environment, Chairman Selin also indicated
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that the NRC was going to do more than look at enforcement, but also consider rulemaking and
inspection to ensure programs such as an employee concerns program existed.

The policy on NRC investigations into discrimination allegations prior to the 1993 time frame was
primarily one of deferral to the DOL process. However, Chairman Selin testified that the IG had
identified that timeliness was a serious issue in that the DOL process was lengthy and often
ended in an “out-of-court” settlement. In 1992 the NRC started to base enforcement actions on
findings of the DOL Administrative Law Judge (ALJ), rather than waiting for the Secretary of Labor
(SOL) decision. DOL timeliness averaged about 3 months for investigation, 11 months for an ALJ
decision, and another 14 months for a SOL decision. All cases were reviewed by the SOL.
However, as Chairman Selin noted, the problem was not the averages, it was the large backlog of
very old cases. The NRC lost the ability to impose a civil penalty on some cases due to the 5 year
statute of limitations being exceeded by the DOL process.

In addition, Chairman Selin noted that while the NRC was not consistent in the application of
criteria to select a few cases for independent, concurrent investigations, the egregiousness of the
complaint, the significance of the technical complaint, and the licensee history were part of the
consideration. Chairman Selin added that the significance of the technical complaint, in particular,
was probably not an appropriate factor in determining whether to investigate a complaint, noting
specifically that “an egregious case of discrimination, even if it were a less important technical
safety issue, probably should be investigated at least as much or more than a case of light
discrimination coupled with a serious technical safety issue.”

In order to improve the NRC's timeliness, Chairman Selin stated that the agency was considering
more frequent use of concurrent NRC investigations because of the time it takes to complete the
DOL process. Moreover, even after a wait of several years, a DOL case may end without a
decision on the merits.

Risk informing the safety significance of the technical allegation was also addressed in Chairman
Selin’s testimony. He testified that “it is not necessary that the allegation be an important
technical issue. We want people to come forward and we’ll figure out if it is important or not. So
people who come forward with dumb ideas and old ideas should be protected also.”

Consistent with Chairman Selin’s Senate testimony, in October 1993, Ol began opening and
evaluating matters involving discrimination complaints immediately upon being notified, regardless
of DOL involvement.

Concurrent with preparation for the Senate hearing, on July 6, 1993, the NRC Executive Director
for Operations established a review team to reassess the NRC'’s program for protecting allegers
against retaliation. The review team'’s report, NUREG-1499, “Reassessment of the NRC's
Program for Protecting Allegers Against Retaliation,” was published in January 1994. In general,
the Review Team concluded that:

[T]he NRC has not taken sufficient steps within its authority to create and promote an
environment within the regulated community in which employees feel free to raise
concerns without fearing retaliation. The NRC has established the basic framework to
achieve this environment by having an allegation management system, doing inspections
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and investigations, and taking enforcement actions. However, the NRC can and should do
more within its existing authority. By creating a more visible agency emphasis on the
importance of the licensee’s environment for raising concerns, the NRC will also
encourage increased licensee attention in this area.

The Review Team provided many recommendations in NUREG-1499. These recommendations
addressed a variety of issues , including the allegation process, DOL interface, work environment,
and investigation and enforcement actions. Following the issuance of NUREG-1499, several
Commission papers were developed by the staff. These papers included:

SECY 94-089 Response to the Report of the Review Team for Reassessment of the
NRC'’s Program for Protecting Allegers Against Retaliation

SECY 96-056 Freedom of Employees in the Nuclear Industry to Raise Safety and
Compliance Concerns Without Fear of Retaliation

SECY 96-199 Plan to Better Focus Resources on High Priority Ol Discrimination Cases

SECY 96-255 Recommendation to Issue Request for Public Comment on Establishing
and Maintaining a Safety-Conscious Work Environment

SECY 97-147 Re-evaluation of SECY 96-199 Issues: Plan to Better Focus Resources on
High Priority Discrimination Cases

SECY 97-260 Resolution of Public Comments in Response to Request for Public
Comments in the Federal Register Notice, “Safety Conscious Work
Environment”

SECY 98-176 Proposed Options for Assessing a Licensee’s Safety Conscious Work
Environment

SECY 99-002 Agreement State Compatibility Designation for NRC Employee Protection
Regulations

There were a number of Commission Staff Requirement Memoranda (SRM) resulting from these
papers which generally led to an increase in the agency’s focus on discrimination issues. This
increased focus resulted in an approximate 44 percent increase in the number of discrimination
investigations opened between 1992 and 1995. Although more preliminary evaluations were
conducted, only a relatively small number of them were ultimately closed on a merit finding.t A
large number were administratively closed, due to work on higher priority investigations or lack of
an underlying regulatory violation after a preliminary review of the matter.

In FY1995 Ol established another goal of seeking to pursue significantly more investigations of all
types to a conclusion based on the merits of the case. There was a corresponding increase in the
number of discrimination investigations completed to a merit finding, up from 17 percent of all
discrimination cases closed in FY 1994 to 54 percent in FY 1995.

In FY1996 two major changes affected the number of discrimination investigations carried through
to a merit finding. First, on October 12, 1995, the Executive Director for Operations issued a

® A merit finding is defined as an investigation in which Ol reaches a conclusion as to
whether the allegation was substantiated or unsubstantiated. Investigations closed to a merit
finding run the spectrum of from a few interviews to up to 80 interviews at large licensees.
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memorandum providing new guidance on prioritizing discrimination allegations and investigations.
The new guidance (i.e., rating criteria) resulted in a significant number of what formerly were or
would be “Normal” priority discrimination investigations being categorized as “High” priority
investigations. Consequently, many more cases (both substantiated and unsubstantiated) were
closed on a merit finding . Only in rare instances would a high priority investigation be closed on
other than a merit finding. Second, the Staff Requirements Memorandum (SRM) on
SECY-96-056, “Freedom of Employees in the Nuclear Industry to Raise Safety and Compliance
Concerns Without Fear of Retaliation,” issued on April 26, 1996, directed, among other things,
that “the NRC should exercise its authority by independently investigating high priority cases to
determine whether retaliation occurred and take the appropriate enforcement action in a timely
manner. The staff is directed to devote the necessary resources to address high priority cases of
alleged retaliation.”

The above referenced SECY-96-056 SRM direction was reinforced in SECY-96-199, “Plan to
Better Focus Resources on High Priority Ol Discrimination Cases,” dated September 13, 1996,
SECY 97-147, “Re-evaluation of SECY 96-199 Issues: Plan to Better Focus Resources on High
Priority Discrimination Case,” and the attendant SRM for SECY 97-147, issued September 10,
1997, in which the Commission approved the staff's proposal for focusing resources on high
priority discrimination cases.

In May 1996 the Commission issued a policy statement on the “Freedom of Employees in the
Nuclear Industry to Raise Safety Concerns Without Fear of Retaliation” [FR 24336]. The basic
thrust of the policy statement was to clarify the

Commission’s expectation that licensees and other employers subject to NRC authority will
establish and maintain a safety-conscious work environment in which employees feel free
to raise concerns both to their management and the NRC without fear of retaliation.

In SECY-96-255, dated December 17, 1996, the staff recommended that the NRC should focus
more attention on, and, if possible, devise additional mechanisms to identify, the emergence of
adverse trends in licensee’s abilities to maintain a safety-conscious work environment. The staff
requested and received Commission approval to request public comment. On February 26, 1997,
the NRC published in the Federal Register [62 FR 8785] a request for public comment on
development of a standardized approach that would: (1) require licensees to establish and
maintain a safety-conscious work environment with clearly defined attributes; (2) establish certain
indicators that may be monitored and that, when considered collectively, may provide evidence of
an emerging adverse trend; and (3) outline specific remedial actions that the Commission may
require when it determines that a particular licensee has failed to establish or maintain a safety-
conscious work environment.

The Federal Register Notice (FRN) stated that if indicators could be identified that, when
monitored, would provide a timely, reliable alert to the NRC of emerging problems in a licensee’s
safety-conscious work environment, the Commission believed that appropriate intervention would
result in a significant contribution to safety and would be worth the expenditure of resources.
However, the FRN also noted that evaluating the safety-consciousness of a licensee’s work
environment is highly subjective and achieving reliability in such an evaluation requires careful
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judgement. Any one piece of data (e.qg., a relatively high number of allegations made to the NRC
from a given facility) can be ambiguously interpreted, and focusing on individual data to the
exclusion of other information can be misleading. The staff recognized that while identifying these
emerging trends would be a difficult task, the effort required would be much less than that required
in “turning around” a facility where the safety-conscious work environment had significantly
deteriorated.

The indicators suggested in the Federal Register Notice included:

1. findings by DOL or Ol that discrimination has occurred against employees for
engaging in protected activities;

2. a DOL or Ol finding that a hostile work environment exists;

3. a significant increase in the rate (or a sustained high number) of complaints to the
NRC that licensee employees are being subjected to harassment and intimidation;

4, a significant increase (or sustained high number) of technical allegations,

particularly if accompanied by low usage or a decrease in use of the licensee’s
Employee Concerns Program (ECP) or other licensee channels for reporting
concerns; and

5. other indications that the licensee’s ECP or other programs for identifying and
resolving problems are ineffective. Such indications may include delays in or
absence of feedback for concerns raised to the ECP; breaches of confidentiality for
concerns raised to the ECP, the lack of effective evaluation, follow-up, or
corrective action for concerns raised to the ECP or findings made by the licensee’s
QA organization; overall licensee ineffectiveness in identifying safety issues; the
occurrence of repetitive or willful violations; a licensee emphasis on cost-cutting
measures at the expense of safety considerations; and /or poor communication
mechanism within or among licensee groups.

In SECY-97-260, issued November 4, 1997, the staff provided resolution of the public comments
regarding a SCWE. The Federal Register Notice described above did not propose eliminating the
employee protection regulations. Stakeholder responses considered the proposal to be
unnecessary additional requirements and were generally against standardized SCWE evaluations.
In addition, an industry group noted that:

Evaluating the safety consciousness of workers in the nuclear plant is an evaluation of
their “state of mind.” As such, the industry believes that an accurate and reliable
assessment of the intangible “safety culture” is impracticable. In fact, our view is
supported by the conclusion of the NRC’s Review Team [NUREG 1499] that “achieving a
definite, quantitative characterization of quality consciousness in the nuclear workplace is
an unrealistic goal.”

Further, the same stakeholder added:
The difficulty with assessing safety culture is likely to lead the NRC to take inconsistent
enforcement actions. For example, various members of the NRC staff are likely to differ on
whether a particular set of facts at a licensee’s facility constitutes a lack of
safety-conscious work environment. Moreover, it is conceivable that a single NRC
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inspector could reach inconsistent conclusions about similar fact patterns at different
facilities. For example, how will the “management attitude” attribute be defined so as to
ensure enforcement on this attribute does not vary widely. In addition, the indicators
depend so heavily on the perceptions of the work force and the reliability of those
perceptions that it will be very difficult, if not impossible, to ensure equal treatment of
licensees.

Based on stakeholder comments, the staff recommended, and the Commission approved,
withdrawing the proposal regarding SCWE assessment. Nonetheless, in SECY-97-260, the staff
still believed that the agency should consider the emergence of adverse trends in licensees’
abilities to maintain a safety-conscious work environment. The staff believed that the effort to
identify emerging trends at a licensed facility, while difficult, would be less than the regulatory
effort required in responding to a licensed facility where the SCWE had already deteriorated.

On March 31, 1997, the General Accounting Office (GAO) issued GAO/HEHS-97-51, “Nuclear
Employee Safety Concerns: Allegation System Offers Better Protection, but Important Issues
Remain.” The report reviewed several actions taken by both the NRC and DOL in response to
the issues raised in 1993. While recommendations were made, overall the report was supportive
of the changes the NRC had completed. The GAO noted that the criteria for investigation of
discrimination complainants had been changed and resulted in an increased number of high
priority cases. The GAO noted “[t]hese actions should address the dissatisfaction employees
expressed to both NRC's Office of Inspector General (OIG) and us [GAO] about NRC's lack of
involvement in the investigation of cases.”

In SECY-98-176, dated July 21, 1998, the Office of Research outlined five options for the
Commission’s consideration regarding the NRC'’s assessment of a SCWE in response to issues
raised in the GAO report. The first option was essentially a continuation of the methods existing at
the time for assessing the work environment at licensees’ facilities, with a revision to reactor
Inspection Procedure 40500 as well as additional training for NRC inspectors. Options 2-5
provided specific potential improvements. These improvements included: development of a set of
guidelines for SCWE survey development which would be made available to licensees in the form
of regulatory guidance for use in undertaking their own surveys; evaluation of available survey
instruments for their suitability for the assessment of a SCWE; development of a survey if no
suitable and available instruments can be found; adaption or development of a survey as before,
but with the NRC conducting the survey on a case-by-case basis; and development of a new
inspection procedure for use on a case-by-case basis to obtain information from licensee
employees concerning the SCWE when allegers do not wish to be identified and are unwilling to
have the NRC forward the concern to the licensee for resolution. The staff recommended

Option 1, but added that if the Commission believed that the agency’s resources would be better
spent in other areas, the staff recommended the Commission discontinue efforts to independently
assess SCWE.

The Commission, in an SRM dated September 1, 1998, approved Option 1 which provides for: (1)
assessing the work environment at licensee'’s facilities on a case-by-case basis, and (2)
encouraging or ordering, on a case-by-case basis, a licensee to conduct a survey of its safety
conscious work environment on its own or by a third party, and to report the results to the NRC.
This was a continuation of the current policy, with the addition of the development and
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implementation of additional guidance and training to inspectors in support of more complete and
consistent program implementation.

In addition to the SCWE considerations at NRC licensed facilities, the Commission addressed
facilities licensed by Agreement States. Prompted by a December 12, 1997, 2.206 petition, in
SECY-99-002, “Agreement State Compatibility Designation for the NRC Employee Protection
Regulations”, dated January 5, 1999, the staff proposed to re-designate the employee protection
regulations at 10CFR 19.20, 30.7, 40.7, 61.9 and 70.7 as compatibility category C (essential
objectives that must be adopted by the states) versus category D (not required for the purpose of
compatibility). In the staff's view, the fact that a remedy exists for individual employees in some
states did not go far enough in creating a national regulatory framework for ensuring that
licensees are subject to direct regulatory action by the appropriate radiation safety agency when
discrimination occurs. In the resulting SRM, the Commission disapproved the staff's compatibility
category C proposal but stated that if the staff believes there is a regulatory performance gap that
puts Agreement State licensee employees at higher risk than NRC licensee employees as a result
of the present compatibility category D, that information should be provided to the Commission to
revisit the decision. If the Commission decides to continue to investigate and enforce individual
allegations of discrimination following evaluation of the policy issues in this report, the Commission
may wish to revisit the issue of appropriate compatibility categorization.

5. Historical Trends

The Task Group reviewed the data relating to allegations of discrimination, the resulting
investigations, and enforcement actions. The principal focus of the review was from 1996, after
the NRC increased its emphasis on employee protection, until 2001. Data from 1990 through
1995 are not as comprehensive as more recent data but provide an overview of the situation prior
to the 1993 Senate hearing testimony, specifically, the numbers of allegations and investigations
per fiscal year. Figure 1 provides the data.

The Task Group noted that precise trending of data related to discrimination cases was difficult
due to several factors, including the pre-1996 quality of data, the length of time each case takes to
process, and the small number of enforcement actions taken. Therefore, caution must be used
when analyzing the data.

The increasing trend in the number of opened discrimination investigations is illustrated in 1992
and 1993 and is a result of several factors. As described in Section B.4 above, in 1992, the NRC
revised the process of referring issues to Ol, including potential wrongdoing as well as
discrimination cases. Because the regional inspection staff had previously been gathering data
and information prior to Ol initiating an investigation, other NRC resources were being expended
prior to 1992 that are not reflected in Figure 1. This change resulted in an increase in the number
of investigations opened in 1992, both for discrimination and other wrongdoing.

In 1993 an NRC Inspector General report stated that the agency was not providing an adequate
level of protection for whistleblowers. Chairman Selin responded that the NRC would no longer
wait for the results of a DOL process before opening an Ol investigation. Although OI formally
implemented a policy change in October 1993, the effect of the revised policy could be seen,
combined with the 1992 change, as an increase in the investigations opened in 1993 and 1994.
This 1993 policy change required that Ol field offices open and conduct a preliminary investigation

12 Attachment 1



of all discrimination cases immediately upon being notified of such an issue, regardless of DOL
involvement or investigation, rather than routinely deferring to the DOL process.

A substantial increase in the number of cases closed on the merits of the case can be seen
starting in 1995 and continuing through 1997. This increase is due to a number of factors:

. Figure 1 depicts cases closed in a given fiscal year, and investigations frequently involve a
significant amount of “calendar” time; thus, the data for closed cases lags the opened case
data. Therefore, the increase in cases closed in 1995 and 1996 reflects, to a certain
extent, cases opened in previous years. This is best illustrated by noting that in 1997,
more cases were closed on their merits than were opened.

. In 1995, Ol changed the definition of an unsubstantiated case. Since 1995, the number of
unsubstantiated cases has included those cases that were closed due to insufficient
evidence to warrant further investigation and cases where no violation of regulatory
requirements was identified. Prior to 1995, these two categories were accounted for
separately.

. In 1995, Ol established a goal of seeking to pursue significantly more investigations, of all
types, to a conclusion based on the merits of the case. Thus, there was an increase in the
number of discrimination investigations and other wrongdoing investigations completed to
a merit finding.
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. As discussed more fully above, on October 12, 1995, the EDO issued a memorandum
providing new guidance on prioritizing discrimination allegations and investigations. The
new guidance (i.e., rating criteria) resulted in a significant number of what formerly were or
would be “Normal” priority discrimination investigations being categorized as “High” priority
investigations, which required them to be closed on a merit finding. Only in rare instances
would a high priority investigation be closed on other than a merit finding.

Thus the percentage of discrimination cases closed on the merits increased through 1997.

Through the mid-1990s Ol implemented significant efficiency improvements to the overall
investigative process. These changes included: (1) changing the Headquarters review of a case
to after it was issued instead of prior to issuance; (2) implementing a telephonic referral to
Department of Justice vice written; and (3) significant changes to the investigation report
structure and format. These changes improved Ol's efficiency for all types of investigations. In
the 1991 to 1993 time frame, Ol had a total office full time equivalent (FTE) person expenditure of
approximately 46. By 2001, the Ol FTE expended was 41. In 2001 these increased efficiencies
resulted in Ol completing more than 50 percent of the discrimination cases in less than 200 agent
hours.

Since 1998 the agency'’s policies regarding initiation criteria and priorities have not changed
appreciably. The data for 1998 through 2001 reflect a stable set of criteria for initiation and
completion of Ol investigations.

Over a 10 year period (1992-2001 inclusive), the range of discrimination allegations was between
104 and 207 per fiscal year. The number of discrimination allegations averaged about 155 per
year throughout the 1990s, with a slightly lower average during the last three years.

During FY 1996 the NRC issued 17 enforcement actions’ related to employee protection, many
based solely on DOL ALJ decisions. Since that time, however, the NRC has issued ten or fewer
employee protection related enforcement actions per year. Inrecent years, nominally 5 to 10
percent of the discrimination investigations resulted in enforcement actions.

C. Discussion of the Current Process

1. Legal Issues

a. Standard of Proof in an Employee Protection (e.g., 10 CFR 50.7)
Case®

The number of enforcement actions, used in this context, represent “cases,” that is, a
licensee, contractor, and any potential individual actions could all combine to represent one case
and, thus, one enforcement action.

8 The portion of the report dealing with legal standards was taken in large part from a brief
recently filed by the staff in a discrimination proceeding.
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The employee protection regulations, (throughout this discussion these regulations will be referred
as 10 CFR 50.7), does not set forth a particular standard of proof for determining whether a
violation has occurred. The staff has adopted the standard of proof under section 211 of the ERA
and Title VII, as amended by the Civil Rights Act of 1991. Under these statutes, the appropriate
standard of proof to apply in a 10 CFR 50.7 violation case is proof by a preponderance of the
evidence that the complainant’s protected activity was a contributing factor in the adverse action
against the complainant.®

The NRC promulgated the employee protection regulations pursuant to its authority under the
AEA. Therefore, the Commission is not bound by DOL'’s interpretation of section 211 of the ERA
when construing section 50.7. Rather, DOL decisions construing section 211 can be instructive
when analyzing a violation of 10 CFR 50.7. DOL decisions regarding what constitutes protected
activity under section 211 are especially useful given that section 50.7 specifically references the
protected activities identified in section 211. Section 211 is one of seven whistleblower protection
statutes administered by the Secretary of Labor prohibiting employment discrimination against
individuals who engage in certain protected activities.’® The operative language of each of the
seven employee protection provisions is similar to that set forth in section 211 of the ERA:

(2)(1) No employer may discharge any employee or otherwise discriminate against
any employee with respect to his compensation, terms, conditions, or privileges of
employment because the employee [engaged in protected activity].

42 U.S.C. § 5851. This language is almost identical to that found in section 703 of Title VIl of the
Civil Rights Act of 1964, as amended, 42 U.S.C. 8§ 2000e et seq., which states that:

(a) It shall be an unlawful employment practice for an employer —

(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment because of such individual’'s race, color,
religion, sex, or national origin.

® The Task Group notes that the preponderance of the evidence standard has already
been adopted by the Commission in an enforcement proceeding. In Advanced Medical Systems,
Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC 285 (1994), the Commission
stated that NRC administrative proceedings have generally relied upon the preponderance of the
evidence standard in reaching the ultimate merits of an enforcement proceeding. Similarly, the
Commission concluded that it had never adopted a clear and convincing evidence standard in an
enforcement proceeding, nor does the AEA or the Administrative Procedure Act require it to adopt
such a standard. 39 NRC at 302, n.22.

10 See Safe Drinking Water Act, 42 U.S.C. 8§ 300j-9(i); Federal Water Pollution Control Act,
22 U.S.C. § 1367, Toxic Substances Control Act, 15 U.S.C. § 2622; Solid Waste Disposal Act,
42 U.S.C. § 6971, Clean Air Act, 42 U.S.C. § 7622; Energy Reorganization Act of 1974, 42 U.S.C.
8 5851; and Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42
U.S.C. § 9610. See also Federal Aviation Administration Authorization Act of 1994, as amended,
49 U.S.C. §42121.
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42 U.S.C. § 2000e-2.

The language of section 211 also tracks the language of Title VII with regard to the standard for
demonstrating a violation. Congress enacted the Civil Rights Act of 1991, amending Title VII to
provide that:

an unlawful employment practice is established when the complaining party
demonstrates that race, color, religion, sex, or national origin was a motivating
factor for any employment practice, even though other factors also motivated the
practice.

42 U.S.C. § 2000e-2(m) (emphasis added). One year after adopting this language in Title VII,
Congress enacted the Energy Policy Act of 1992. This act amended then section 210,
renumbering it as section 211 and adding the standard for determining whether a violation of the
section has occurred:

The Secretary may determine that a violation of subsection (a) has occurred only if
the complainant had demonstrated that any [protected activity] described in
subparagraphs (A) through (F) of subsection (a)(1) was a contributing factor in the
unfavorable personnel action alleged in the complaint.

42 U.S.C. § 5851(b)(3)(C) (emphasis added).

Therefore, the Task Group believes that the appropriate standard of proof applicable to a 10 CFR
50.7 case is whether the Staff can prove by a preponderance of the evidence that the
complainant’s protected activity was a contributing factor in an adverse action.**

b. Methods of Proof of Discrimination

Because the operative language of the whistleblower protection statutes is similar to the language
of Title VII, DOL has generally adopted the case law developed by the Supreme Court under Title
VIl and other anti-discrimination statutes. The Staff looks to Supreme Court and other relevant
case law under Title VII and other anti-discrimination statutes when analyzing a violation of 10
CFR 50.7. The Supreme Court and DOL have both recognized two methods of proving
discrimination in employment discrimination and whistleblower retaliation cases -- proof by direct
evidence and proof by circumstantial evidence. The Staff addresses the requirements of each
method of proof below.

1. Proof of Discrimination by Circumstantial Evidence

1 The Staff notes that specific intent is not a required element in a 10 CFR 50.7 case.
Section 50.7 only requires that the complainant’s protected activity be a contributing factor in the
adverse action. Ignorance is not a defense to a section 50.7 violation. For example, if a
supervisor took an adverse action against an employee because he had raised a safety concern
to the NRC, the fact that the supervisor lacked knowledge that this constitutes a violation of
section 50.7 is not a defense to a violation of that section.
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Because a complainant often lacks direct evidence of discrimination, the Supreme Court has
adopted a burden shifting method of proving discrimination based on circumstantial evidence.
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) and Texas Dept. of Community Affairs
v. Burdine, 450 U.S. 248 (1981). In order to ensure that a complainant has the opportunity to
prove his discrimination claim, despite the absence of direct evidence, the Supreme Court
adopted a burden shifting analysis that governs discrimination claims based upon circumstantial
evidence. The Court first set forth the appropriate elements and the allocation of the burdens of
proof for Title VII discrimination cases in McDonnell Douglas Corp. v. Green, 411 U.S. 792
(1973). The Court further clarified the elements and burdens in Texas Dept. of Community Affairs
v. Burdine, 450 U.S. 248 (1981). Under the McDonnell Douglas/Burdine construct, as applied by
DOL to whistleblower discrimination cases, the complainant must initially establish a prima facie
case of discrimination by showing: 1) that the complainant engaged in protected activity; 2) that
the employer took an adverse action against the complainant; 3) that the decision makers had
knowledge of the complainant’s protected activity; and 4) that there is a nexus between the
complainant’s protected activity and the adverse action. Bechtel Constr. Co. v. Sec'y of Labor, 50
F.3d 926, 933-34 (11th Cir. 1995); Dartey v. Zack Company of Chicago , 82-ERA-2, 1983 DOL
Sec. Labor LEXIS 17 (Apr. 25, 1983).? See also Larry v. Detroit Edison Co., 86-ERA-32 (Sec’y
June 28, 1991) and Overall v. Tennessee Valley Authority, 97-ERA-50, 97-ERA-53, 2001 DOL
Ad. Rev. Bd. LEXIS 31 (ARB Apr. 30, 2001).

Once a prima facie case of discrimination has been established, the burden shifts to the
employer to articulate a legitimate, nondiscriminatory reason for the adverse action. Thisis a
burden of production, not of persuasion. Burdine, 450 U.S. at 254-55. The employer’s burden is
satisfied if it explains what it did or produces evidence of a legitimate, nondiscriminatory reason for
its action. Id. at 256. In the context of a section 50.7 case, once the employer meets this burden,
the Staff must establish that the reason proffered by the employer is a pretext for discrimination.
The Staff may satisfy this burden by producing evidence that a discriminatory reason motivated
the employer to take the adverse action or by demonstrating that the proffered reason was false.
Id., and Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 147 (2000).

2. Proof of Discrimination by Direct Evidence

In Trans World Airlines v. Thurston, 469 U.S. 111, 121 (1985), the Supreme Court considered
whether the shifting burdens of proof set forth in McDonnell Douglas and Burdine applied to
cases in which the plaintiff had direct evidence of discrimination. The district court granted
summary judgment to the employer on the plaintiffs’ Age Discrimination in Employment Act (ADEA)
claims because the plaintiffs had failed to establish a prima facie case of discrimination under
McDonnell Douglas. The Second Circuit reversed on the ground that McDonnell Douglas does
not apply to cases in which the plaintiffs have direct evidence of discrimination. The Supreme
Court affirmed the Second Circuit, finding that the plaintiffs had introduced direct evidence that the
policy in question discriminated on the basis of age. The Court noted that “the McDonnell
Douglas test is inapplicable where the plaintiff presents direct evidence of discrimination.” 469

12 1n citing cases from the Department of Labor, the Staff has used a Lexis citation where
available. Cases that lack a Lexis cite can be located by case name and ERA case number on the
following web site: www.oalj.dol.gov.
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U.S. at 121. DOL has also noted that a complainant is not required to establish a prima facie
case of discrimination when he introduces direct evidence of discrimination. See, e.g., Blake v.
Hatfield Electric Co., 87-ERA-4, 1992 DOL Sec. Labor LEXIS 144 (Jan. 22, 1992).

Direct evidence of discrimination can include statements by the employer that it took the
complainant’s protected activity into account when making a decision or that the employer made
negative statements about the complainant’s protected activity. See Grant v. Hazelett Strip-
Casting Corp., 880 F.2d 1564, 1568 (2d Cir. 1989). See also Talbert v. Washington Public
Power Supply System, 93-ERA-35, 1996 DOL Ad. Rev. Bd. LEXIS 58 (ARB Sept. 27, 1996). In
McCafferty v. Centurion Energy, 96-ERA-6, 1997 DOL Ad. Rev. Bd. LEXIS 55 (ARB Sept. 24,
1997), the DOL Administrative Review Board (ARB) concluded that the complainants introduced
direct evidence of discrimination by their employer by establishing that their access was revoked
and they were subsequently laid off after a Centurion official learned that they had filed a civil
action. The DOL ARB also noted that a statement by the Centurion official that the complainants
should not be placed at any Centurion facility because they were involved in litigation with
Centurion constituted direct evidence of discrimination.

Once a complainant establishes through direct evidence that his protected activity was a
motivating or contributing factor in an adverse employment decision, he has met his burden of
proof and established a violation of the relevant anti-discrimination statute.

C. Elements of a Prima Facie Case of Discrimination

As noted above, under the McDonnell Douglas/Burdine construct, the complainant must establish
a prima facie case of discrimination by showing: 1) that he/she engaged in protected activity; 2)
that his/her employer took an adverse action against him/her; 3) that the relevant decision makers
had knowledge of his/her protected activity; and 4) that there is a causal nexus between the
protected activity and the adverse action. Bechtel Constr. Co. v. Sec'y of Labor, 50 F.3d 926,
933-34 (11th Cir. 1995); Larry v. Detroit Edison Co., 86-ERA-32 (Sec'y June 28, 1991).
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1. Activities Protected under 10 CFR 50.7

NRC regulations prohibit a Commission licensee from discriminating against an employee for
engaging in certain protected activities. 10 CFR 50.7. The regulation enumerates five specific
areas of protected activity:

(i) Providing the Commission or his or her employer information about alleged
violations of [the AEA or ERA] or possible violations of requirements imposed under
either of those statutes;

(i) Refusing to engage in any practice made unlawful under [the AEA or ERA] or
under these requirements if the employee has identified the alleged illegality to the
employer;

(iif) Requesting the Commission to institute action against his or her employer for
the administration or enforcement of these requirements;

(iv) Testifying in any Commission proceeding, or before Congress, or at any
Federal or State proceeding regarding any provision (or proposed provision) of [the
AEA or ERA];

(v) Assisting or participating in, or is about to assist or participate in, these
activities.

The regulation specifies that the protected activities include, but are not limited to, the above
areas and specifically refers to the protected activities identified in Section 211. Additionally,
these activities are protected even if a formal proceeding is not initiated as a result of the
employee’s assistance or participation. It is also important to note that neither Section 211 nor 10
CFR 50.7 require that there be an underlying technical safety issue, only that the issue being
raised be within NRC jurisdiction.

2. Adverse Actions

Adverse action is a shorthand term used to refer to the statutory and regulatory prohibitions
against any unfavorable changes in the terms, privileges, or conditions of employment. The term
encompasses a broad array of unfavorable personnel actions. Section 50.7 states that an
adverse action includes “discharge and other actions that relate to compensation, terms,
conditions, or privileges of employment.” 10 CFR 50.7(a). Section 211 of the ERA contains
nearly identical language.

3. Knowledge by the Relevant Decision Makers

In establishing that an adverse action was based upon the complainant’s protected activity, it must
be demonstrated that his employer had knowledge of the protected activity. However, the
complainant is not required to prove actual knowledge of the protected activity; constructive
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knowledge®® of the protected activity is sufficient to support the complainant’s prima facie case.
Simon v. Simmons Foods, 49 F.3d 386, 389 (8th Cir. 1995). See also Buettner v. Eastern Arch
Coal Sales Co., 216 F.3d 707, 715 (8th Cir. 2000), cert. denied, 531 U.S. 1077 (2001).

4, Causal Nexus between Complainant’s Protected
Activity and the Adverse Action

As noted above, a complainant can establish a causal nexus between his/her protected activity
and an adverse action by introducing direct evidence of discrimination. Causal nexus between the
complainant’s protected activity and the adverse action also can be demonstrated through the use
of circumstantial evidence. Disparate treatment of the complainant as compared to a similarly
situated employee demonstrates a discriminatory intent. Additionally, temporal proximity between
the complainant’s protected activity and the adverse action gives rise to an inference of
discrimination.

a. Proof of Disparate Treatment

The Supreme Court has recognized that disparate treatment of a complainant may result when an
employer commits employment decisions to the subjective discretion of its supervisors. Watson v.
Fort Worth Bank & Trust, 487 U.S. 977, 988 (1988). The Court has used the disparate treatment
theory of discrimination in reviewing employment decisions based upon the application of
“inherently subjective criteria.” Id., citing Furnco Constr. Corp. v. Waters, 438 U.S. 567 (1978).

The disparate treatment theory of discrimination requires the complainant to show that the
defendant employer treated a similarly situated employee differently. In making a prima facie case
of discrimination based upon disparate treatment, the complainant must share sufficient
employment characteristics with the comparator employee such that they can be considered
similarly situated. McGuinness v. Lincoln Hall, 263 F.3d 49, 53 (2d Cir. 2001). In McGuinness,
the court concluded that the plaintiff, who had been terminated from her position and offered two
weeks’ severance pay, was similarly situated to a co-worker who had also been terminated from
his position but offered 12 weeks’ severance pay. An employee need not be similarly situated in
all respects, but “must be similarly situated in all material respects.” Shumway v. United Parcel
Service, Inc., 118 F.3d 60, 64 (2d Cir. 1997) (emphasis in original).

The law does not require that a similarly situated individual be in an identical situation to the
complainant. Anderson v. WBMG-42, 253 F.3d 561, 565 (11th Cir. 2001), citing Olmstead v. L.C.
by Zimring, 527 U.S. 581 (1999) (Kennedy, J., concurring). The court concluded that when no
objective criteria was applied in the employer’s decision making process, “similarly situated
evidence is particularly relevant because inferences of discriminatory motive depend upon the
application of subjective criteria.” 253 F.3d at 564. The court also rejected the argument as a
matter of law that whenever two different supervisors are involved in the decision-making process,
similarly situated evidence could not be demonstrated. Id. at 566.

Constructive knowledge can occur when a subordinate official had actual knowledge of
the protected activity and used it in taking an action, or when under the circumstances, it would be
unlikely that an official did not have knowledge in spite of statements to the contrary. (See e.g.,
Wagoner v. Technical Products Inc., 87-TSC-4 (Sec’y November 20, 1990))
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In Stalter v. Wal-Mart Stores, Inc., 195 F.3d 285 (7th Cir. 1999), the court concluded that the
plaintiff had raised a genuine issue of material fact regarding his race discrimination claim. The
court based its decision in part on similarly situated evidence. The plaintiff had taken food from an
open bag in the employees’ break room and had been terminated for theft, despite the fact that
Wal-Mart's policy did not require termination for theft. However, a Caucasian employee who lied
to her supervisor about work absences was counseled and allowed to keep her job, despite a
Wal-Mart policy that mandated termination for dishonesty. Id. at 291. Although the plaintiff and
the Caucasian employee committed different offenses, the court found that “the leniency exhibited
to the Caucasian worker was evidence that race played a role in Stalter’s termination.” Id.

In sum, when considering evidence of disparate treatment, the complainant and the comparator
employee do not have to be in identical situations. It is sufficient that they are similarly situated in
all material respects. For example, when considering two employees who are subject to a
reorganization, it would be sufficient if both employees’ positions were eliminated, the same
decision makers were involved in determining whether they would be required to compete for a
new position, and the same selection policies applied to both employees.

b. Temporal Proximity

Temporal proximity between protected activity and an adverse action may permit an inference that
the protected activity was the likely reason for the adverse action. Kachmar v. Sungard Data
Systems, Inc., 109 F. 3d 173, 177 (3d Cir. 1997) (citing Zanders v. National R.R. Passenger
Corp., 898 F.2d 1127, 1135 (6th Cir. 1990)). The Supreme Court briefly addressed this issue in
Clark County School District v. Breeden, 523 U.S. 268 (2001). In that case, the Court stated:

[tihe cases that accept mere temporal proximity between an employer’s knowledge
of protected activity and an adverse employment action as sufficient evidence of
causality to establish a prima facie case uniformly hold that the temporal proximity
must be “very close.”

Id. at 273 (citations omitted). The Court noted that an adverse action taken 20 months after the
employer became aware of the protected activity, by itself, did not suggest causation between the
protected activity and the adverse action. Id. at 274. The Court did not state that a 20 month
period was, as a matter of law, always insufficient to establish causation, nor did it conclude that
an absence of temporal proximity automatically precludes a finding of causation. Instead, the
Court simply concluded that a 20 month period, without other evidence of causation, was not
sufficient in that case to establish causation.

Although temporal proximity between the complainant’s protected activity and the adverse action
may provide an inference of causation, “the passage of time is not legally conclusive proof against
retaliation.” Robinson v. SEPTA, 982 F.2d 892, 894 (3d Cir. 1993). The Kachmar court
succinctly addressed this issue:

It is important to emphasize that it is causation, not temporal proximity itself, that is
an element of plaintiff's prima facie case, and temporal proximity merely provides
an evidentiary basis from which an inference can be drawn. The element of
causation, which necessarily involves an inquiry into the motives of an employer, is
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highly content-specific. When there may be valid reasons why the adverse
employment action was not taken immediately, the absence of immediacy between
the cause and effect does not disprove causation.

It is important to note that DOL case law specifically holds that temporal proximity alone is
sufficient, as a matter of law, to establish the fourth element in a prima facie case - a nexus
between the protected activity and the adverse action. E.g.,Couty v. Bechtel Construction, Inc.,
87-ERA-29 (Sec’y March 24, 1995).

An important factor in considering the temporal proximity between the complainant’s protected
activity and the adverse action is whether there is a valid reason why the retaliatory action could
not have been taken sooner. Id. In Marx v. Schnuck Markets, Inc., 76 F.3d 324, 329 (10th Cir.),
cert. denied, 116 S.Ct. 2552 (1996), the court held that an inference of retaliatory motive may be
justified when the adverse action closely follows the complainant’s protected activity. However,
the court also noted that “the phrase ‘closely followed’ must not be read too restrictively where the
pattern of retaliatory conduct begins soon after the filing of the [claims] and only culminates later in
actual discharge.” Id. In Bowers v. Bethany Medical Center, 959 F.Supp. 1385, 1392 (D.Kan.
1997), the court cited Marx in finding a causal nexus between a complainant’s action and her
discharge where one and a half to two years had passed between the protected activity and the
discharge. The court noted that the complainant had been absent from work during the relevant
time period, and had been discharged within three weeks of her return. Id.

d. Legitimate Nondiscriminatory Basis for the Adverse Action

After the Staff establishes a prima facie case of discrimination, the burden shifts to the employer
to produce a legitimate, nondiscriminatory reason for taking the adverse action. This is a burden
of production, not of persuasion. Burdine, 450 U.S. at 254. The defendant employer meets this
burden if the evidence raises a genuine issue of fact as to whether it discriminated against the
complainant. The employer must set forth the reasons for the adverse action through the
introduction of admissible evidence. Id. at 254-55. An articulation of a legitimate reason for the
adverse action that has not been admitted into evidence is not sufficient to meet this burden.
Therefore, assertions or arguments by counsel in pleadings are not sufficient to meet the
employer’s burden. Id. at 255.

e. Pretext

If a respondent produces a legitimate, nondiscriminatory reason for the adverse action, the burden
shifts back to the Staff to demonstrate that the proffered legitimate reason for the action is a
pretext for discrimination. Pretext can be demonstrated in a number of ways. Pretext can be
shown by demonstrating that the employer’s explanation for the adverse action is false and
therefore discrimination is likely the real reason for the action. Reeves v. Sanderson Plumbing
Products, Inc., 530 U.S. 133, 147 (2000), and St. Mary’s Honor Center v. Hicks, 509 U.S. 502
(1993). For example, evidence that an individual other than the complainant was preselected for
the position for which the complainant was not selected provides evidence of pretext. Goostree v.
State of Tennessee, 796 F.2d 854, 861 (6th Cir. 1986). Additionally, pretext can be demonstrated
by showing that the employer failed to follow proper procedures in taking the adverse action.
Floyd v. Missouri Dept. of Social Services, 188 F.3d 932, 937 (8th Cir. 1999).
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In St. Mary’s Honor Center, the Supreme Court held that rejection of the employer’s explanation
for the adverse action, combined with the evidence set forth in the prima facie case, may be
sufficient to show intentional discrimination. 509 U.S. at 511. The Court strengthened this
conclusion in Reeves. In that case, the Court stated “the trier of fact can reasonably infer from the
falsity of the explanation that the employer is dissembling to cover up a discriminatory purpose.
Such an inference is consistent with the general principle of evidence law that the fact-finder is
entitled to consider a party’s dishonesty about a material fact as ‘affirmative evidence of guilt.”
530 U.S. at 147 (citations omitted). DOL adopted this rationale in Overall v. Tennessee Valley
Authority, in which the ARB concluded that the complainant refuted each “legitimate” reason
posited by TVA for its actions, and therefore found that these reasons were a pretext for
discrimination against Overall. 97-ERA-53, 2001 DOL Ad. Rev. Bd. LEXIS 31 (ARB Apr. 30,
2001).

Under St. Mary’s Honor Center and Reeves, the fact-finder is permitted to infer discrimination
based on the evidence set forth in the prima facie case and evidence that the employer’s
proffered legitimate reason for the adverse action is false. St. Mary’s Honor Center and Reeves
also raised the issue that, even if the complainant established that his employer’s proffered
reasons for the adverse action were false, there could be other nondiscriminatory reasons for the
action which the defendant did not proffer. This concern is not applicable in a NRC enforcement
proceeding. NRC regulations require all licensees to submit complete and accurate information to
the Commission. See 10 CFR 50.9. Pursuant to this regulation, a licensee is required to proffer
all legitimate reasons for taking the adverse action, and may not provide incomplete or inaccurate
information about its reasons. Therefore, if the Staff demonstrates that all of the alleged legitimate
reasons are not credible, then the only conclusion left to be drawn is that discrimination was the
real reason for the action.

Evidence that another candidate for a position was preselected to the detriment of the
complainant may also prove that the employee’s legitimate reason for the complainant’s
nonselection is a pretext for discrimination. Goostree v. State of Tennessee, 796 F.2d 854, 861
(6th Cir. 1986). In Goostree, the Sixth Circuit held that “[e]Jvidence of preselection operates to
discredit the employer’s pro