
birector, CEDD - Henry Eschwege 
5+y. ' i 

ng General Counsel - 

087792 
view of Federal Water Marketing 'Pract 
ig8376 I ~3-198377~ and ~ ~ x ~ 7 8 - o . ~ .  

t to your divis ion 's  assessment of t h  Federal Gwernment's 
ing practices, we received several r&ests for lega l  opin- 

ests were suhnitted in connection w i t h  three CEDD audit  
a1 Requirements, Cost Allocations, and Water Subsidies" 

. j  

3&:.085540) , B-198376; ''Uncontracted Federal Water and Marketing Alter- 
%$6s: [Code 85550) S398377; and ."Evaluation of Water Pricing and mte 

085530) l3-198378 Questions relating t o  the 
ition subsidy whidh Kere asked in connection w i t h  

3y 
%&-rcd in a separate mmrandum, E-198376-O.M. ,&?uly 10, 3981. 

I @iC>.. $as EO ' longer necessary to your staff  s reviews . 

Requirements, cost Allocations ar~d water Subsidies" 

i n  connection with the three studies are an- 
?d~h't.bis Jfi- F*Wf. mmorandum except for those questions which have k e n  

a ,  2 f2.i.J . . 
; ::: T . '  L .... . - 1  

I 

Inter est E3.J .:; ,- I ' . . 
x _  ,. . .  \ s. t  . . . :. .. -.,>- &p>--j;,':--* ~. .: < - + 1 _ .  

&k; .. ,. r w c  . . .-  . 
Stlon 1 (qwstion I r  code' 085550) .' May interest: 'be charged on 

A!?Ws originally allocated t o  irrisatioc. if the water or storaae 
r ' -  .- _ _  - - - - -  

i dus t r i a l  c o n s k r s ?  'Answer: Yes. . 3 . '  

J 

- , . .  .. . -  
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ars ,  a d  a water service-type concrac-t under s g(c) (2 )  ,A 
payments based on a charge per acre-fmt of water used 
but with certain m i n i m u m  payments. Subsection 9(c)hof 
es  a s  follows: 

authorized to  enter into contracts to 
municipal water supply or miscellaneous 
, That any such contract either (1) s h a l l  
to  t h e  United States, over a period of 

r the use of the contracting party, wi th  

y determines an interest charge to be 
i a t e  share a s  determined by.tbe Sexe- 
the construction costs allocated by 

orty years from the year i n  which water is 

ing  the r a t e  of 3 1/2 p r  centum per 

water supply or other miscellaneous pur- 
a11 be for such pricds, not  to  exceed 
a t  such ra tes  a s  i n  the Secretary's judg- 
e revenues a t  l e a s t  sufficient to cover an 

' cost and an appropriate share of such fixed charges as  the 
t h e  annual operztion and maintenance 

roper, and s h a l l  require t h e  payrient of 
ear i n  advance of delivery of water for 

NO contract relat ing to municipal water 
neous purposes * * * s h a l l  be made unless, 

e Secretary, it will not  impair t he  
project for irr igation purposes. I' 

a t  m u n t s  payable to  t h e  Government for interest,  
I and certain other charges are excluded from the 
tion charges." 1939 Act 2(d), 43 U.S.C. S 485a(d>df 

A review of t h e  l q i s l a t i v e  history of S 9 h f  t h e  Act shows t h a t  t h e  
Secretary was meant t o  have brqad pwers of allocation of the costs  be- 
tween irrigation, pwer ,  and miscellaneous purposes. 
Secretary of t h e  Interior to Fresident of the Senate (June 9, 1939) 

gation and Reclamation, 76th Cong., 1st Sess. 26, 34 { 1939) (staterent  of 
lSQhn c. PageI Commissioner , Bureau of Reclamation). 
that s 9(C)f, .3f  H.R. 6773 was identical i n  wording to 9(c).of H.R. 6984, 
76th a n g =  1st Sess. which became s 9(ckof  t h e  1939 Act . )  fron. 

in the context of t h e  pwer preference clause of s 9 ( c l e b  

Letter from A c t i r y  

i n  S. Rep. hb. 758, 76th Cong., 1st Sess. 4 ,  6; Reclamation 
Act of 1939% Hearings on H.R. 6773 before the House Corn. ,on I r r i-  

( I t  should be noted 

See a lso  le t t e r  
Cmptroller Ceneral to t h e  Honorable Abraham Xazen, Jr. I E?-196345, & 

. I r  1980, which acknowleges t h e  Secretary's broad pwer of allocation 

I 
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musf i n  contracting for M & I  supplies under g (c ) ( l )> the  Secretary 

he deems an interest charge to  be pro- 
p the  Secretary may contract t o  supply 

an appropriate share of annual O&M costs 

' & e  a contract requiring repayment in a maximum of 40 years a t  inter- 

0 years a t  rates a t  least  sufficient to  

hare of s u c h  f i x e d  charges a s  the Secretary deems 

Interest is not explicitly provided for under 5 9 ( c ) ( 2 ) $  and "fixed 
efers primarily to  construction costs (which i f  d e e d  

he same as "contruction charges'' would exclude interest) ,  see Clark 
-TLI of Chief Counsel F i x  t o  Commissioner, 

he items which may be proprly in-' 
"fixed charges"), and Memorandum of 

sources to  Commissioner, m t o k r  15, 
ary to  include interest among the fixed 

ed bypayment 0% the water service rate) .  
s broad discretion t o  determine what an "appropriate 

It is 

these f ixed charges would be as  well a s  to  include interest as  

on the foregoing, the Secretary has'the authority t o  include 

ocated from irrigation use rather than being originaily 

+!b:!! 
l i j  

t; i 
? I ! %  I;;! ..  s 

n contracts €or M&I water supplies. However, under 9 ( c ) ( l F  he  

ustrial use does not preclude the Secretary from including 

i !  
ti! . 

, !?I$*;, 

so. (See question 3 C.) ?he fact that the water 

erest in the repayment contract, since such action would reflect the 
Ual use of the-water. 

spital costs originally allocated to  irrigation where t h e  water or 
age space is actually used by industrial consumers. 

t .  

See our answer to  question 10, below.' Accord- 
e t h a t  under the 1939 A c t ,  § 9(c))Cinterest may be charged 

085530). What is the appropriate 
r interest during construction and re- . 

PWnt of the N&I  function of t h e  Central Valley Project (CVP) for con- 
tracts entered into under t h e  Reclamation Project Act Of 1939, § 9(C)(2)?)( 
Answer: T k  Secretary h a s  conplete discretion t o  determine the applicable 
rate of interest, i n  the absence of a provision i n  a specific project's 
authorizing legislation. 

Section 9(c)(2)$ives t h e  Secretary discretion to: (1) determine the 
time period for 'which the a v e r m n t  w i l l  contract t o  supply water, w i t h  a 
maximum of 40 years; ( 2 )  determine t h e  service rate to be charged for the 
water sumlied, as  long as the rate covers an appropriate share of the an- 
?'al C&M cost; and ( 3 )  determine the propriety of including f i x e d  charges 

t h e  water service rate, and wbat those charges w i l l  be. 
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e which t h e  Secretary adopts is to reflect to  
n t ' s  re@ursable costs for the water project, in- 

borrowing mney for construction and to operate and 
y after it is in operation. Therefore, t h e  Government 
user, as a reimbursable cost, t h e  interest on money 
rpses .  It is not clear, however, a t  what .rate in-  
, because s 9(c) (2)xdoes not set  a specific interest 
q u i r e  the repayment of interest charges. 

I t h e  water service rate for M & I  purposes urder 
alent to  the cost  of the service received, inc ld-  

st on t h e  i nves tmn t .  
cing interest rate on t h i s  investment and include 

charges" component of the water service rate equa- 

to be the same a s  "construction charges% would -exclwde in- 
ark s 122.2,  a t  246-47, but see memorandum of Chief Counsel 

rch 26, 1947 (interest is one of the items which can 
Never- 

T h i s  would allow the Secre- 

harges" probably refers primarily to  construction costs 

w i t h i n  the classification of "fixed charges"). 

the 1939 A c t ' s t b e  authority and discretion to  f i x  

n the Secretary's discretion t o  decide what an "appro- 
se fixed charges would be. The Supreme Court bas held 

ipal water service was delegated t o  t h e  Secretary and 
h i s  power t o  determine the appropriate charge.. Ci ty  of 

2 U.S. 627, 631, (1963). 
i 

-.. Tbe legislative history of t h e  1939 &&.does not to indicate what 
interest rate. Possible guidance a p  
and i n  the Water Supply Act of 1958 . Section 9(c) (1)kin marked contrast 
e subject,  provides for fixed repayment 
ing the rate of 3-v2 per cent per 

mum if the Seccetary determines an interest charge to be propr  * * *." 
I n  entering water service contracts under s 9(c) ( 2)$ the Secretary does 
rat appear to  be l i m i t e d  t o  the 3 1/2 prcent  interest rate prescribed i n  
6 g(C)( 1)x The two provisions take different approaches. The interest 
rate  provided i n  5 9(c)(l)'kis for the repayment of an appropriate share of 
construction charges, while a s 9(c)(2)ijcontract is a service contract con- 
cerned wi th  establishing a rate reflecting an appropriate share of the cost 
Of operating and maintaining the f a c i l i t y  and s u c h  fixed charges as t h e  
Secretary deems proper. 
to charge a maximum of 3 L/2 percent interest for service contracts under 
s 9Ic)(2)>but chose n o t  to. 

Congress could have inc luded specific authority 

2-s 1958 &>which may be used by Interior for M & I  pilrpkes as an 
alternative to the 1939 Act, provides the following formula for repayment 
of interest for water supply contracts, 43 U.S.C. 5 390b(b): 4 
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"The interest rate used for purposes of computing interest  
during construction and in teres t  on the unpaid balance 
shall be determined by the  Secretary of t h e  Treasury, a s '  
of the beginning of the f i sca l  year i n  which construction 
is ini t iated,  on t h e  basis of the computed average interest  I 

rate payable by t h e  Treasury upon its outstanding market- 
&le public obligations, which are neither due nor callable 

- 2  r),51r% > 
, 

Ly#,'. 

&,7&: I @s;f 

?&-: 

z**3.:.-r- 

rate to  be used for computing' in teres t  during construction 
on the unpaid ba l axe  of t h e  costs  of the project allocated to munici- 

er supply is similar to  that  i n  the 1958 Actkin subsequent Acts 
zing t h e  Secretary to construct, operate and maintain reclamation 

projects for .purpses  which i n  lude furnishing M & I  water supplies. 

. to constructc o p r a t e  and maintain the Mountain park 

For 
b. L. KC?. 9O-5Br ad 2(b) ,  Septeniber 21, 1968, which authorizes 

tion project i n  Oklahoma, provides: 

nterest rate used for computing interest  during 
construction and interest  on t h e  unpaid balance of t h e  costs  
of t h e  project allocated to municipal water supply shall  be 
determined by the Secretary of the Treasury, a s  of t h e  begin- 

the f iscal  year i n  which construction is comnenced, 
on the basis of the computed average interest  ra te  payable 
by the Treasury upon its outstanding marketable public 
obligations which are neither 6ue nor callable for  redemp- 
tion for fift'een years from d a t e  of issue, and by adjusting 
such  interest  rate to  the nearest multiple of one-eighth of 
1 p2r centum i f  the cowuted averaqe interest ra te  is not a 

, . 

. 

muitiple of one-eighth of 1 p r  ce&mn." 

o k r  1 2 ,  1968 (Palmetto Bend 
b) -5epterrher. ..20, -19-6.6 ( mala t i n  Project, Texas); Pub. L. hQ. 89-596, 

m'oject, Oregon). Pub. L. hb. 89-29 
hkvada Water Project) makes Congress' preference even clearer by providing, 
t h a t  project costs allocated to  M&I water sup2ly shal l  be repayable urder YSu' 
either the provisions of the Federal reclamation laws or the 1958 Water 
%?ply Act, but ,  i n  either case, repaymnt of such costs s h a l l  include 
interest on t h e  unamortized balance of such  allocations a t  a ra te  equal 
to t h e  average ra te  paid by the united States on its marketable long-term 
securities on the date of this A c t ,  w i t h  adjustment to  t h e  nearest one- 
eighth of 1 p rcen t .  

2(b), Octoef---2-2., 19.65~7TEI3%6~/L'~'* 
s.& 

c. @)- 
G I  

These project authorization Acts indicate that  the Congress has  
dwided that t h e  formula for determining in teres t  ra tes  set forth i n  the 
1358 &$is preferable for a t  l eas t  some water service contracts (-ax? 
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c)(z)hfor water service contracts, the  ia tes  are a t  the Secretary 
retion. under the 1958 Act,u 301(b), the interest rate is to be 

. t t *  * * determined by the Secretary of the Treasury, as of 
the beginning of the fiscal. year i n  which construction is 
initiated, on the basis of t h e  computed average interest 
rate payable by the Treasury upon its outstanding market- 
able obligations, which are neither due nor callable for 
redemption for fifteen years from date of issue. The 
provisions of t h i s  subsection insofar as they relate to  
the Bureau of Reclamation arid the Secretary of t h e  In- 
terior s h a l l  be an alternative to  and not a substitute 
for the provisions of the Reclamation Project Act of 1939 
(53 Stat. 1187) relating to the same subject." 

h - 
fixed repawnt contracts) TIE 1939 Act>however, does not-i2stablish a 

. standard for determining the interest  rate t o  be charged on M & I  water ser- 
vice contracts generally. Accordingly, under t h e  1939 & & t h i s  charge is 
l e f t  to  the discretion of the Secretary. However, the Congress may spec- 
i fy  a particular interest rate i n  authorizing legislation for a specific 
project . 

Question 3 (question 4,  code 085540) A. Although the 1958 A&states 
t h a t  it is an alternate to  and no t  a substytute for t h e  1939 Actxis  it 
legal for the Secretary of the Interior to.1imit the interest rate i n  con- 
tracts under the 1958 A c W  3 l/2 per cent, i n  accordance w i t h  the 1939 
M t x f  tbe interest rate compute3 urder the provisions of the 1958 Act 
wuld be higher than 3 v.2 per cent ,  e spc ia l ly  when interest rates are 
at such high levels? Answer: No, unless the specific project Act gives 
such authority. 

' 

not t o  exceed 3 1/2 per cent for fixed repayment contracts whi le  under 
m e r  s 9 ( c ) ( l ) b f  the 1939 Actr the interest rate to  be charged is 

As indicated i n  our answer to  t h e  second part of t h i s  question, below, 
the 195- 193gX;?cts provide separate and distinct authorities t o  In- 
terior for M&I water s u R l y .  
provision spec i f id  for each respective Act is cont ro l l ing  for a project 
constructed under t h a t  Act. 
constructed under the  1958 Ac*ust be based on the Treasury rate for mar- 
ketable obligations as spcif ied i n  §3Ol(b)'$, I n  cases where the authorizing 
Act €or a project permits construction urder either authority, the rate of 
interest to  be charged under that authority may be a factor i n  making a 
choice. some individual project A c t s  may grant additional authority to 
Interior to  vary the rate of interest to ke charged. 

- B. EXXS the combination of the 1939 P;ct?wd the 1958SAct give the 
Secretary the authority to charge interest rates raiqing from the maximum 

I 
It follows, therefore, that the interest rate I r 

i 
i 
3 ., 

B 
; .  
8 
I' 

Accordingly, the  interest rate for a project 

! 

.F , .  
b 

i -  
1 - 6 -  i :: .. 

i -  

. ... . ._. 
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r the 1958 Prstlto t h e  m i n i m &  Jzero) d e r  the 1939 Act?' Answer: 

icable to  the alternate selected. 

The 
to elect one Act or the other, and charge the rate which is 

The combination of the two Acts does not give the Secretary the 
r i ty  to charge interest rates ranging from the maximun under t h e  1958 

the minimum under s 9(c) ( l % o f  the 1939 Act. Each s t a t u t e  states 
terest rates are applicable t o  the project it overns. The 1958 Actk 

,:. is a separate and distinct authority from the 1939 Ac and each overns 
Ehvironmental Defense Fund, Inc. v. Morton, 

Supp. 1037, 1044 (D.  Mont. 1976).  -Thus, depending on what proj'ect 
2 % 

~e projects it addresses. 

is involved, and which authority was elected, interest rates are determined 
by the applicable law, not a combination of laws. 

.C. Does the Sese.tacy.have to charge interest on the municipal and 
ia l  investment? Answer: No, under the 1939 Act& Yes, under the 

The Secretary does not necessarily have to charge interest on t h e  M&I 
er the 1939 ActFthere are both  repayment and water service 

. contracts. The Secretary need not charge interest or a particular rate for 

s t h a t  interest can be charged "not exceeding t h e  rate of 
either type of contract. Section 9(c)( l)'$.which governs fixed repayment 

i f  the Secretary determines an interest charge to be pro- 
obviously, he retains discretion to deter- is added.) 

rge is not  proper., As to water service contracts, 

tary's discretion {see Question 2 ) .  W e r  the 1958 Acthhowever, there is 
no discretion as to  f3e interest rate to  be charged for projects developed 

The authorizing legislation for 

does not specify t h a t  interest is to  be charged. The mun t  of 
est, i f  any, to  be incorprated i n  water rates is a t  t h e  Secre- 

Question 4 {question g r  Cde 085540). 
the Colorado River Basin Project ( 4 3  U.S.C. §$50l, e t  seq.) states: 

I- 
i - ...: ';, 

.. . . .  
. .  

"The interest rate applicable to  those portions of the 
reimbursable costs of each unit of the project which are 
propxly  allocated to comnercial power develownt and 
municipal and industrial water supply s h a l l  be determined 
by the Secretary of the Treasury, as of t h e  beginning of 
the fiscal year i n  which t h e  f i r s t  advance is made for 
i n i t i a t i n g  construction of such unit, * * * . I f  

S 1543(h).d( 
43 u.S.C. 

There are currently two conflicting Interior Solicitor opinions as  to  
h o w  the interest ra te  provision should be applied to  units of t h e  Central 
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M i z o n ~ ~ ~ o j ~ t  (CAP) which is part of the Colorado River Basin Project 
The Associate Solicitor, Energy and Resources t h i n k s  t h a t  the CAP 

a l l  features of t h e  CAP, even though they will 
r i d  of time, should bear the same 

and Inspection, t h i n k s  that each feature 
st rate should be computed a t  the s ta r t  

f the Congress, the Governmentt:,mt13d. collect about $175 billion i n  
truction of each feature. Your staff  states that i f  such  were the 

@I the m r e  flexible (advantageous to the U S .  Government) interest 

f the Interior chose to  do sor he could consider a 

lied? Answer: yes. 

r t  of CAP so t h a t  different interest rates would kx 
, based on t h e  date of in i t i a l  construction of each 

t.. However, we cannot say that the CRBP Act requires t h e  Secretary to 

ate definitely what t h e  Act meant by the word "unit" 
&cause, as the Solicitor opinions referred to  above indicate, t h e  Act ard 

On the one hand, a gccd 
n i t  of the Cmp. 
a t  the term " u n i t "  refers t o  sone sub-  

a "feature" of the CAP, or it might 
which the Secretary of the Interior 

directions. 
On t h e  other hand, 

1 u n i t  for purposes of repayment and cost 

his tory  are ambiguous, w e  agree 
0 ,  opinion of t h e  Assistant Solicitor, A u d i t  and . . .  

Inspection, that the Secretary of the Interior has discretion to resolve 
this ambiguity. 
ture as a unit, or designate a number of larger groupings as units of the 
CAP. 
for the latter since, i n  other reclamation Acts, a "feature" or "work" is 

We t h i n k  that the Secretary should either t reat  each fea- 

AS between these two alternatives, we t h i n k  there is rrore s u p p r t  

In s m a r y ,  we cannot say wi th  certainty vhat  the Act reqxires. 
t h i n k  t h e  Act permits several interpretations of the word "unit", and ~e 

would not object to  your making recomendations along t h e  lines of those 
in t h e  January 30, 1980, opinion of the Assis tant  Solicitor, Acdit md 
Inspect ion. 

Ne 
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a t  the  Treasury rate as o'f the beginning of t h e  fiscal-year i n  
contruction is ini t iated.  What did Congress mean by " i n  which  con- 

struction is initiated?" Answer: We are  not sure. The A c t  does no t  define 
the phrase " i n  which construction is ini t iated,"  nor is there indication i n  
the legislative history a s  to  its intended meaning. 

tion 301(b) of tbe 1958 A c t ,  43 U.S,C. S390b (b)\ provides: 

n* * * %e interest  rate used for purposes of computing 
interest during construction and interest  on the unpaid 
balance shall  be determined by the Secretary of the Trea- 
sury, a s  of t h e  beginning of t h e  f i sca l  year i n  which 
construction is ini t iated * * * . I t  

' The Army Corps of Engineers (Corps) has considered construction as 
aving been ini t iatcd on the date when the f i r s t  lands  of t h e  project are  
cpired or on t h e  date when the f i r s t  construction contract is l e t ,  which- 

is earl ier .  Its reasoning is that  either event represents a comnitrrent 
construct t h e  project and that  a l l  preconstruction requirements m u s t  be 

. 

. 

t 

t p r i o r  to the occurrence of either event. 

understand that the  Bureau of Reclamation '(Eureau) sets interest  
pita1 costs a t  a ra te  determined when construction s t a r t s ,  It r e q -  

t h a t  t h e  s p c i f i c  action that constitutes the s t a r t  of construction 
ary, but t h e  key date is wben Federal funds are irrevocably comitted 
e project's construction. The Bureau notes that  acquisition of the 

@ ~ . l a M  does not irrevocably comnit Fxieral funds, because t h e  land could be e??!'ram, 2 

. ., c.. - 
. c.- 

.. . . .. ' 

.. . 

L CJVLU . 
This  Office has held t h a t  the word 'konstruction" does not, by 

definition or necessary implication, cover the rchase of land upon which 

decision took the position that  purchasing land is not a part  of construc- 
tion, even though i t  may be an 'essential prerequisite, because construction 
I S  defined a s  "building". under t h i s  view the f i r s t  purchase of land could 
not constitute the in i t ia t ion of construction. 
only physical construction could serve a s  marking t h e  in i t ia t ion of 
a n s t r  uc t ion. 

a public project is to be constructed, E-6962, & ember 1, 1939. T h i s  

In  fac t ,  i t  suggests that 

This  is a l i t e r a l  reading of t h e  meaning of construction, and it Is not 
the only reasonable interpretation. Acquisition of t h e  f i r s t  lands for a 
Project may represent a d e f i n i t e  comi tmnt  toward construction, and i f  it 
can be demnstrated that other actions do i n  fac t  signify a defini te  com- 
mitmnt to a project, then such actions could also signify the in i t ia t ion 
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. .  
nstr.uction. We would be bclined to defer to the preferred inter- 
tion of whichever agency is administering the project i n  question. 

stion IIC, Code 085530). h%y should the rate of yL 

truction be set a t  t h e  f i r s t  purchase of l x J d  i n s t e a  
the rate t h e  Government brrows t h e  funds  to construct t h e  project? 

958 Act the interest rate depends on the construction 

.T - 
- 

res establishing t h e  ra te  of interest during 
-lginning of , the f iscal  year i n  which construction 

ps has  interpreted the  Act a s  requiring the interest 
a t  the t h e  the f i r s t  land purchase was made or a t  

f i r s t  construction contract, whichever is earlier. 
any event, the statute clearly precludes charging t h e  

rate experienced i n  each year of construction where t h i s  
rate of interest i n  effect  a t  the beginning of the year 
tion is. initiated. 

(See 

ion 3 r  code 085550). Did t h e  Congress intend t h a t  
tenance expenses be reimbursed t o  the Treasury for 
icipal and industrial users? Answer: That depends. 

'" Your staff's submission s ta tes  tha t  t h e  practice of the Bureau is t o  
'use appropriated funrls to pay for annual O&M expenses until water is 
khysically put t o  use by a user under a long term contract. Any O&M ex- 

w i t h  uncontracted water (where there is no contractor), 
ct but unused,  or water used under t e n p r a r y  contracts, 
priated funds and not reimbursed by proiect users or 
ditionally, the submission s tates  that -  

.I 

"We would like to claim that the Congress required a l l  O&M 
expenses for municipai and industrial purposes be reirribursed 
to the Treasury. lie would propse t h a t  these costs be an- 
nually capitalized and t r e a t d  a s  a long term comitment of 
existing or future project users. ~nnual  project user re- 
payments would then be used f i r s t  to  repay annual OslM ex- 
Lenses. 
would then go into project capital payment." 

: c  ., 
. .. 

If revenues exceeded these annual charges, they 

With regard to reFaymnt-tyFe contracts urder §9(c) (1xXof t h e  1939 Act ,  
G M  costs are covered under a separate charge which is payable i n  advmce 

S 9(c) ( 2 )  &a charge or rate per acre-foot, payable i n  advance , includes 
@&M charges. 

the water user. m e r  the water service-typ contracts pursuant to 
-.  

Section 9{c) { 2)krequires t h a t  t h e  rates will produce revenues "a t  
least su f f i c i en t  to cover an appropriate share of #e annual cperation 

- 10 - 



ce cost and an appropriate3hare of such fixed charges as  
the Secretary deems proper and shal l  req-ulre-the payment of s a i d  ra tes  

nce of delivery of 'water for s a id  year." (Emphasis 
hrase "annual op ra t i on  and maintenance cost" refers  to 

delivery began, there would be no di f f i cu l ty  with 
st OSM costs. However, this phrase may also be urider- 
to  each current ("annual") year , for the service which 
t year. Thus ,  it is unclear i f  it is legal ly  permis- 
past O&M expnses  for water service contracts under 

$,which makes no reference t o  O&M costs, it is 
t h a t  no payment need be made w i t h  respect to con- 

ure water supply until such supply is 

between construction cos ts  and O&M 
l a t t e r  is w i t h i n  t h e  discretion of the 
l k a p  Irr igat ion Distr ict ,  197 F. 
be imposed on t h e  water users despite 

3 U.S.C. 5 492 4 1976) (dealing generally 
would s e e m  tha t  t h e  cognizant Secretary, i n  impsing 

lude a component for  past charges, a t  l e a s t  for those 
p of the f a c i l i t y  so tha t  it would be available for 

229 U.S. 187 1913); A c t  Of August 1 3 ,  

n IA,  &e 085530), A. 
operation and rnaintefjance cos ts  from Cent ra l  Valley 

Is the United States  

r service contracts? Answer: NO. 

In addition t o  a construction charge: 

'Every water-right applicant, entryman, or landowner under 
0 2  upon a reclamation project shal l  also pay, whenever 
water service is available for the i r r iga t ion  of h i s  land, 
an operation and maintenance cnarge based upon the to ta l  
cost of operation and maintenance of t h e  project,  or each 
separate u n i t  thereof, a?d such charge shal l  be made €or 
each acre-foot of water delivered; b u t  each acre of i r r ig-  
able land, whether irrigated or not, sha l l  be charged w i t h  
a minimum operation ancl maintenance charge based upon t h e  
charge for delivery of not less than one acre-foot of 

. * -  
' . . + e . -  . . .  

water*" 43 U.S.C. § 492 (1976).'& 

mis s ta tu te  indicates that  for i r r iga t ion  purposes each recipient of water 
srvice m u s t  pay an O&M charge based o n  the t o t a l  O&M cost for the project. 

- 11 - 



b*n $he _Secretary of the Interior enters water service contracts 
to . f u r n i s h  water for irrigation p r m s e s ,  each contract s h a l l  be- 

"* * * at. such rates as  i n  the Secretary's judgment w i l l  
produce revenues a t  least  sufficient to  cover an appro- 
priate share of t h e  annual operation and maintenance 
cost * * *." 
43 U.S.C. s 485h(e)$(1976). 
fiis statute clearly does not require the recovery of a l l  o&M costs. 
ates that recovery of only an amount " a t  'least sufficiZX to  cover an 
priate share of the annual operation and maintenance cost" is neces- 

sary. The legislative history does not indicate what constitutes an ' l ap  
iate share" of the cost. 

itutes an appropriate share: the need for incurring 
i n  the sou& discretion -of the 'Secretary. 'United 
ap Irrigation District&ahve, a t  page 823. 

Reclamation Project Act of 1939, $$ 9(e), 

It is l e f t  to t h e  Secretary's judgment to 

B. fs the tmited States estopped from recovering a l l  opration and 
maintenance costs where contract terms provide otherwise? iznswer : yes. 

Tfte United States is b u n d  by t h e  provisions of its contracts for 

"A contract is a contract, regardless of whether it is made 
between ind iv idua l s  or between individuals and a government 
agency; and if  made w i t h  an agency, the la t ter  should not 
have a right to change any terms of the duly executed a& 
partially prfcrrmed contract .n . 

T- 

i' 
i -  

achella valley Cbunty Water District, 111 F. Supp. 172, 
180 (S.D. Cal. 1953). See wit& States v.Y,Fort €!elknap Irrigation 
____I District, *ve, a t  page 818, note 5. 

where there is a conflict between the terms of a contract and the 
a@lic&le statute, the rights of the parties m u s t  lx determined by a con- 
struction of the statute, rather tban of the ccntract, since the contract 
fS to k treated a s  if a l l  t h e  provisions of the applicable 

160 S.W. 
Public Powr & Irrigation District, 51 N.W. 2d 253, 259 (Neb. Sup. C t .  19521. 
However, t h e  aWlic&le s ta tues  leave contract provisions prescribing the 
rates for O&M costs to  t h e  discretion of the Secretary, and t h u s  there is 
no conflict between a contract not requiring recovery G f  211 O&M costs, and 
a@ applicable statutes. Therefore, when there is a contract not  providing 
for recovery of a l l  GM costs, the United States may not unilaterally 
increase the charges for these costs. 

tatute are 

269, 273 (wx. C t .  Civ.  App. 1942) ;  F a q h t  v.&latte Valley 
mitten i n t o ' i t .  94 C.J.S. 361(c); G u l f  mast Kater a. v. a Cartwight, 

- 12 - 
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n *  * * f i a t  not to exceed 30 per centurii of t h e  total  
estimated cost of any project may be allocated to antici- 
pated future demands where State or  local  in teres ts  give 
reasonable assurances, and there is reasonable evidence, 
that ,su& ~3eixmls for t h e  use of s x h  storage , w i l l  .be made 
w i t h i n  a period of time which w i l l  permit paying out the 
costs allocated to water supply w i t h i n  t h e  l i f e  of t h e  pro- 
ject:  And provided further,  that  t h e  en t i re  amount of the 
construct ion costs, including interest  during construction 
allocated to water supply shall  be repaid w i t h i n  the l i f e  
of t h e  project but i n  no event to  exceed f i f t y  years after  
the project is f i r s t  used for t h e  storage of water for 
water supply purposesl except that (1) no payment need be 
made w i t h  respect t o  storage for future water su@y u n t i l  
such supply is f i r s t  used,  and ( 2 )  no in te res t  shall  be 
charged on such cost u n t i l  such supply is f i r s t  usedl but 

376; 5198377: &-198378-0.M. 

I Question 9 (question I I B ,  code 085530). Is there a prohibition i n  t h e  
958 ~ c t ~ h i c h  prevents the Corps from t h e  accrual and capitalization of 

NO. 
peration and maintenance costsl and requiring users t o  repay t h i s  

s p c i f i c a l l y  prohibits nor specif ical ly authorizes t h i s  
a r t  using the future water supply storage? Answer: 

the 1958 Water Supply A c t  as amended by section IO, 
2Or 1961)'/ s ta tes :  

k.:, i n  6 case s h a l l  the interest-free p e r i d  exceed ten 

provision which s p k i f i c a l l y  addresses these charges as  they re la te  t o  fu- 
ture water supplies. such charges would be treated i n  a manner similar to  
present water supplies when incurred a f te r  future water deliveries commence. 
Wwever, t h e  accrual and capitalization of a l l  or part of past (XIS costs to 
be paid by future water supply .users is neither prohibited nor specifically 
authorize?, by statute. 
missible if regarded a s  a reasonable exercise of t h e  general adninistrative 
authority of the Secretary of the Amy (or of t h e  Secretary of t h e  Interior) .  
It might be desirable to recom.end specific Congressional authorization of 
a i s  practice, or specific disapproval , t o  eliminate a l l  doubts. 

Consequently, such a practice may be legally per- 

Reclassification Of Water Uses 

Westion 10 (question 4 ,  code 085550). Can water be "temporarily" 
reallocated t o  "nonreimbursable" use t o  avoid repayment requirements? 
Answer:  he practice is questionable. 

- 1 3  - 



377; B.198378-0.M. 
, .  

suh i ss ion  s t a tes  tha t  on t h e  Fontenelle Reservoir, the Bureau:; -.. 
. "has I temporarily' reallocated' water original ly intended 

for i rr igat ion ( la ter  reallocated t o  industr ial  use) to 
nonreimbursable use, T h i s  means tha t  there can be no cost  
recovery for capital  or  O S M  costs associated with t h i s  
ktater, I f  the water remains i n  that  category, t h e  Trea- 
sury w i l l  never be reimbursed for costs  associated with 
the  water. The reallocation seems to  have as its cnly 
purpose to make reimbursable cos ts  nonreimbursable." 

The practice of "temporarily" reallocating water original ly intended 
for a reimbursable purpose, t o  a nonreimbursable purpose, where the  water 
is not i n  fac t  used for the nonreimbursable p r p s e ,  as  described above, 

. : 
:. 

questionable @ S C . 3 F D b '  

The 1958 A c t  S 302(b)Xprovides: 

"That the cost  of any construction or d i f i c a t i o n  
authorized under t h e  provisions of t h i s  section s h a l l  be 
determined on the basis  tha t  a l l  authorized purposes 
served by the project s h a l l  share equitably i n  t h e  t h e  
benefits of multiple purpose construction, as  determined 
by the Secretary of t h e  Army or t he  Secretary of the In- 
te r io r ,  as t h e  case may be." 43 U.S.C. § 3905(bM(1976). 

. , _  

. 

Reinbursable k n e f i t s ,  which include irr igat ion and drainage, M&I water 
supE?ly, and commercial power generally accrue d i rec t ly  to t h e  users of the 

6. water, while  nonreirbursable benefits which include f l d  contrc.1, naviga- 
tion, and certain aspects of f i sh  and wildl ife  enhancement and highway 
relocation are usualiy benefits to t h e  public-at-large. 
quisition of Water from Federal  Reclamation Projects for Industrial ard 
-unity Development," 15 Mineral Law Inst i tute  337 , 344 (1969).  

F. m i n y ,  "Ac- 

The above categorization of reimbursable and nonreimbursable benefits 
has its origins i n  practices developed m e r  t h e  1939 Act and other recla- 
mation laws, see Clark, s 1 2 3 . 2 ( ~ ) .  
is lat ive history o f e  1958 Act that  the Congress meant to dis turb  t h i s  
tYFe of classification. 

We have fcund no indication in the leg- 

Tbe, above-quoted provision of the  1958 Actklear ly  vests  broad 

in t he  Secretary of t h e  Interior. I3-196345, May 1, 1980&B-170905, 
WvePber 2 ,  1970 ( b o t h  dealing with s 9(c)\Lof the 1939 Act); 9 i f f ; l r t  v*& - fhker I above, (dealing w i t h  the Reclamation Act of 1902) 
secretarial decision must  reflect  t h e  r e a l i t i e s  of the situation i n  

discretion i n  the Secretary of the Army, and for reclaqation law 

EOWeWr I any 
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n. 
e purpose, cannot by administrative'r€iat- become water t emprar i ly  
& to  flood control, a nonreimbursable purpose, i f  it is not used 

For exampie, water original ly intended for i rr igat ion,  a reim- 

must while  t h e  Secretary has broad discretionary powers, h i s  
determination can be upset upon a showing tha t  it was fraudulent, or  so 
arbitrary, capricious or grossly erronwus a s  to  const i tute bad fa i th .  

1- States v>Fort Belknap Irr igat ion Dis t r ic t ,  above. The reclas- 
'sification of a water use, even on a temporary basis ,  without a correspon- 
ding change i n  its actual use, i n v i t e s  challenge because a user receiving 
direct benefits would be shielded from the  necessity to  share equitably i n  

l e  purpose construction and O b M  costs.  

Question 11 (question I I D ,  d e  085530). A. What authority does t h e  
mrps .have to .charge .present ,vdlue .-for mallocaTed storage space? Answer : 
present value appears to be a reasonable measure of value for t h i s  purpose. 

of the 1958 Act, 43  U.S.C. S 390b(d) 5 1976), provides: 

of a reservoir project heretofore 

idsd i n  subsection (b) of t h i s  section 
iously a f fec t  the purposes for which the 

involve major s t ructura l  or  opzrational 

authorized, surveyed , planned, or constructed t o  include 

project was authorized, surveyed, planned, or constructed, ' 

made only u p n  t h e  approval of Congress 

The s ta tu te  applies where t he  reallocation of storage space is 
, considered t o  constitute a modification of a reservoir project which K V J ~ ~  

purposes for which the project was authbrized.l/ It 
only s t a t e s  that  congressional approval is required for such changes and 
makes no mention a s  to t h e  cost t o  be assigned to  the reallocated use. I f  
congressional approval is required under t h e  s t a tu te ,  t h e  Congress may, of 
murse, choose to use that  opportunity to  establish a price t o  [x charged 
for the reallocated storage space. The s t a tu te  does not specifically 
authorize t h e  Corps to charge present value for such space nor does it 
prohibit charging present value. 

. . L  e. . . -  , : 

. The Corps has developzd regulations defining w h a t  storage 
reallocations are insignificant and, therefore, do not have to  
go t o  t h e  Congress for authorization. Change 15 t o  Engineering 

1165-2-105 (March I ,  19771. 
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~ e ~ ~ i i t s  general authority to manage t h e  projects,  t h e  Corps has 
g a price which re f lec t s  present day price 
on t h e  f ac t  that  t h e  reallocation of storage 
cost of storage (construction costs) and, 

xisting project uses, t h e  local ‘interest would 
ernative project to  provide ’an equivalent 

Thus, despite t h e  legislat ive silence on 
seems t o  be a reasonable measure €or charges 
for’  s ignif icant  modifications, approved by 

t for which it did not establish a price, as w e l l  as  for 
ions not requiring approval by the Congress. 

he updating of value apply t o  interim reallocations a s  
s? Answer: Yes, t h i s  appears appropriate 

is t o  use t h e  regulation referred t o  above 
here storage w i l l  be permanently reallocated, 
herefore, w h i l e  t h e  present value s b n d a r d  is 

ons, a prior  cost basis ap-pjrently is used 
rim reallocations. It would seem tha t  t h e  
supplies would provide an appropriate basis 
charged for interim water supplies. Fhile 

to  being available only for a limited period, 
e of current data i n  determining the price of 

storage w i l l .  d i f fer  i n  value where it is per- 

Binding PJature Arhl Contents Of Contracts 

Westion 1 2  (question 5 ,  ccde 085550). May t h e  Eureau of Reclamation 

Answer: When not contrary to  con- 
require as  a condition of a change i n  project water use t h a t  contractor 
“Profits” be shared w i t h  t h e  Treasury? 
tract or t h e  specific project authorization, t he  Bureau may require par t  of 
Proceeds t o  be paid into the reclamation fund. 

The suhiss ion indicates that a contract x i th  an irrigation d i s t r i c t  
Provides t h a t  excess revenues from project water sales be for  t h e  b e n e f i t  
of the d i s t r i c t ’ s  members. 
for industrial use. 
WrPSes  the Bureau’s permission is required. 

This question is discussed mre fu l l y  i n  13-202671-0.M.,%fay 29, 1981, 
$ response to  a request for legal assistance frcin your Associate Director 
I n  connection w i t h  a report to the Honorable Ceorge Miller, House of 

-- ., . 
>SA. . 
. .  - I  

. ‘3 .-i - . 
.. 

<+-:: Representatives . 

However, t h e  d i s t r i c t  wishes t o  ~ 1 1  some water 
Since t h i s  is a change from agricultural t o  industrial 

._ -. . . . 
- .  

. ,  

. :. . 

.. .- . 

.. . 

- _ .  
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9 .  

Repayment Periods 

. Question 13, (question 7, code 085540). Clarification is needed 
tween 5s 7(b)bnd 9(d)wf t h e  Reclamation Project Act of 1939 regarding 

periods during which time i r r igators  may receive project water 
charge basis without repaying construction costs. A. Are 

n t  periods authorized for projects that  are not for %e most 
rt; on public lands? Answer: Yes. 

. =tion 7(b)  of t h e  1939 Act,  (43 U.S.C. S 485f(b) .y (1976)) by its 
ms, applies only to a project or portions of a project which, a t  the 

the ~ c t  was enacted, (1) was urder construction, or for  which appro- 
. priations had been made, and ( 2 )  for which no repayment contract had been 

u t d .  It is s 9(dbwhich  covers development periods for new projects ., other than those defined under 
&velo,prent pri.ods, . b t h  sections contain basically the s m  provisions. 

section g(d)(l)%authorizes t h e  Secretary of t h e  Interior t o  permit a 
'development period of up t o  10 years for an irr igat ion block, regardless of 

Special prrnissive 
apply "where t h e  lands included i n  an irr igat ion block are  for t he  

7 ( b ) ) &  However, w i t h  respect to 

. -  

e lands i n  the block are  public or private. 

part lands owned by the U n i t e d  States." These lands nay receive water, 
opment p r i o d  terms, prior to  execution of a repaymnt contract, 

as the normal rule is that "[n]o water may be delivered for i rr igat ion 
s i n  connection wi th  any new project * * * u n t i l  an organization has 

into a repapent contract * * * . ' I  s; 9 (d ) (  I)  .)( Section 7(b)\con- 
i lar  permissive provision. It s ta tes  that  for a "project, divi- 

r development u n i t ,  o n  which the  lands involved are public lands of 
* t h e  United States, t h e  Secretary, 'prior to  entering into a r e p p n t  con- 
t r ac t ,  may fix a development period for  each irr igat ion block, i f  any, of 

:-. .not to exceed 10 years from and inc luding the f i r s t  year i n  .which water is 

- RSC. DES public land refer to  the  same area served by the project water, 
Of t he  land the dam and reservoir sits on? Answer: I t  refers  to the area 
served by the project water. 

Sections 7(b$and 9 (d )  (1 )Gefer  to a "dewlopent  pe r id  for each 
irrigation block." The Act defines "irr igat ion block" a s  "an area of arid 
Or semiarid lands  i n  a project i n  which, i n  t h e  j u m e n t  of the  Secretary, 
t h e  irrigable lands should reclaimed and put under irr igat ion a t  substan- 
t i a l l y  t h e  s m  time, and which is designated as  an irrigation block by 
Order of the Secretary." s 2( j) .k The Act clearly eficonpsses irr igat ion 
blocks that include pualic l ands  which may be suitable for i rr igat ion.  

IS is l e g a l  to defer capi ta l  arid O&M repapent during dewlopen t  
Rrids? Answer : It depends. 

for the lands i n  said block * * * . I '  
. ,2+-.. . r., 
: .. , I . 

..: 
. .  

. ' 

< '  

..- . 
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"capital" r e p a p n t ,  we a s s w  you are  referring to  construction 
S,..'. . 

.+ 

1 * , '  . I  construction costs during t h e  i n i t i a l  operation of a project. 
charges. The very purpose of the d e v e l o p a t  period is to  defer Payment of 

The payment 
-,': outlined by 9 ( d h i s  as  follows: 

, .' 
.4. '-,I 

"[TJhe part of t h e  construction costs  allocated by the 
Secretary to  irrigation shal l  be included i n  a general 
repyment obligation of the organization.* * * § 9(d)(2),r, 

' _  ._ 

* * * * * *  

" [ g h e  general repayment obligation of the 
organization shall  be spread i n  annual installments * * * 
over a p r i d  of not m e  than 40 years, exclusive of any 
developmnt pxicd. * * *Ii S 9 ( d ) ( 3 ) .  u, 
*is means that the organization is not obliged to  repay construction 

costs during the development period. 
,at a charge p r  annum per acre-fmt, or other charge, to be fixed by the 
secretary each year and to  be p i d  i n  advance of delivery of water * * *.'I 

since s g(d)[l)\also provides that  "After t h e  close of t h e  d e v e l o p n t  
period, any such charges collected and which the  Secretary determines t o  
be i n  excess of the cost of the o&M during the developnent period shal l  be 

' credited to t h e  construction cost of the project i n  the manner determined 
' by the Secretary." However, 5 9 ( d )  (1)Xgives t h e  Secretary discretion to 
determine the'charges during the  d e v e l o p n t  period, and thus  it cannot be 

Instead, water is delivered--"* * * 

g(d)(l)% It appears that t h i s  charge was intended to cover QSM costs  

said that  the s ta tute  requires the charges t o  be sufficient  t o  cover a l l  yP9* 
q3usL ,.' O&M costs. 

Question 1 4  (question 6 ,  d e  0855SO). IBes t h e  Water Supply Acti$f 
1958 allow 40 years for  repayment of all municipal and industrial costs or 
40 years from the in i t ia t ion of each use? 
succeeding contract after  f i r s t  delivery of water be for less than 40 years? 
Answer: 
following a 10-year start-up period. 

I n  other words, should each 

The Act allows forty years from t h e  s t a r t  of each u s e  for repyment, 

It is u d e r s t d  t h a t  your question re la tes  t o  future water supplies, 
f ie  legislat ive history of the 1958 AciXsupports the current practice of 
allowing 40 years for repayment of PI&I costs comnencing separately with t h e  
ini t iat ion of each use. The text  of t h e  A c t  provides, that  "no payment 
wed bs rr,ade with  respect to storage for future water supply unti l  such 
Supply is f irst :  used." 

u l t i m a t e l y  was enacted as t h e  1958 A c t %  the Senate Camittee on mblic 
b k s  stated: 

4 3  u.s.C. S390b(b).t (Elrphasis added.) 

In  considering Tit le  I n  of S. 3910, 8Stb Cong., 2nd Sess. which 
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8376; .5i98377: El983?8-Q.M. 

a I t  is the intention of t h e  comnittee that  the 
application of the p r t i o n  of Title I11 dealing-GiJh - 
future water supplies would &,as follows: 

capacity is f i r s t  utilized then repayment for that portion 
w i l l  be started and repaid wi th in  t h e  l i fe  of t h e  pro5cct 
but not to exceed 50 years. 

"2. The portion of such'capacity which is allocated 
to  future use or demands would require no payments for 
10 years. After 10 years, in teres t  paynknts would be made 
and repayment of principal would not be required u n t i l  the  
reserved future capacity is f i r s t  used. Finen u s e  is f i r s t  
made of any portion of t he  capacity reserved for future 

principal compnent. 
water supply would be rep id  w i t h i n  a pericd not t o  exceed 
50 years, including t h e  lo-year interest- free period." (Dn- 
&asis added.) S.  Rep. hb* 1710, 85th Cong. 2d Sess. 133-34, 

. (1958) 

also, E-157984-O.M., huvemkr 14, 1979, which held that under the 
, rcpayment'of construction costs attributed to  future water supply 

-"I. It  is expected that  when a portion of such 

, then p p n k  would be .made .on both t h e  interest and 
The to ta l  Cost allocated to future 

2. 

d 
not  begin u n t i l  actual delivery to  the user but t ha t  t h e  r e p y m n t .  

p r i c d  may not extend beyond the l i f e  of the project. 

Appropriate Share Of Costs . 

Question 15 (question 7, code 085550). khat  happns if no one buys 

P w r  revenues be used to reimburse the Treasury? Eany projects have not 
sold a l l  or,  i n  some cases, any of their water. h b  is responsible for  
 payment if there are no contracts? Can some contractors be required to 
PY for entire projects even i€ they  only use part  of the water? Answer: 
mere no one has bough t  t h e  water or reservoir storage space and there are 

and t h e  taxpayers m u s t  bear this burden. 

. .  project water? If 40 or 50 years elapse and water remains unsold, can 
.. . .. . . 

contracts for r e w p n t  t h e  Governrent bas no one to  be reimbursed by, 
. 

Iibtber sow contractors can be required to  pay €or entire projects 
even if they only use p r t  of t h e  water or reservoir storage space ulti- 
mately depends on t h e  smpe of the  Secretary's authority i n  setting con- 
tractual terms, and of course the water users' willingness t o  agree 
voluntarily to them. 

Section g ( c ) ( l )  of t h e  1939 Act, 43 U.S.C. § 485h(c)(1)%1976) 
Provides tha t  t h e  contract: 

. 

- .  
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are not further defined. 
to  adequately define them without reference t o  a speci f ic  legal  context .  

broad administrative f lexibi l i , ty  and discret ion,  whose outer l i m i t s ,  
nevertheless, are intended to preclude arbitariness.  See B-133053-O.M. & 

Indeed, it would be d i f f i c u l t ,  if not impssible,  

terms are indefinite ancl are  frequently used i n  legislat ion to provide 

"shall require re-nt * * * of an appropriate share as 
determined by the Secretary of tha t  part of t h e  constroc- 
tion costs allocated by him to municipal water supply or 
other miscellaneous p r p s e s ; "  (Emphasis added. ) 

section 9(c)(2)  Of the 1939 Act, 43 U.S.C..§485h(c)(Z) 
contract : 

" s h a l l  be * * * a t  such ra tes  .as in the Secretary's 
j k g m e n t  w i l l  prcduce revenues a t  l e a s t  suff ic ient  to  cover 
an appropriate share of t h e  annual O&M costs and an appro- 
r i a t e  share of such fixed charges a s  the Secretary deems 

Froper * * * .'I ( Elnphasis added.) 

The 1358 Act, 43 U.S.C. S390b(b)~provides that:  

"* * * t h e  cost of any construction or rnodification 
authorized under f3e provisions of this section sha l l  be 
determined on t h e  basis that a l l  autborized purposes served 
by the project s h a l l  share equitably i n  the benefi ts  of 
multiple purpose construction, a s  determined by 'cbe Secre- 
t a ry  of the Army or t h e  Secretary of the In ter ior ,  as  the 
case may be; * * *.I' ( Emphasis added. 1 

. .  

The crucial statutory terms "appropriate share" and "share equitably" 

-1 
December 30, 1959 a t  5; C. M i a s  Sands, 1 A  Statutes and Statutory 
bnstruction (4th Ed. 1972) s 21.16. 

It seems c lear ,  especially i n  l igh t  of t h e  wide discretion given to '  
the Secretary that  an "appropriate share" is not necessarily synonyrrious 
with a "proportionate share," or a "pro-rata" share, although such a read- 
ing is not abw tely precluded. See use o€ term "proportionate share" i n  
54 Canp. Cen. '1 1974). 

- The legis la t ive  h i s to ry  of t h e  1939 Eyctkierely 
States, w i t h  reference to s g(c )  ,&&hat "[wlhere t h 3  construction is of a 
multiple-purpose dam, it would permit an equitable allocation of construc- 
tion costs t o  t h e  various purposes t o  be served." Reclamation Project Act 
of 1939: Hearings on H.R. 6773 before the House Ccmittec on Irrigation and 
Reclamation, 7 6 t h  Cong., 1st Sess., June 15, 1939 a t  26-27 (Staterent of 
John C. Page, Comnissioner of t h e  Bureau of Reclamtion). 
appropriate share" could mean an "equitable allocation." 

Thus, an 
i r  

With regard t o  the  1958 A c t >  t h e  term "share equitably" is also an 
i M @ f i n i t e  term whose f u l l  meaning must be determined from t h e  context i n  
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. In  one case involving a u t i l i t y  company, t h e  united 

were to  "share. equitably i n  the cost", t h a t  "considera- 
not  mere ma 

r t  noted, wi th  reference to t h e  kne f i c i a r i e s  of an 

matics, govern the allocation of costs." 
%era1 mker @mission, 324 U S .  581, 591 

definitive interpretation of the terms 
and "share equitably", the following two examples may 

their rneaning.mil impact on contractual terms. We be- 
t h  t h e  1939 and t h e  1958 Acts, t h e  Secretary might 
h a water user would only use 50 prcent of t h e  water, 
ble for repayment of 55 p r c e n t  of the capital  costs. 

responsible for 100 percent of t h e  re- 
.&.a practical 

ar t i es ,  and the water users' I ' r e r y "  
See Reclamation Project A c t  of 1939:q 

%e question as it relates to t h e  use of power revenues to repay the 
allocated t o  irr igat ion is considered i n  a separate 

tion Subsidy, E-198376-O.M. , Quly 10 
allocations for pwer, see the answer 

85530). A. Dr>es the  Secretary have 
require continuing payment u n t i l  a l l  

assigned irrigation costs have been repaid, notwithstanding the specif ic  
identification of costs that  appear to be implicit for §§ 9(d)kard g(e)?X 
Answer: mt unilaterally. 

.'. the other hand, the Secretary might not properly demand that a water 

kexms nigh& be arbikrary and un€a.ir, 
rea l i t i e s  of the situation w i l l  probably d ic ta te  

above a t  41-42. 

In essence, t h e  question appears to k whether or not t h e  Secretary 
can amend or renegotiate water service contracts to ensure repaycent of 
the ent i re  m u n t  of expenses incurred. 2/ 

Sections g ( d ) k r d  9 ( e ) b f  t h e  1939 Acthjovern irr igat ion contracts. 
Se t ion  9(d)\directs that the &mrt of t h e  construction costs  allocated t o  
irrigation sha l l  bs inc luded  i n  a general repayment obligation of the con- 
tracting organization. Section 9(e)pprovides that i n  l i e u  of entering a 

- 

L &' There is no such problem with f ixed repaymnt 
they are aimed a t  p a y i q  off t h e  construction 
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(d)%contract, t h e  Secretary may enter ei ther  short or long-term water 
service contracts (under which t h e  terms are similar t o  s 9(c )  ( 2p.contracts 

. € 0 ~  M&I water supplies) w i t h  due'consideration being given to  tha t  part  of 
the cost of construction allocated t o  i r r iga t ion .  Like S 9 ( c ) ( 2 ) & §  9(e)X 
leaves determination of the munt of the charges t o  t h e  discretion of t h e  
Rcretary.  
~ o s e  costs that the Secretary determines to  be an appropriate share. Ac- 
cordingly, a contract resulting i n  a de f i c i t  for  the Goverment is not con- 
wary to  the applicable law and.is w i t h i n  t h e  authority of the Secretary. 

Question 8B.) Thus, a contract which does not r esu l t  i n  payment of 
expenses incurred is a valid contract and the Secretary does not have 

r i t y  to unilaterally a l t e r  t h e  contract t o  require the water user to 

~. ' 
, 

It  does not obligate the water users to  pay a l l  costs;  only 

- pay a l l  costs  incurred. 

e Central valley Project,  where you have a multipurpose 
t, can agricultural. .water service contracts be converted to'  fixed 

r e p a p n t  contracts? Answer : Yes. 
x 

IeR Act of July 2 ,  1956 ch.  492 ( 4 3  U.S.C. S 485h-1) governs conversion 

"* * * in administering section 9 ,  subsections (a) and ( e )  
of the Rechination Project A c t  of 1939 (53 stat.  1187, 

" ( 2 )  include in any long-term contract hereafter entered 
into under said subsection (e)  w i t h  a contracting organi- 
zation provision, i f  the organization so requests, for 
conversion uf said contract,  urrler stated terms and con- 
dit ions mutually agreeable t o  the  part ies ,  t o  a contract 
under subsection ( d f  a t  such tines as, account being taken 
of t h e  amount credited t o  return by the organization a s  
hereinafter provided, the remaining m u n t  of construction 
cost which is p r o p r l y  assignable for  ultimate return by 
it can probably be repaid to  t h e  United Sta tes  w i t h i n  t h e  
term of a contract under said subsection ( a ) ;  * * *.'I 

igation repayment contracts. The A c t  s t a t e s  tha t :  

e Secretary of t h e  Interior  shall-  

W are aware of no provision which would allow t h e  conversion of M&I 
water service contracts under S 9(c) (2)Xto fixed repayment contracts under 
S 9 ( c ) ( l ) . \ I t  appears tha t  t h e  portion of a multiptirpose project directed 
toward agricultural purpses  may be converted from a water service con- 
t rac t  t o  a f i x e d  r e p a p n t  contract. There is no indication i n  the A c t  of 
&ly 2, 1956hOI i ts legis la t ive  history t h a t  any di f ferent  treatment is 
to be afforded multipurpose projects,  (which were not uncomn a t  the the 
Of the Act). 

I t  is irdicated that  t h e  Bureau contends t ha t  construction costs  a re  by 
*wide function and not project,  and it would be impss ib le  to determine 
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'G198377; E-198378-O.M. . .  
I '1 

t_he appropriate share of t h e  f u l l  CVP cos t s  t o  be paid by each 
mntr ac tor 

. 

c- 

-. 
- _  

A s ta tu te  is not interpreted*in such a manner a s  to  presume Congress 
has  done a usele 
s a t e s ,  -Dc..., v o  

; m e n  intended to prduce  reasonable consequences. united s a t e s  v. 
w k ,  311 F. Supp. 618, 621 (W.D. Pa. 1970). I t  w a s  Congress' apxkent 
intention to allow conversion of . a l l  agricul tural  water service contracts, 
including those which are  part  of a multipurpose project,  and consequently 
it must be presumed that  there are m e a n s  available for carrying out t h a t  
intention. Even i f  d i f f i cu l t i e s  i n  administration do exist ,  such d i f f i -  
kul t ies  would not change t h e  law. 
administering the law to develop accounting metbcds which a re  consistent 
with the law and to  nesotiate reasonable terms under t h e  conversion 

ineffective or absurd thing, Cbnsumers Union of mited 
w h i l l ,  512 F. 2d 1112.. 11118 (EXler.. Ct.. 1975) re- 

k d r x ,  525 F. %--- 1068 (Emer. C t .  1975) , for t h e  law is t o  be pre?& to  

I t  remains t h e  responsibili ty of those 

rr igators  may elect to utilize. 

WestJon 17 (additional question 2, cede 085550). Coes section 
f PUT. L. No. 95-91, dated August 4 r  1977, mean t ha t  t h e  Con- 

cnly 
eallocations previously requiring congressional approval. 

ress m u s t  approve all cost reallocations involving power? A n s w e r :  

Section 302(a)(3) of Pub. L. No. 95-91, now codified as 42  U.S.C.  

"(3) Tne functions tranferred i n  paragraphs ( l ) ( E )  and 
( l ) [ F )  of t h i s  subsection sha l l  be exercised ,by the 
Secretary [of Energy,] acting by and through a separate 
and dis t inc t  Administration within t h e  Epar tnent  which 
shall  be headed by an Administrator appointed by the 
Secretary. The Administrator sha l l  establ ish and sha l l  
maintain such regional of f ices  a s  necessary t o  f a c i l i t a t e  
the performance of such functions. 
of functions effected by paragraph ( l ) ( E )  of t h i s  sub- 
section nor any changes i n  cost allocation o r  project 
evaluation stardards shal l  be deemed t o  authorize t h e  
reallocation of jo in t  cos ts  of multipurpose f a c i l i t i e s  
therefore allocated unless ar?d t o  the e x t e n t  tha t  such 
change is hereafter approved by Congress." 

Neither t h e  t ransfer  . e .  

. ._ .. . 

g\ 
cjf o\ 

Q, .\' t$ 
A' 

The f i n a l  sentence was added as  a floor amefidment by Senator McGovern j u s t  
$'' before the passage of S. 826, 95 th  Cong. 1st Sess. , which was enacted a s  

-rtment of E w 2 y  Organization A K123 Cong. R e c .  15300, 15399 
1977) .-( reIKaYXs-6f -Senator MciXmemj/ze p r p s e  of tbis amendn;ent is to: 

"* * * make certain tha t  cost allocations and project 
evaluations w i t h  r e s p c t  to jo in t  cos t s  of multi-purpose 
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projects shall  not be :hanged without the approval of 
the Congress. 

"mile I am concerned s p c i f i c a l l y  about t h e  Missouri Basin 
project, it is proper to protect the allocation of jo in t  
costs on a l l  projects, when they have been properly made by 
congress. Congress should determine cost allocations - a s  we 
do now, and project repayments as  w2 now do." - Id. a t  15300 
(Emphasis added. ) 

ordinarily, the authorizing Acts €or particular multi-purpose projects 
'. ' including those having power a s  an authorized purpose, provide for  the a p  

Where a major change of project purposes is 

I f  t h e  change is minor or of a temporary 

i o m n t  of project benefits to the various purposes and cost a l l m a -  
are made on t h i s  basis. 

reauthorization is necessary. 
indicated, which also is reflected i n  t h e  cost allocations, congressional I 

ressional authorization is not generally obtained. Our review .* j 
sion i n  question shows that  its purpose was to preclude cost 
s without specific congressional approval which might be 1: 1 

f 
! 

' ;I 

1 founded on t h e  transfer of power-related functions of the Department of t h e  b<c i 'C 
'. Interior to t h e  Departmnt of Energy contained i n  S 3 0 2 . & C 7 4 $ &  

appears that the effect  of the McGovern amendment is t o  reaf u r n  the need 
for specific congressional approval i n  accordance w i t h  prior practices for i L i  then-existing cost allocations for mult i-pxpse projects which involve 
power functions. As the Senator stated,  "Congress should determine cost 
allocations a s  we do now, and project repayments a s  we now do." 

Receipts 

T i t l e  33 of ~e-United States C d e  apply to  the Bureau of Reclanation? 
Answer: NO. 

westion 18 ( a d d i t i o n a l  question 1, code 085550). mes s; 701c-3 f 
1 
i 

'< -< - . $6 
,- .. 

Title 33 U.S.C. 701c-3!1976) provides: 

"75 p r  centum of a l l  moneys received and deps i ted  i n  the 
Treasury of t h e  united s ta tes  during any f iscal  year on 
account of the leasing of l a n d s  acauired by the United 
States for flood control, navigation, acd all ied purposes, 
including t h e  developnent of hydro-electric pwer ,  shall be 
paid a t  the en3 of such year by the Secretary of the Trea- 
sury to t h e  State i n  which such prowrty is situated, to De 
expnded as the State legislature may prescribe for the 
benefit of public schools and public roads of t h e  county, 
or counties, i n  which such property is s i t u a t e d ,  or for 
defraying any of the expenses of county governmefit i n  such 

i 
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8377; B-198378-0.M. 
* .  

.- county or counties including public obligations of levee 
= -  a d  drainage d i s t r i c t s  for flood control and drainage im-  

. . provements: Provided, that  when such p rop r ty  is situated 
i n  more than one State or county, the distr ibutive share 
to  each from the proceeds of such property shal l  be 
propr t ional  t u  its area therein." 

The section quoted above was originally enacted as  
e L p  k.S -3 

7 of t h e  Flood 9 nblc 
t ro l  A c t  of 1941, Act of August  18, 1941, c. 377, 55 Stat.  65O,b@nm--  

&ergone three subsequent amendments which, respct ively ,  raised t h e  per- 
tage figure to its present level ,  expanded the scope of the statute, 

of its funds for county expenses, and f inal ly  i n  1954 added 
igation, and allied purwses, including the develo-pent of hydro- 

96, 
,: electric power," t o  flood control purposes. - See A c t  of July 24,  1946, 

5, 60 Stat. 642; Act of June 16,  1953 c. 1 1 4 ,  67 Stat. 61; Act 
p t d r  3 ,  X95.4, C. 1264, , T i t l e  I I r  

The legislat ive history of the above section demonstrates t h a t  its 
se was to provide some measure of compensation to  the local taxing 

20Gr 68 SWL 1266. 
I i$ 

for the loss of taxes which resul ts  when lands acquired by the 

Of course, lands acquire6 

united States for flood-control purposes are remved from t h e  local tax- 
S o  Rep. NO. 151r 83rd Cong., 1st Sess. 1 (1953). H.R. Rep. i 

' !: 

;. 
:; 

165, 79th Cong., 2nd Sess. 7 (1946) .  
i '  for navigation and al l ied p r p s e s ,  including the developent of hydro- :' ti 

. / '  I, 
e lectr ic  power are now also included by the 1954 Act. 

t :FL 
We do not t h i n k ,  however, a t  33 U.S.C. 5 701c-3 b is agplicable to the 'i 

. W e r  43.u.S.C. S392a 1976), w i t h  exceptions not here relevant- I-' 
;: $ 
+: 

e 
"All mneys received by the United States i n  connection 

with any irrigation projects, including the incidental power 
features thereof, constructed by t h e  Secretary of t h e  Inter- 
ior through the Bureau of Reclamation *, * * shall  be covered 
into the reclamation fund, except i n  cases where provision 
has  been made by law or contract for the use of such revenues 
for t he  benefit of users of water frox such project. * * * 'I 

.. . .  * 
il- 

{: --? _ -  - . 
, .  

Thus, these irrigation project f d s  are not received and de-msited 
i n  the Treasury as  33 U.S.C. 701c-3gmd its legislat ive history conten- 
plate. H.R. Rep. m. 2155, 79th Cong., 2nd Sess. 7 (1946).  Furthermre, 
33 U.S.C. 5 701c-3bas originally enacted as  7kof the F l d  Control Act 
Of 1941 which applied only to  the Corps of Engineers. 
tion i n  tha t  Act or its legislat ive history, nor i n  the subsequent arnen-3- 
wnts to that  Act and their legislat ive histories,  that 33 U.S.C. S 701c-3r, 
was intended to  apply to the Interior Department, or that  t h e  disposition 
of its irr igat ion project f u d s  under 43 u.s.C. 5 392~qwas to be altered. 

There is no indica- 
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