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cation to obtain control of thrift institutions, en
SP-51a, dated March 16, 1988, is hereby rescin
i no longer required and will no longer be requested from the applicants.

Summary: This Bulletin reminds Office of Thrift Supervision (OTS) personnel of the need to pursue every rea-
sonable source of information in determining the integrity and competence of persons or entities making appli-

in new activities, or obtain waiver of regulatory limitations.
with the issuance of this Bulletin. Securities certifications are

For Further Information Contact:

OTS for the District in which you
are located, or the Thrift Programs
Division of the Office of Thrift
Supervision, Washington, DC, (202)
785-5407.

Regulatory Bulletin 20
Introduction

There have been occasions where
individuals who were owners, man-
agers, or major borrowers of failed
financial institutions have subse-
quently obtained approval to
acquire control of thrift institutions.
In other cases, individuals responsi-
ble for failed FDIC-insured banks
and who also controlled insured
thrift institutions were able to obtain
approvals to open new thrift
branches in the communities where
their commercial banks had failed.
Also, there have been instances
where directors or managers unsat-
isfactorily operated a thrift that sub-
sequently failed in one district, and
later were approved to start or gain
control of another institution in a
different district.

One of the reasons for approval of
unqualified applicants has been the
lack of consistent communications
between the financial institution

regulatory agencies and between
District Offices. Some Districts have
established procedures for perform-
ing comprehensive background
searches including the exchange of
information with bank regulators
regardm%a}:\ersons who are involved
in both ks and savings institu-
tions, and have been involved in
failed or poorly run institutions, or
are suspected of questionable or
fraudulent activities. However, the
lack of national consistency of such
procedures suggests the need to
adopt a national policy.

To meet this need, the OTS has
begun to develop a program of
nationally consistent policies and
procedures for obtaining and appro-
priately exchanging information on
individuals and entities of dubious
character or ability. We will call
upon the OTS District Offices, the
Office of Chief Counsel, and the IG
to particdipate in this effort. The
results will appear in the next
scheduled update of the various
pertinent Regulatory Handbooks.

The purpose of this memorandum is
to provide immediate guidance for
OTS personnel to investigate appli-
cants and exchange information
with other financial institution regu-
latory agencies, pending completion

of the national program mentioned
above.

Policy Statement

OTS personnel who are responsible
for reviewing applications of per-
sons (or entities) applying for con-
trol of thrift institutions, board of
director or management positions
(under certain circumstances such
as the provisions of Section 914 of
the Financial Institutions Reform,
Recovery and Enforcement Act of
1989), or other critical applications
are expected to make every reasona-
ble effort to investigate the back-
ground and integrity of those indi-
viduals. In essence, OTS personnel
should leave no stone unturned in
determining the integrity and com-
petence of applicants. It cannot be
overemphasized that the people
involved in a thrift are equal in
importance to the economics and
viability of the institution’s opera-
tions.

The District Office should start
background investigations immedi-
ately upon the occurrence of a trig-
gering event—receipt of the applica-
tion, in most cases—and should
gather information from appropri-
ate sources, which may include:
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* Application forms and attach-
ments (biographical and finandial
disclosures)

» Resumes of officers and affiliates

* Applicant certification (Appen-
dix A) and Form 1393s

* FBI name check

* FBI fingerprint check
¢ Interpol check

¢ Credit bureau reports

¢ Independent audit reports of
affiliated institutions and firms

* SEC filings

* LEXIS/NEXIS search

» (IS search

¢ US. Department of Justice Crim-
inal Division (Criminal Referral

Database)

* United States Customs Service
namecheck

* Examination reports of affiliated,
or formerly affiliated thrift insti-
tutions

¢ State examination reports

¢ Discussions with personnel at
affiliated or former institutions

* Discussions with independent
auditors

¢ Discussions with SAs or Crimi-
nal Referral Unit managers at
other District Banks

* Discussions with examiners and
field managers

e Discussions with supervisory per-
sonnel at other regulatory agen-
daes

Depth of Review

The depth of the review of the appli-
cation and the individuals involved
will depend on the circumstances.

Questions to consider when evaluat-
ing an application may include:

* What are the applicant’s
qualifications and experience?

* Does the applicant have any
affiliations with other financial
institutions?

¢ Are there any conflicting outside
business interests?

* Does the applicant have any
loans with the subject and other
financial institutions?

* Does the applicant have a crimi-
nal or arrest record?

* Has the applicant ever filed
bankruptcy?

¢ Does the applicant have the
ability to meet present and any
anticipated future financial obli-
gations?

A risk based approach should be
followed with limited background
checks for persons considered to
pose minimal risks to the institu-
tion, and expanded background
checks for persons who have previ-
ously been or are likely to become
involved with other financial insti-
tutions or who have conflicting busi-
ness interests. Thus, a more thor-
ough background check would be
performed on a real estate devel-
oper seeking controlling interest in
an institution, than would be per-
formed on a local physician or busi-
nessman with no outside business
interest seeking board membership.

mmunication with Other
Regulatory Agencies

When affiliated persons within a
savings association are or have been

affiliated with other financial insti-
tutions, the OTS personnel consider-
ing the application or other matter
should contact the regulators of the
other institution(s) to determine if
the institution has experienced
significant problems, and if the per-
son’s involvement was the basis for
any regulatory concerns. In such
cases, additional research should be
undertaken to determine what role
the insividual played in those prob-
lems. Conversely, when OTS per-
sonnel are aware of individuals
involved in insured institutions reg-
ulated by other agendies, informa-
tion concerning problems with the
thrift institutions controlled
those individuals should be made
available to the appropriate regula-
tory agendcies. Thus, it is desirable to
establish and maintain an open line
of communication between the OTS
and other financial regulatory agen-
cies.

Information relating to (1) the trans-
fer of low quality assets among
institutions, (2) changes in control,
and (3) enforcement actions must
also be communicated to other
finandial institution regulatory agen-
cies in accordance with SP-42. SP42
provides spedific guidance on the
information that must be provided
to other District Offices, state regula-
tory agencies, and appropriate Fed-
eral regulatory agency regional
offices.

Applicant Certification

The attached certificate must be
obtained from all applicants for the
following: Change in Control Notice
and Rebuttals, Permission to Orga-
nize, and Holding Company Acqui-
sition applications. This certification
must be obtained in order to thor-
oughly evaluate the applications
against the relevant statutory crite-
na. It should be obtained upon
receipt of the application or notice
or, at a minimum, as part of the first
request for additional information
from the applicant or organizers. In
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any case where applicants are una-
ble or unwilling to execute the
certification, the supervisory agent
should allow them an opportunity
to explain the circumstances that
prevent such execution and submit
a modified certification. The
modified certification should clearly
indicate that it has been modified
and the reasons for such
modification. The supervisory agent
may then consider the explanation
in making recommendations with
respect to the application.

The failure to execute certifications
without adequate explanation or
unwarranted delays in submitting
executed certifications reflects unfa-
vorably on applications and may be
symptomatic of underlying prob-
lems. While it may not be appropri-
ate to set rigid rules concemning the
approval or disapproval of applica-
tions, adverse information discov-
ered during an investigation should
be appropriately weighed in the
decision process. Since it is not
desirable to have individuals who
are considered a proximate cause of
problems of other institutions or
those who have had a history of
association with problem thrift insti-
tutions, approval of their applica-
tions is generally inappropriate.

Obtaining certifications from all par-
ties is a requirement that cannot be
waived by the District Office. There-
fore, when drcumstances such as
adverse information, failure of some
of the parties to execute the required
certifications, or complex legal
issues warrant special consideration
of applications or notices, and the
District Office is inclined toward
apgroval, the apg:ication must be
submitted to Washington for a ded-
sion.

fi ial Individua

Whenever District Office personnel
become aware of, or suspect, that an
individual is involved in questiona-
ble activities and is affiliated with a
thrift under their supervision, OTS

nnel should make a CIIS
inquiry about the individual. If no
information is available on CIIS, rel-
evant information that is subse-
quently obtained through investiga-
tion should be recorded in the CTIS.!
Furthermore, when such individu-
als are known to be involved in
thrift institutions within other dis-
tricts or commercial banks r ted
by the banking agencies, Dis-
trict personnel should contact the
appropriate persons at such district

RB 20

or agency to request and communi-
cate relevant information concern-
ing those individual(s). Once
obtained, relevant information must
be entered into the CIIS System and
updated as necessary.

References

OTS (former FHLBB) Form 1364:
Confidential Individual Information
System

CIIS User Guide (Issued by the
Office of Regulatory Activities MIS
Department in February 1989)

(12 CFR Section 574.3(b))

Attachments

- Applicant Certification

- Joint Statement of Guidelines on
Conducting Background Checks
and Change in Control Investiga-
tions

1 OTS Personnel must be aware of the
reguiremenu of the Privacy Act of 1974, 5
US.C. Section 552a when accessing or enter-
ing data into the CIIS or transferring informa-
tion from CIIS to another agency. P?ease refer
to the CIIS User Guide for a discussion of
how to use the system and the requirements
of the Privacy Act that relate to entering data
into the CIIS.

— Jonathan L. Fiechter

il e

enior Deputy Director, Supervision Policy

Office of Thrift Supervision
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Atachment A to RB 20

Applicant Certification

Instructions

The following certification is specifically requested in connection with your pending appplication. For the
purposes of this certification, the term “Applicant” includes the party submitting the application; all control-
ling persons of the Applicant, as defined in 12 CFR § 561.28, and persons who otherwise directly or indi-
rectly exercise a controlling influence over the management or policies of the Applicant; affiliates and com-
panies controlled by the Applicant; and affiliates or companies controlled by controlling persons of the
Applicant. Each entity or person so defined as “Applicant” should complete a certification; either separately
or jointly with other entities or persons defined as an Applicant.

1.

Applicant hereby certifies that it/he has not been the subject of any criminal, civil or administrative
judgments, consents, undertakings or orders, or any past or ongoing indictments, formal investigations,
examinations, or administrative proceedings (excluding routine or customary audits, inspections and
investigations) issued by any federal or state court, any department, agency, or commission of the U.S.
Government, any state or municipality, any self-regulatory trade or professional organization, or any
foreign government or governmental entity, which involve:

(i) commission of a felony, fraud, moral turpitude, dishonesty or breach of trust;
(ii) violation of securitics or commodities laws or regulations;

(iti) violation of depository institution laws or regulations;

(iv) violation of housing authority laws or regulations;

(v) violation of the rules, regulations, codes of conduct or ethics of a self-regulatory trade or profes-
sional organization;

(vi) adjudication of bankruptcy or insolvency or appointment of a receiver, conservator, trustee, referee,
or guardian.

With respect to an Applicant that is not a natural person, the time period covered by this paragraph is
the period of time during which any person currently a controlling person of the Applicant, if any, was a

controlling person, and during which any person currently a member of the Board of Directors or execu-

tive management of the Applicant was a member of the Board of Directors or executive management of
the applicant. With respect to natural persons, the time period covered is the period of time beginning

with such person’s majority.
Applicant has never filed:

(1) any application relating to the organization of or obtaining insurance of accounts for a bank, sav-
ings bank, or savings and loan association;
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(i) an application to acquire any of the foregoing under the Savings and Loan Holding Company Act
or the Bank Holding Company Act;

(iii) a notice relating to a change in contr2! of any of the foregoing under the Change in Savings and
Loan Control Act or the Change in Bank Control Act; or

(iv) an application to acquire a foreign bank or parent thereof;

which was denied, or was withdrawn by the Applicant after receipt of formal or informal notice of a
recommendation of denial.

3. If Applicant is filing a holding company application, Applicant does not own any equity securities of
an insured institution or holding company thereof, other than the institution or company that is the sub-
ject of the application.

4. Applicant has no investments in other savings and loan associations in excess of the levels permitted
under Section 10(e)(1)(A)(iii) of the Homeowners’ Loan Act.

5. Applicant in its notice or application has disclosed the debts of all companies, partnerships, and joint
ventures in which the Applicant has a controlling interest of 25 percent or more.

I hereby certify that the statements I have made herein are true, complete, and correct to the best of my
knowledge and belief.

Date Applicant

Office of Thrift Supervision
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Federal Financial Institutions Examination Council

1776 G Street, NW, Suite 701 . Washington. DC 20006

Date: January 22, 1988

Joint Statement of Guidelines on Conducting Background Checks
and Change in Control Investigations

This guideline is issued jointly by the Board of Governors of
the Federal Reserve System, Office of the Comptroller of the
Currency, the Federal Deposit Insurance Corporation, the Federal
Home Loan Bank Board, and the National Credit Union

Administration, hereinafter referred to, collectively, as "the
agencies.” )

The agencies routinely perform Federal Bureau of Investigation
(FBI) and other background checks on individuals seeking to
enter the depository institution business through establishment
of new depository instituvtions or depository institution holding
companies, or through changes in control. The agencies agree on
the following gquidelines regarding such background
investigations on individuals.

n rd Backaround Check

The agencies will perform as necessary the following standard
background checks on all individuals subject to background
investigations:

o0 FBI General Index Namecheck;
o0 United States Custom Service Namecheck:
o Drug Enforcement Administratidn Namecheck;

o Search of internal agency records and of data bases to
which the agencies have access;

o Check records on an interagency basis when an individual
has been involved with institutions under another
agency’s regulatory jurisdiction; and

o Check with state depository institution regulatory
agencies when an individual has been involved with
institutions under a state’s regulatory jurisdiction.

The agencies may not perform some of the standard background
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checks if, in individual circumstances, it is apparent that
performance of the check is redundant, does not serve the

agency'’s purpose for the background investigation, or other
reasons.

Riscretionarv Background Checks

The agencies will pursue any additional background checks they
believe are appropriate to individual circumstances. Such
checks may include, but are not limited to, requests for
background information from the Internal Revenue Service, the
Securities and Exchange Commission, the Commodity

Futures Trading Commission, the National Association of
Securities Dealers, Interpol, the Central Intelligence Agency,

the*U.S. State Department, and state and local law enforcement
agencies.

Back | Investiqati  ring Fi .

The agencies may obtain fingerprints from individuals if
fingerprints are required to access information necessary for a
background investigation. Fingerprints will be obtained at the
discretion of the agencies, and particularly, if information
obtained from the standard and discretionary checks suggest that
further investigation of an individual is warrznted.

men ion of ope_of Backgroun k

The agencies will establish procedures for documenting the scope
and results of background investigations in case files.

Background Investigations for Change in Control and/or

mpany Noti

The Change in Bank Control Act (12 U.S.C. 1817(3j)) and the
Change in Savings and Loan Control Act (12 U.S.C. 1730(q))
require the agencies to conduct an investigation of the
competence, experience, integrity, and financial ability of a
proposed acquirer, and to make an independent determination of
the accuracy and completeness of any information submitted in a
change in control notice. Accordingly, the agencies will:

o investigate the backgrounds of all change in control notice

filers in accordance with the guidelines on background
checks contained herein;

° require public notice of a change in control filing and
solicit public comment except in supervisory cases;

0 obtain copies of all pertinent purchase and sale agreements
and related documents describing the terms and conditions of
a proposed acquisition;

o obtain copies of any loan agreements and commitment letters
relating to funds borrowed to make a proposed acquisition;



o obtain copies of any invitations or tenders or

purchase of their stock to be used in connection w
proposed acquisition; and

o obtain a signed financial statement from a proposed acquirer
that includes detailed information on all significant assets
and liabilities, and on current and projected cash flow.

The agencies may require any additional information deemed
necessary to make an independent determination of the accuracy

and completeness of any information contained in a change in
control notice.

Rk X N/

Robert J. Hdrrmann
Senior Deputy Comptroller for Bank Supervision Policy
Office of the Comptroller of the Currency
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Wwiiliam Taylozz” — . ‘
Direztir, Division of Banking Supervision and Regqulation
Board of Governors of the Federal Reserve System
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Paul G4 Fritts

Dire Division of Bank Supervision

Federal Deposit Insurance Corporation
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Darrel Dochow

Executive Director, Office of Regulatory Policy, Oversight, and
Supervision

Federal Home Loan Bank System

29

cholas Vegh

virector, Department of Supervision, Office of Examination
and Insurance

National Credit Union Administration
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