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NOTICE����RUS Instruction 1780 has been amended to make the regulation current with statutory authority. The changes were published in the Federal Register on June 4, 1999.  RUS Instruction 1780, the RUS Staff Instruction and Bulletins are available from the water and waste home page, which can be accessed at http://www.usda.gov/rus/water/.�����RUS INSTRUCTION������RUS INSTRUCTION 1780





































Replace 13 pages: 

6, 9, 25, 29, 34, 38, 39, 40, 42, 43, 44, 45, and 59

�This instruction has been amended and revised:



To remove the expanded eligibility requirement for population for timber-dependent communities in the Pacific Northwest because the legislation expired September 30, 1998;

To allow for the collection of an average debt service reserve over 10 years, yet allowing additional reserves to be set aside;

To increase the administrative fee that the Appalachian Regional Commission pays USDA to administer grants for projects in which USDA has provided no funds; 

To reduce the percentage of project development costs that rural or native Alaskan applicants must contribute—from 50 percent to 25 percent—as the Agriculture FY99 Appropriations Bill requires;

To add seismic safety provisions to the rules on design policies for new or substantially rehabilitated structures; and

To make other technical corrections. 



The following pages and sections have been affected:



Page 6	Section 1780.7(h)—removed.

Page 9	Section 1780.10(b)(2)—revised.

Page 25	Section 1780.35(c)—revised.

Page 29	Section 1780.39(e)(2) and (f)—revised.

Page 34	Section 1780.45(a)(2)—revised.

Page 38	Section 1780.48(b)—revised.

Page 39	Section 1780.49(c)(4) and (d)—revised.

Page 40	Section 1780.55—revised. 

Page 42	Section 1780.57(o)—added.

Pages 43-45	Text shifted because §1780.57(o) was added on page 42.

Page 59	Section 1780.94(j)(3)—revised.��

RUS STAFF INSTRUCTION������RUS Staff Instruction 1780-3

Replace one page.�Removed RUS Bulletin 1780-21 from list.  This bulletin number will be reserved for future use.�����RUS BULLETIN������RUS Bulletin 1780-6

Replace one page.�Replace page 9.  Items 126 and 128 were revised to reflect change from RD forms to RUS Bulletins for Loan Resolutions.��RUS Bulletin 1780-21�Removed this bulletin.  The contents are no longer applicable.  GMAC has taken over the servicing of the Trust loans.��
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(g)  Federal Debt Collection Act of 1990 (28 U.S.C. 3001 et seq.).  An outstanding judgment obtained by the United States in a Federal Court (other than in the United States Tax Court), which has been recorded, shall cause the applicant to be ineligible to receive a loan or grant until the judgment is paid in full or otherwise satisfied.



(h)  [Removed]  [Revision 2, 06/04/99]



§1780.8  [Reserved].



§1780.9  Eligible loan and grant purposes.



	Loan and grant funds may be used only for the following purposes: 



(a)  To construct, enlarge, extend, or otherwise improve rural water, sanitary sewage, solid waste disposal, and storm wastewater disposal facilities.



(b)  To construct or relocate public buildings, roads, bridges, fences, or utilities, and to make other public improvements necessary for the successful operation or protection of facilities authorized in paragraph (a) of this section.



(c)  To relocate private buildings, roads, bridges, fences, or utilities, and other private improvements necessary for the successful operation or protection of facilities authorized in paragraph (a) of this section.



(d)  For payment of other utility connection charges as provided in service contracts between utility systems.



(e)  When a necessary part of the project relates to those facilities authorized in paragraphs (a), (b),(c) or (d) of this section the following may be considered:







































Revision 2



6

RUS Instruction 1780





§1780.10  Limitations.



(a)  Loan and grant funds may not be used to finance:



(1)  Facilities which are not modest in size, design, and cost; 



(2)  Loan or grant finder's fees; 



(3)  The construction of any new combined storm and sanitary sewer facilities; 



(4)  Any portion of the cost of a facility which does not serve a rural area; 



(5)  That portion of project costs normally provided by a business or industrial user, such as wastewater pretreatment, etc.; 



(6)  Rental for the use of equipment or machinery owned by the applicant;



(7)  For other purposes not directly related to operating and maintenance of the facility being installed or improved; and



(8)  A judgment which would disqualify an applicant for a loan or grant as provided for in §1780.7(g).



(b)  Grant funds may not be used to:



(1)  Reduce EDU costs to a level less than similar system cost; 



(2)  Pay any costs of a project when the median household income of the service area is more than 100 percent of the nonmetropolitan median household income of the State;

[Revision 2, 06/04/99]



(3)  Pay project costs when other loan funding for the project is not at reasonable rates and terms; and 



(4)  Pay project costs when other funding is a guaranteed loan obtained in accordance with subpart I of part 1980 of this chapter.
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(b)  Grant determination.  Grants will be determined by the processing office in accordance with the following provisions and will not result in EDU costs below similar system user cost.



(1)  Maximum grant.  Grants may not exceed the percentages in §1780.10(c) of the eligible RUS project development costs listed in §1780.9.



(2)  Debt service.  Applicants will be considered for grant assistance when the debt service portion of the average annual EDU cost, for users in the applicant's service area, exceeds the following percentages of median household income:



(i)  0.5 percent when the median household income of the service area is equal to or below 80% of the statewide nonmetropolitan median income.



(ii)  1.0 percent when the median household income of the service area exceeds the 0.5 percent requirement but is not more than 100 percent the statewide nonmetropolitan household income.



(3)  Similar system cost.  If the grant determined in paragraph (b)(2) of this section results in an annual EDU cost that is not comparable with similar systems, the Agency will determine a grant amount based on achieving EDU costs that are not below similar system user costs.



(4)  Wholesale service.  When an applicant provides wholesale sales or services on a contract basis to another system or entity, similar wholesale system cost will be used in determining the amount of grant needed to achieve a reasonable wholesale user cost.



(5)  Subsidized cost.  When annual cost to the applicant for delivery of service is subsidized by either the state, commonwealth, or territory, and uniform flat user charges regardless of usage are imposed for similar classes of service throughout the service area, the Agency may proceed with a grant in an amount necessary to reduce such delivery cost to a reasonable level.



(c)  User charges.  The user charges should be reasonable and produce enough revenue to provide for all costs of the facility after the project is complete.  The planned revenue should be sufficient to provide for all debt service, debt reserve, operation and maintenance, and, if appropriate, additional revenue for facility replacement of short-lived assets without building a substantial surplus. Ordinarily, the total debt service reserve will be equal to one average annual loan installment which will accumulate at the rate of one-tenth of the total each year.

[Revision 2, 06/04/99]



§1780.36  Approving official review.



	Projects may be obligated as their applications are completed and approved.



(a)  Selection of applications for further processing.  The application and supporting information submitted will be used to determine the applications selected for further development and funding.  After completing the review, the approval official will normally select those eligible applications with the highest priority scores for further processing.  When authorizing the development of an application for funding, the following will be considered:
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(d)  Interim financing.  For all loans exceeding $500,000, where funds can be borrowed at reasonable interest rates on an interim basis from commercial sources for the construction period, such interim financing may be obtained so as to preclude the necessity for multiple advances of RUS loan funds.  However, the approval official may make an exception when interim financing is cost prohibitive or unavailable.  Guidance on informing the private lender of RUS's commitment is available from the Agency.  When interim commercial financing is used, the application will be processed, including obtaining construction bids, to the stage where the RUS loan would normally be closed, that is immediately prior to the start of construction.  The RUS loan should be closed as soon as possible after the disbursal of all interim funds.



(e)  Reserve requirements.  Provision for the accumulation of necessary reserves over a reasonable period of time will be included in the loan documents.



(1)  General obligation or special assessment bonds.  Ordinarily, the requirements for reserves will be considered to have been met if general obligation or other bonds which pledge the full faith and credit of the political subdivision are used, or special assessment bonds are used, and if such bonds provide for the annual collection of sufficient taxes or assessments to cover debt service.



(2)  Other than general obligation or special assessment bonds.  Each borrower will be required to establish and maintain reserves sufficient to assure that loan installments will be paid on time, for emergency maintenance, for extensions to facilities, and for replacement of short-lived assets which have a useful life significantly less than the repayment period of the loan.  Borrowers issuing bonds or other evidences of debt pledging facility revenues as security will plan their debt reserve to provide for at least one average annual loan installment.  The debt reserve will accumulate at the rate of one-tenth of an average annual loan installment each year unless prohibited by state law.  [Revision 2, 06/04/99]



(f)  Membership authorization.  For organizations other than public bodies, the membership will authorize the project and its financing.  Form RD 1942-8, "Resolution of Members or Stockholders," may be used for this authorization.  The approval official may accept RUS Bulletin 1780-28, "Loan Resolution Security Agreement," without such membership authorization when State statutes and the organization's charter and bylaws do not require such authorization; and [Revision 2, 06/04/99]



(1)  The organization is well established and is operating with a sound financial base; or



(2)  The members of the organization have all signed an enforceable user agreement with a penalty clause and have made the required meaningful user cash contribution.



(g)  Insurance.  The purpose of RUS's insurance requirements is to protect the government's financial interest based on the facility financed with loan funds.  It is the responsibility of the applicant and not that of RUS to assure that adequate insurance and fidelity or employee dishonesty bond coverage is maintained.  The requirements below apply to all types of coverage determined necessary.  The approval official may grant exceptions to normal requirements when appropriate justification is provided establishing that it is in the best interest of the applicant and will not adversely affect the government's interest.
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(h)  Obtaining loan closing instructions.  The information required by OGC will be transmitted to OGC with request for closing instructions.  Upon receipt of closing instructions, the processing office will discuss with the applicant and its engineer, attorney, and other appropriate representatives, the requirements contained therein and any actions necessary to proceed with closing.  State program officials have the option to work with OGC to obtain waivers for closing instructions in certain cases.  Closing instructions are not required for grants.



§1780.45  Loan and grant closing and delivery of funds.



(a)  Loan closing.  Notes and bonds will be completed on the date of loan closing except for the entry of subsequent RUS multiple advances where applicable.  The amount of each note will be in multiples of not less than $100.  The amount of each bond will ordinarily be in multiples of not less than $1,000.



(1)  Form RD 440-22, ``Promissory Note (Association or Organization),'' will ordinarily be used for loans to nonpublic bodies.



(2)  RUS Bulletins 1780-27, "Loan Resolution (Public Bodies)," or 1780-28, "Loan Resolution Security Agreement," will be adopted by public and other-than-public bodies.  These resolutions supplement other provisions in this part. [Revision 2, 06/04/99]



(3)  Subpart D of this part contains instructions for preparation of notes and bonds evidencing indebtedness of public bodies.



(b)  Loan disbursement.



(1)  Multiple advances.  Multiple advances will be used only for loans in excess of $100,000.  Advances will be made only as needed to cover disbursements required by the borrower over a 30-day period.



(i)  Subpart D of this part contains instructions for making multiple advances to public bodies.



(ii)  Advances will be requested by the borrower in writing.  The request should be in sufficient amounts to pay cost of construction, rights-of-way and land, legal, engineering, interest, and other expenses as needed.  The borrower may use Form RD 440-11, ``Estimate of Funds Needed for 30 Day Period Commencing XXX,'' to show the amount of funds needed during the 30-day period.
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(2)  Annual management reports.  Prior to the beginning of each fiscal year the following will be submitted to the processing office.  (If Form RD 442-2 is used as the annual management report, enter data in column three only of Schedule 1, and complete all of Schedule 2.)



(i)  Two copies of the management reports and proposed ``Annual Budget''.



(ii)  Financial information may be reported on Form RD 442-2 which includes Schedule 1, ``Statement of Budget, Income and Equity'' and Schedule 2, ``Projected Cash Flow'' or information in similar format.



(iii)  A copy of the rate schedule in effect at the time of submission.



(g)  Substitute for management reports.  When RUS loans are secured by the general obligation of the public body or tax assessments which total 100 percent of the debt service requirements, the State program official may authorize an annual audit to substitute for other management reports if the audit is received within 150 days following the period covered by the audit.



§1780.48  Regional commission grants.



	Grants are sometimes made by regional commissions for projects eligible for RUS assistance.  RUS has agreed to administer such funds in a manner similar to administering RUS assistance. 



(a)  When RUS has funds in the project, no charge will be made for administering regional commission funds. 



(b)  When RUS has no loan or grant funds in the project, an administrative charge will be made pursuant to the Economy Act of 1932 (31 U.C.S. 1535).  A fee of 5 percent of the first $100,000 of a regional commission grant and 1 percent of any amount over $100,000 will be paid to RUS by the commission. [Revision 2, 06/04/99]



(1)  Appalachian Regional Commission (ARC).  RUS Bulletin 1780-23 will be followed in determining the responsibilities of RUS.  The ARC Federal Co-chairman and the State program official will provide each other with the necessary notification and certification. 



(2)  Other regional commissions.  Title V of the Public Works and Economic Development Act of 1965 (42 U.S.C. 3121 et seq.) authorizes other commissions similar to ARC. RUS Bulletin 1780-23 of this part will be used to develop a separate project management agreement between RUS and the commission for each project.  The agreement should be prepared by the State program official as soon as notification is received that a commission grant will be made and the amount is confirmed.  Regional commission grants should be obligated as soon as possible in accordance with §1780.41, except that the announcement procedure referred to in RUS Staff Instruction 1780-2 is not applicable.  Regional commission grants will be disbursed from the Finance Office in the same manner as RUS funds. 
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§1780.49  Rural or Native Alaskan villages.



(a)  General.



(1)  This section contains regulations for providing grants to remedy the dire sanitation conditions in rural Alaskan villages using funds specifically made available for this purpose.



(2)  Unless specifically modified by this section, grants will be made, processed, and serviced in accordance with this subpart.



(b)  Definitions.



(1)  Dire sanitation condition.  For the purpose of this section a dire sanitation condition exists where:



(i)  Recurring instances of a waterborne communicable disease has been documented; or



(ii)  No community�wide water and sewer system exists and individual residents must haul water to or human waste from their homes and/or use pit privies.



(2)  Rural or Native Alaskan village.  A rural or Native Alaskan community which meets the definition of a village under State statutes and does not have a population in excess of 10,000 inhabitants, according to the latest decennial Census of the United States.



(c)  Eligibility.



(1)  The applicant must be a rural or Native Alaskan village.



(2)  The median household income of the village cannot exceed 110 percent of the statewide nonmetropolitan household income.



(3)  A dire sanitation condition must exist in the village.



(4)  The applicant must obtain 25 percent of project development costs from State or local contributions.  The local contribution can be from loan funds authorized under this part.

[Revision 2, 06/04/99]



(d)  Grant amount.  Grants will be made for up to 75 percent of the project development costs.

[Revision 2, XXXX]



(e)  Use of funds.  Grant funds can be used to pay reasonable costs associated with providing potable water or waste disposal services to residents of rural or Native Alaskan villages.



(f)  Construction.



(1)  If the State of Alaska is contributing to the project costs, the project does not have to meet the construction requirements of this subpart.



Revision 2

39

RUS Instruction 1780





(2)  If a loan is made in accordance with this part for part of the local contribution, all of the requirements of this part apply.



§§1780.50 - 1780.52 [Reserved]





Subpart C - Planning, Designing, Bidding, Contracting, Constructing and Inspections

§1780.53  General.



	This subpart is specifically designed for use by owners including the professional or technical consultants or agents who provide assistance and services such as engineering, environmental, inspection, financial, legal or other services related to planning, designing, bidding, contracting, and constructing water and waste disposal facilities.  These procedures do not relieve the owner of the contractual obligations that arise from the procurement of these services.  For this subpart, an owner is defined as an applicant, borrower, or grantee.

§1780.54  Technical services.



	Owners are responsible for providing the engineering, architect and environmental services necessary for planning, designing, bidding, contracting, inspecting, and constructing their facilities.  Services may be provided by the owner's "in house" engineer or architect or through contract, subject to Agency concurrence.  Engineers and architects must be licensed in the State where the facility is to be constructed.



§1780.55  Preliminary engineering reports and Environmental Reports.

	Preliminary engineering reports (PERs) must conform to customary professional standards.  PER guidelines for water, sanitary sewer, solid waste, and storm sewer are available from the Agency.  Environmental Reports must meet the policies and intent of the National Environmental Policy Act and RUS procedures.  Guidelines for preparing Environmental Reports are available in RUS Bulletin 1794A-602.  [Revision 2, 06/04/99]

§1780.56  [Reserved]

§1780.57  Design policies.



	Facilities financed by the Agency will be designed and constructed in accordance with sound engineering practices, and must meet the requirements of Federal, State and local agencies.



(a)  Environmental review. Facilities financed by the Agency must undergo an environmental impact analysis in accordance with the National Environmental Policy Act and RUS procedures.  Facility planning and design must not only be responsive to the owner’s needs but must consider the environmental consequences of the proposed project.  Facility design shall incorporate and integrate, where practicable, mitigation measures that avoid or minimize adverse environmental impacts.  Environmental reviews serve as a means of assessing environmental impacts of project proposals, rather than justifying decisions already made.  Applicants may not take any action on a project proposal that will have an adverse environmental impact or limit the choice of reasonable project alternatives being reviewed prior to the completion of the Agency’s environmental review.

[Revision 1, 12/11/98]
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(m)  Metering devices.  Water facilities financed by the Agency will have metering devices for each connection.  An exception to this requirement may be granted by the State program official when the owner demonstrates that installation of metering devices would be a significant economic detriment and that environmental considerations would not be adversely affected by not installing such devices.  Sanitary sewer projects should incorporate water system metering devices whenever practicable.



(n)  Economical service.  The facility's design must provide the most economical service practicable.



(o)  Seismic safety.  All new structures, fully or partially enclosed, used or intended for sheltering persons or property will be designed with appropriate seismic safety provisions in compliance with the Earthquake Hazards Reduction Act of 1977 (42 U.S.C. 7701 et seq.), and Executive Order 12699, Seismic Safety of Federal and Federally Assisted or Regulated New Building Construction (3 CFR 1990 Comp., p. 269).  Designs of components essential for system operation and substantial rehabilitation of structures that are used for sheltering persons or property should incorporate seismic safety provisions to the extent practicable.  RUS implementing regulations for seismic safety are in 7 CFR part 1972, subpart C.  [Added, revision 2, 06/04/99]



§§1780.58 - 1780.60  [Reserved]



§1780.61  Construction contracts.



	Contract documents must be sufficiently descriptive and legally binding in order to accomplish the work as economically and expeditiously as possible.



(a)  Standard construction contract documents.  If the construction contract documents utilized are not in the format previously approved by the Agency, OGC's review of the construction contract documents will be obtained prior to their use.



(b)  Contract review and concurrence.  The owner's attorney will review the executed contract documents, including performance and payment bonds, and will certify that they are adequate, and that the persons executing these documents have been properly authorized to do so.  The contract documents, engineer’s recommendation for award, and bid tabulation sheets will be forwarded to the Agency for concurrence prior to awarding the contract.  All contracts will contain a provision that they are not effective until they have been concurred in by the Agency.  The State program official or designee is responsible for concurring in construction contracts with the legal advice and guidance of the OGC when necessary.



§1780.62  Utility purchase contracts.



	Applicants proposing to purchase water or other utility service from private or public sources shall have written contracts for supply or service which are reviewed and concurred in by the Agency.   To the extent practical, the Agency review and concurrence of such contracts should take place prior to their execution by the owner.  OGC advice and guidance may be requested.  Form RD 442-30, "Water Purchase Contract," may be used when appropriate.  If the Agency loan will be repaid from system revenues, the contract will be pledged to the Agency as part of the security for the loan.  Such contracts will:
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(a)  Include a commitment by the supplier to furnish, at a specified point, an adequate quantity of water or other service and provide that, in case of shortages, all of the supplier's users will proportionately share shortages.



(b)  Set out the ownership and maintenance responsibilities of the respective parties including the master meter if a meter is installed at the point of delivery.



(c)  Specify the initial rates and provide a type of escalator clause which will permit rates for the association to be raised or lowered proportionately as certain specified rates for the supplier's regular customers are raised or lowered.  Provisions may be made for altering rates in accordance with the decisions of the appropriate State agency which may have regulatory authority.



(d)  Cover period of time which is at least equal to the repayment period of the loan.  State program officials may approve contracts for shorter periods of time if the supplier cannot legally contract for such period, or if the owner and supplier find it impossible or impractical to negotiate a contract for the maximum period permissible under State law, provided:



(1)  The supplier is subject to regulations of the Federal Energy Regulatory Commission or other Federal or State agency whose jurisdiction can be expected to prevent unwarranted curtailment of supply; or



(2)  The contract contains adequate provisions for renewal; or



(3)  A determination is made that in the event the contract is terminated, there are or will be other adequate sources available to the owner that can feasibly be developed or purchased.



(e)  Set out in detail the amount of connection or demand charges, if any, to be made by the supplier as a condition to making the service available to the owner.  However, the payment of such charges from loan funds shall not be approved unless the Agency determines that it is more feasible and economical for the owner to pay such a connection charge than it is for the owner to provide the necessary supply by other means.



(f)  Provide for a pledge of the contract to the Agency as part of the security for the loan.



(g)  Not contain provisions for:



(1)  Construction of facilities which will be owned by the supplier.  This does not preclude the use of money paid as a connection charge for construction to be done by the supplier.



(2)  Options for the future sale or transfer.  This does not preclude an agreement recognizing that the supplier and owner may at some future date agree to a sale of all or a portion of the facility.



(h)  If it is impossible to obtain a firm commitment for either an adequate quantity or sharing shortages proportionately, a contract may be executed and concurred in provided adequate evidence is furnished to enable the Agency to make a determination that the supplier has adequate supply and/or treatment facilities to furnish its other users and the applicant for the foreseeable future; and:
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(1)  The supplier is subject to regulations of the Federal Energy Regulatory Commission or other Federal or State agency whose jurisdiction can be expected to prevent unwarranted curtailment of supply; or



(2)  A suitable alternative supply could be arranged within the repayment ability of the borrower if it should become necessary; or



(3)  Concurrence in the proposed contract is obtained from the National Office.



§1780.63  Sewage treatment and bulk water sales contracts.



	Owners entering into agreements with private or public parties to treat sewage or supply bulk water shall have written contracts for such service and all such contracts shall be subject to the Agency concurrence.  Section 1780.62 should be used as a guide to prepare such contracts.



§§1780.64 - 1780.66  [Reserved]



§1780.67  Performing construction.



	Owners are encouraged to accomplish construction through contracts with qualified contractors.  Owners may accomplish construction by using their own personnel and equipment provided the owners possess the necessary skills, abilities and resources to perform the work and provided a licensed engineer prepares design drawings and specifications and inspects construction and furnishes inspection reports as required by §1780.76.  Inspection services may be provided by individuals as approved by the State staff engineer.  Payments for construction will be handled under §1780.76(e).



§1780.68  Owner's contractual responsibility.



	This part does not relieve the owner of any responsibilities under its contract.  The owner is responsible for the settlement of all contractual and administrative issues arising out of procurement entered into in support of a loan or grant.  These include, but are not limited to:  source evaluation, protests, disputes, and claims.  Matters concerning violation of laws are to be referred to the applicable local, State, or Federal authority.



§1780.69  [Reserved]



§1780.70  Owner's procurement regulations.



	Owner's procurement requirements must comply with the following standards: 



(a)  Code of conduct.  Owners shall maintain a written code or standards of conduct which shall govern the performance of their officers, employees or agents engaged in the award and administration of contracts supported by Agency funds.  No employee, officer or agent of the owner shall participate in the selection, award, or administration of a contract supported by Agency funds if a conflict of interest, real or apparent, would be involved.  Examples of such conflicts would arise when: the employee, officer or agent; any member of their immediate family; their partner; or an organization which employs, or is about to employ, any of the above; has a financial or other interest in the firm selected for the award.
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(1)  The owner's officers, employees or agents shall neither solicit nor accept gratuities, favors or anything of monetary value from contractors, potential contractors, or parties to subagreements.



(2)  To the extent permitted by State or local law or regulations, the owner's standards of conduct shall provide for penalties, sanctions, or other disciplinary actions for violations of such standards by the owner's officers, employees, agents, or by contractors or their agents.



(b)  Maximum open and free competition.  All procurement transactions, regardless of whether by sealed bids or by negotiation and without regard to dollar value, shall be conducted in a manner that provides maximum open and free competition.  Procurement procedures shall not restrict or eliminate competition.  Examples of what are considered to be restrictive of competition include, but are not limited to: placing unreasonable requirements on firms in order for them to qualify to do business; noncompetitive practices between firms; organizational conflicts of interest; and unnecessary experience and bonding requirements.  In specifying materials, the owner and its consultant will consider all materials normally suitable for the project commensurate with sound engineering practices and project requirements.  The Agency shall consider fully any recommendation made by the owner concerning the technical design and choice of materials to be used for a facility.  If the Agency determines that a design or material, other than those that were recommended should be considered by including them in the procurement process as an acceptable design or material in the water or waste disposal facility, the Agency shall provide such owner with a comprehensive justification for such a determination.  The justification will be documented in writing. 



(c)  Owner's review.  Proposed procurement actions shall be reviewed by the owner's officials to avoid the purchase of unnecessary or duplicate items.  Consideration should be given to consolidation or separation of procurement items to obtain a more economical purchase.  Where appropriate, an analysis shall be made of lease versus purchase alternatives, and any other appropriate analysis to determine which approach would be the most economical.  To foster greater economy and efficiency, owners are encouraged to enter into State and local intergovernmental agreements for procurement or use of common goods and services.



(d)  Solicitation of offers, whether by competitive sealed bid or competitive negotiation, shall:



(1)  Incorporate a clear and accurate description of the technical requirements for the material, product or service to be procured.  When it is impractical or uneconomical to make a clear and accurate description of the technical requirements, a "brand name or equal" description may be used to define the performance or other salient requirements of a procurement.  The specific feature of the name brands which must be met by the offeror shall be clearly stated; and



(2)  Clearly specify all requirements which offerors must fulfill and all other factors to be used in evaluating bids or proposals.



(e)  Affirmative steps should be taken to assure that small, minority, and women businesses are utilized when possible as sources of supplies, equipment, construction and services.



(f)  Contract pricing.  Cost plus a percentage of cost method of contracting shall not be used.
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(i)  Additional revenue bonds.  Parity bonds may be issued to complete the project.  Otherwise, parity bonds may not be issued unless acceptable documentation is provided establishing that net revenues for the fiscal year following the year in which such bonds are to be issued will be at least 120 percent of the average annual debt serviced requirements on all bonds outstanding, including the newly-issued bonds.   For purposes of this section, net revenues are, unless otherwise defined by State statute, gross revenues less essential operation and maintenance expenses.  This limitation may be waived or modified by the written consent of bondholders representing 75 percent of the then-outstanding principal indebtedness.  Junior and subordinate bonds may be issued in accordance with the loan resolution.



(j)  Precautions.  The following types of provisions in debt instruments should be avoided:



(1)  Provisions for the holder to manually post each payment to the instrument.



(2)  Provisions for returning the permanent or temporary debt instrument to the borrower in order that it, rather than the Agency, may post the date and amount of each advance or repayment on the instrument.



(3)  Provisions that amend covenants contained in RUS Bulletins 1780-27 or 1780-28.

[Revision 2, 06/04/99]



(4)  Defeasance provisions in loan or bond resolutions.  When a bond issue is defeased, a new issue is sold which supersedes the contractual provisions of the prior issue, including the refinancing requirement and any lien on revenues.  Since defeasance in effect precludes the Agency from requiring refinancing before the final maturity date, it represents a violation of the statutory refinancing requirement; therefore, it is disallowed.  No loan documents shall include a provision of defeasance.



(k)  Assessment bonds.  When security includes special assessment to be collected over the life of the loan, the instrument should address the method of applying any payments made before they are due.  It may be desirable for such payments to be distributed over remaining payments due, rather than to be applied in accordance with normal procedures governing extra payments, so that the account does not become delinquent.



(l)  Multiple debt instruments.  The following will be adhered to when preparing debt instruments:



(1)  When more than one loan type is used in financing a project, each type of loan will be evidenced by a separate debt instrument or series of debt instruments;



(2)  Loans obligated in different fiscal years and those obligated with different terms in the same fiscal year will be evidenced by separate debt instruments;



(3)  Loans obligated for the same loan type in the same fiscal year with the same term may be combined in the same debt instrument;



(4)  Loans obligated in the same fiscal year with different interest rates that will be closed at the same interest rate may be combined in the same debt instrument.
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