U.S. Department of Justice

Office of Legal Policy

Washington, D.C. 20530

AIG 31 1882

MEMORANDUM

TO: John G. Roberts, Jr.
Special Assistant to the Attorney General

FROM: Ns Miriam M. Nisbet, Deputy Director
“’ Office of Information and Privacy

SUBJECT: FOIA Request of Herbert Brownell

The Civil Rights Division is currently processing
a Freedom of Information Act request made in December 1978 by
former Attorney General Herbert Brownell. Mr. Brownell seeks
numerous civil rights files generated during the years 1953-
1960.

A meeting was held on August 7, 1982, to discuss
and select an orderly and expeditious manner in which to
complete processing of this request, which has had a long
and complicated history at the Division. 1In attendance were
Mr. Brownell and members of his staff, Jonathan Rose, Dick
Huff, Bob D'Agostino and other departmental employees involved
in this matter. It was decided then that staff would give
first priority to completing the processing of the Division's
legislative history files.

In this regard, this Office has received for review
approximately 1200 pages of documents, most of which originated
in the Attorney General's Office or were directed to that
Office by other departmental components. All of the records
are from the Division's legislative history files for the
years 1953-1960 and include numerous draft bills and staff
opinions on proposed civil rights legislation. As you would
expect, many of the documents were signed by, or passed directly
through, Mr. Brownell. Although many of the documents are
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exempt from mandatory release pursuant to exemption 5 (pre-
decisional and deliberative), Jonathan Rose, at the August 7
meeting, expressed a strong desire to make as complete a

release as possible to Mr. Brownell. It is his belief (and

mine) that a discretionary release is appropriate in view of

the age of the documents, the historical interest in this period,
and the requester's unique relationship to these materials.
Moreover, access to most of the documents was previously
provided to Mr. Brownell's assistant, Dori Dressander, who was
allowed to review the materials in the Civil Rights Division in
1979. Additionally, such a release would be consistent with the
action taken by other components of the Department as well as
other Government agencies, which have (except for privacy consid-
erations) made complete releases of their records to Mr. Brownell.

I am forwarding a representative sample of these
materials for your review. I propose that all of the documents
be released, in some instances with the names of private citizens
deleted pursuant to exemptions (b) (6) and (7) (C) (personal privacy).

If you have any questions, please call me at 724-7400.
Inasmuch as the Department has undertaken to respond to Mr. Brownell
as gquickly as possible, your earliest response is appreciated.

Approved:

Date:

Attachment

MVN : TDWH
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: ‘Oj_‘ﬁCé Memomnd%m e UNITED STATES GOVERNMENT

: The Attorney General DATE: Sept. 3, 1954
TEILE O
‘Warren &. B - s 4 ant : . RECE frg,,) /&
#arren &, Burger, Assistant Attorney Generaﬁ/ G \w\\
o \ OEE D - Ry
‘Racial Integration Suit in D. C, \ T [/
7 U=
Oipy N
SRV GENED

On Thursday and Friday this week, Messrs. Rogers, ™
Sobeloff, and I reviewed the possible problems arising
out of the action brought by Sabine et al. v. Sharpe, et
al., menbers of the School Board of the District of Colunmbia,
seeking an injunction against any implementation of the
plan for racial integration of the public school system
of the District of Columbia, ,

Starting on the assumption that it was not sound
to take any step that might make a big case out of a 1lit-
tle one, we arranged to have a member of our own staff
go to the court and make an analysis of all the papers
filed so as not to attract any undue attention to the nmat-
ter by making request to the Corporation Counsel of the
District of Columbia or to the clerk of the court. Our
analysis of the grounds on which the injunction was sought
is that the grounds are not well founded and could be re-
garded as frivolous.

Ilowever, all of us agreed that it would be taiing
undue risks to assume that it would be impossible for the
plaintiffs to secure a temporary restraining order, in
which event we would be at a distinct disadvantage in hav-
ing to move to set the temporary restraining order aside.
I also felt that if these objectives could be accomplished
without directing any unduc attention and without having
you intervene, that would be desirable.

Today I discussed the matter informally with the
Acting Corporation Counsel of the District of Colunmbia,
but he had not yet seen the pleadings himself and was not
in a position to discuss the matter. He agreed to have
his chief of his civil division keep in touch with our
General Litigation Section on any developments which oc-
curred. Following that, I consulted with Leo Rover and
requested him to communicate informally with the judge 1n

charge of the motions calendar and indicate to_him that __._ ___
if any application for a temporary restraining order li*Q

| ¢
I
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Attached you will fi
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Ogmg%i gt{ together with an analysisazg gi the entire
ch the complaint is based. ¢ basic grounds

Atts, Wé /5

cc Mr. Rogers
Ir. Sobeloff
Mr. Rankin
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Sabine et al. v. Sharpe, et al,

ANALYSIS OF GROUNDS

. I. Plaintiffs seek an injunction against the ef-
fectuation of a plan for racial integration of the public
school system of the District of Columbia on the grounds
that said plan:

1. Constitutes an interference with the
exclusive jurisdiction of the Supremc Court
to decree with respect to the conversion of
school systems to a non-segregated status.

2. Deprives plaintiffs of their liberties
and property without the due process of law
guaranteed by the Fifth Amendment in that they
have previously been privileged to place their
children in any one of the public schools of
the District of Columbia.,

3. Is unreasonable and arbitrary in that
. it forces some children to attend schools where
‘ they will be in the minority so that they may
be punished becausc of their color and retarded
in their education.

4. Causes irreparable damage to the plain-
tiffs, because of damage to morale and increased
expenditure of time, money, and effort.

II. Ixhibit one to the complaint consists of a sched-
ule ol steps to complete de-segregation of the public schools
submitted by the Superintendent of the Public Schools to the
Yoard of iducation.
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Sabine et al. v. Sharpe et al.

SUMMARY OF COMPLAINT

. ) 1. District Court has jurisdiction under Title 11,
Section 306, of the District of Columbia Code, 1951 d., and
Title 28, Section 1331, of the United States Code; matter in
coniroversy exceeds surl of $3,000 exclusive of interest and costs.

) 2. Adult plaintiffs are parents of children attend-
ing public schools during 1954-55. ™his class action is brought
in the parents' right and as next friend of the children and for
all persons of any race similarly situated. The iederation of
Citizens Association is a group whose purpose is to obtain ex-
pression of general public sentiment upon matters of special
interest to all citizens of the District of “olumbia; it consists
of representatives of fifty-seven neighborhood citizens associa-
tions and represents almost the entire white population of the
District of Columbia.

3. The defendants are members of the Board of Educa-
tion and the Superintendent of Public Schools,

\ 4. ©Cn May 17, 1954, the Supreme Court held in Bollin
v. Shurpe, 347 U, S. 497, thal segregation in the public sChools
of The District of Columbia-is a denial of the duc process guaran-
tced by the Pifth Amendment. The opinion concluded that "in order
that we may have the full assistance of the parties in formulat-
ing decrces, the cascs will be restiored to the docitet, and the
parties are requested to present further argument on questions 4
and 5 previously propounded by the court for the reargument this
tern." Questions 4 and 5 arc as follows:

"4. Assuming it is decided that segrega-
tion in public schools violates the TFourteenth
Amendment

(a) would a decree necessarily follow pro-
viding that, within the limits sct by normal
geographic school districting, Negro children
should forthwith be admitied to schools of thcir
choice, or

(b) may this Court, in the exercise of its
equity powers, permnit an effective gradual ad-
judgment to be brought about from existing segre-
gated systems to a system not based on color
distinctions?

-

"5, On the assumption on which questions 4(a)
and (b) arc based, and assuming further that this
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Court will exercise its equity powers to the
end described in questiion 4(b§,

(a) should this Court formulate detailed
decrees in these cases;

(b) if so, what specific issues should #he
the decrees reach; “

(c) should this court appoint a special mas-
ter 1o hecar evidence with a view to recommending
specific terms for such decrees;

~ (d) should this Court remand to the courts of
first instance with directions to frame decrees
in thesec cases, and if so what general directions
should thec decrcees of this Court include and
what procedures should the courts of first in-~
stance follow in arriving at the specific terns
of more detailed decrees?"

5. The Board of LEdic ation intends to put’ into effect
a plan to accomplish immediatcly the change from a segrecgated to
an integrated school system., <This plan includes:?

a. Division of the Uistrict of Columbia in-
1o Ulementary, Junior liigh, and Senior Iligh
scnool areas.

b. Compulsion of every pupil without regard
10 race or color residing within one of the new
voundaries to attend the school or one of the
schools designated for the area within such new
boundary. Prohibition from attending a school
outside the zone within which the child resides
except for the most necessitous reasons. Per-
rnits pupils enrolled during the 1953-54 school
year in one school to continue their attendance
at the same school during the 1954-55 school year
if they so desire and if the school is not over-
crowded; or if so desired individual pupils may
be transferred to the school designated to serve
the area wherein they reside. All pupils new to
the school system or to a particular school level
are to be assigned to schools designated to serve
the zones wherein they reside.

c. Transfer of 2,900 pupils from about 18
public schools to about 21 other public schools.

d. Consolidation of several public schools
and closing of others.

e. Substantial change with respect to the

appointiment, promotion, and assignment of school ;
personnel, especially teachers.
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f. Revision of building organizations, in-
cluding the transfer of teachers to other schools
and the transfer of furniture, supplics, and text
bookks to other schools.

. - 6. It is claimed that the Board of fiducation and the
Superintendent of Public Schools are without lawful authority to
proceed with any future steps for enforcement of this plan because
the orders of the Supreme Court in Bolling v. Sharpe and four other
cases, all pending in the Supreme court, complelcly and exclusively
govern this action. The announced opinions in thesc cases remain
subject to such modification as thc Supreme court shall decerl proper.
The Suprene Court has not entered any judgment, decrece, or mandate
with respect to the procedure that may be permitted to put announced
opinions into operative effect in the Disirict of Columbia or else-
where. The Supreme Court, with its exclusive jurisdiction in the
premises, reserved to itself the right to decree in regard to plans
and contemplated actions by legislatures and -school authorities in
converting school systems. It also reserved to itself exclusively
the power to decreec with respect to the amount of time that may be per-
mitted for legislatures and school authorities to bring about this con-
version and its power to decree with respect to whether said conver-
sion should be immediate or by gradual adjustment. Until the Suprene
Court tale¢s further action, all the rights, privileges, and duties of
the children and parents under the existing laws with respect to pub-
lic schools remain the same as prior to May 17, 1954, the preservation
of such status quo being one of the important purposes of the Supreme
court order.

7. Plaintiffs are by law privileged to place their
children in any one of the public schools in the District of Columbia
of proper school level with the consent of the Board of iducation,
which consent cannot be withheld without just cause. This plan de-
srives plaintiff{s of their liberties and property, so secured by
the law of the District of Columbia, without due process in viola-
tion of the IFifth Amendment.

8. fThe plan is arbiirary and unreasonable because it
compels a child of one color or race to atiend a school where 80, 90,
or 95% of the pupils are of different race or color. A child forced
into such a disproportionate minority may in effect be punished be-
cause of color and retarded in his educational pursuits.

9. Plaintiffs will suffer irreparable damage by way
of increased exp enses, excessive and unreasonable distances to be
traveled, increased expenditures of time, damage to morale and deepest
sentiments and feelings if defendants are not enjoined.

10. Plaintiffs ask the Court to issue an injunction
restraining defendants from taking any further sieps to put this plan
into effect and to set aside steps already taxen.
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-Oﬂice Memamndzzm e UNITED STATES GOVERNMENT

—
TO : Warren Olney Ill, Assistant Attorney General, DATE: May 11, 1955 ’(’/"
Criminal Division
(% FROM : David L. Luce, First Assistant » DLL:an

sUuBJeCcT:  Civil Rights Program

We are in the process of forwarding our comments on a number of bills
which have been introduced in Congress pertaining to civil rights matters. The bulk
of these bills have to do with suggested amendments and enactments in connection
with specific offenses. Enactments are offered to m'oke it a crime to segregate in
schools on the basis of race, to enumerate in more detail the consfituti;nal rights
falling within the provisions of Title 18 and to provide a fair employment practices
act and to end segregation in federal housing. Each of these bills is dealt with by
memoranda and | believe our recommendations are sound.

However, our comments have been requested in connection with two bills,
namely, H.R. 627 and H.R. 38?, which deal generally with the entire civil rights
program. H.R. 627 is identical with 5. 1725 which was introduced in Congress in
1949, H.R. 389 is very similar to H.R. 627 but expands into certain fields not
covered by H.R. 627.

Taking up the motter of H.R. 627 first, our comments refer fo the previous

recommendations and observations the Department has made in connection with this

t e ———

general legislation. In 1949 when the legislation was first presentef/z{detoaledw /f\/

statement was drawn up signed by Attorney General Tom C. Clark A copy of this’
’ Y i )
statement is attached to this memorandum. 1t goes into the civil: rsghfs progrcm in

f the:
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detail and sets forth o great deal of material noting the need for passage of a bill
such as H.R. 627. Aside from certain amendments to specific offenses which have
been mentioned above, the bill in essence provides three important changes. The
first of these provisions calls for creation of a Civil Rights Commission in the executive
department. This Commission would research, study and make recommendations in
connection with civil rights matters. The second provision would set up in the
Department of Justice a separate Division to handle civil rights matters. The purpose
for the creation of this new Division would be to expand the activities in the civil
rights field and to add prestige to the handling of these problems in the Department.
The third provision would call for the creation of o Civil Rights Committee within
Congress itself.

The analysis by Aitorney General Clark strongly supports this legislation
and among other things sets forth in some detail the reasons why it would be advisable
io create a Civil Rights Division within the Department of Justice. This same proposed
legislation was referred to the Criminal Division in 1954 for comment. The Division
forwarded a memorandum to Mr. Rogers dated February 19, 1954, in which our only
comment on the creation of a Civil Rights Division was to refer the Deputy's office
to the statement and analysis made by Attorney General Tom Clark. Thus in 1954 we
took the same position as is taken in the statement and analysis which in turn strongly
recommends the creation of a separate Division to handle civil rights matters.

| have attached @ memorandum which has been prepared by the Civil Rights

Section for transmittal to the Deputy's office commenting on the present bill,
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! nomely H.R. 627. In our present proposed memorandum we state that the proposals
to establish a Civil Rights Commission in the executive branch and to create a Civil
Rights Division in the Department of Justice raise questions of policy concerning
which we make no specific recommendations. The memorandum then goes on to make
certain observations, however. The first observation concerns the creation of the
Civil Rights Commission, and states that it would be difficult to deny the necessity
for studies, etc; that it might not be necessary, however, to create such a Commission
if there was an "adequately staffed civil rights setup” in the Department of Justice.
The second observation has to do with the creation of the Civil Rights Division in the
Department of Justice, and lists various matters which could be brought under the
supervision of one Division dealing only with civil rights matters. For example, the
Department's interest in the school segregation problem ond in certain civil actions
brought on the basis of civil rights violations could be added to the present duties of
the Civil Rights Section to administer certain criminal violations. The observation
concludes with the statement, "Should this be done, and should the suggestion made
in the preceding paragraph prove acceptable (this refers to the taking over of the
study and research activities the bill proposes to be handled by the Civil Rights
Commission as mentioned in the first observation), be enacted, it would not be
difficult to justify the creation of a Civil Rights Division."

On the matter of whether a Civil Rights Division should be created in
the Department we have thus taken the position in 1949 that such a proposal is highly

desirable. We have by reference only in 1954 continued in this view. Our current
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view as expressed in the proposed memorandum is to make no recommendation but
is followed up with observations which indicate that the creation of such a Division
would be justifiable.

In order to decide exactly what our position should be it is necessary to
review the entire problem involving the emphasis on the administration of civil rights
laws. As a practical matter these all-inclusive civil rights bills have not fared well
in Congress. It appears that one of the reasons for this, aside from the fact that civil
rights legislation is always extremely controversial, is the fact that tacked on to these
all-inclusive bills are proposed changes in the substantive civil rights laws. For
example, provision is made for eliminating discrimination in interstate commerce,
for an‘anti-lynch bill and for a fair employment practices act. Any one of these
matters is headed for obvious difficulty in passing the House and Senate. The fate of
a Civil Rights Commission, the creation of a Civil Rights Division in the Department
of Justice and the creation of a Civil Rights Committee within Congress depend upon
the fate, for example, of the anti=lynch bill. Although the first three proposals
relating to the Commission, Division, and Congressional Committee might be laudable
they are clmos'f certain to meet defeat because of being tied up with these other more
controversial matters. [t seems to me the only way these general proposals would
stand any chance of success in Congress would be to separate them from any proposals
for changes in the substantive law, or at least from such proposals as are known to be

extremely controversial.

1 f the:
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The objective. of most of the proposed civil rights legislation is to provide
weapons for the federal government to carry forward an affirmative and vigorous
program to enforce civil rights provided for in the Federal Constitution. The direcf.ion
of this legisiation is to make it a crime for any person or group of persons to deprive
any individual of any of these rights. The legislation in some instances goes further
to place in our criminal statutes provisions for prosecuting for criminal violations
those public officers who fail or neglect to enforce civil rights laws. This type of
legislation is analogous to the statutory provisions which make it o crime for a police
chief or district attorney to fail to enforce gambling laws. Not only is gambling
illegal ond the person committing that violation subject to punishment, but also the
public officer who fails to arrest and prosecute the violator is subject to a criminal
charge for this neglect. The purpose of this type of legisiation is to put as much
emphasis as is possible in carrying out a program of ridding this country of conditions
wherein individual civil rights are infringed upon. In the civil rights legislation not
only is provision made for criminal sanctions,but persons whose rights have been
invaded are provided a remedy for civil recovery which is also in the nature of a
punitive measure.

It seems in the civil rights field we have two diametrically opposed
philosophies. On the one hand we have those people who would place civil rights
violations in a category where the government would be required to investigate,
ferret out, and be constantly on the alert for any single case of a violation of an

individual civil rights. Wherever such violation is found the full impact of the
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criminal law would be directed towards the violator. In addition to civil remedies
and as an auxiliary aid, any public officer who permitted such a vielation would
also be subject to criminal présecufion. This approach would seem to be based on
the idea that the rights guaranteed by the Constitution cannot be allowed to be
voluntarily complied with by the citizen, but should be enforced by the police power
of the federal government.

On the other side of the ledger we find those people who would argue
that the rights guaranteed by the Constitution are there for the protection of individuals;
that when any individual's rights are i nfringed upon he is protected in our courts by
the Constitution against such infringement. This view would seem to support the idea
that it is not necessary to make these infringements separate crimes, but that it is
sufficient that the Constitution stands as the barrier against any actions which violate
civil rights.

At the present time we seem to be in a state of compromise where many

i

rights guaranteed by the Constitution are left for adjudications in courts if and when
such violations occur. For example, if a person is not brought to a speedy trial in
a criminal case, the case is dismissed by reason of the constitutional guarantee,
or if a person is not allowed a jury trial and is convicted, the case is reversed because
the proceedings were not in accordance with the Conditution. The act of bringing a
person to trial without allowing him the choice of a jury trial or the act of not bringing
him to a speedy trial are not made separate crimes. However, we have come to recognize

that certain types of activity which would be in violation of civil rights should be made
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separate crimes, such as those situations involving police brutality or lynching.
A great deal of the proposed legislation in the field of civil rights would result in
shifting this emphasis from our present middle ground over to the extreme position of
making every violation a separate crime, etc.

Just how far it is sensible for the federal government to go in making
separate crimes of violations of this sort is an extremely difficult matter to decide.
| believe only after careful study with a completely open mind could we arrive at
the proper solution. Unfortunately, whenever we touch this field of civil rights we
are immediately entangled in prejudices, conflicting philosophies and politics.
Looking at the problem strictly from a criminal prosecution point of view, it is my
opinio\n that we should be very reluctant to make separate crimes for many of this
type of violations. To resort to the criminal law in an effort to administer everyday
activities is a dangerous proposition, and | believe that we have taken this way out
in connection with regulatory measures on too many occasions. Eventually we would
find ourselves in the position of having every act which is not proper under the myriad
of laws criminal in nature, even though in fact such acts are by no means tha# true
crimes.

Although this field of civil rights is extremely interesting from a theoretical
view, we do not have to decide all these momentous problems immediately. We have
progressed from year to yeor commenting on the various proposals and have apparently,

as indicated above, reached a middle ground. However, the emphasis that we should
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Returning now to the problems before us, | believe our comments on
the substontive law changes proposed in Congress are proper. | believe, however,
that we should settle upon the view we should take on H;e creation of a Civil Rights

Division and Civil Rights Commission, so that we are certain that such views reflect

our true thinking along these lines.
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L ()ﬁice MemorZdum « onireo star® GOVERNMENT

s

Mr. Olney paTE: October 31, 1955

Herbert Brownell, Jr.

At a conference with the menbers of the Bourd
of Directors of the National Newspaper Publishers Associa-
tion on Fridey, October 28, T was presented with the attached
memorandum, and I agreed to huve periodical conferences with
Mr. Carl Murphy »f Baltimore, as a representative of the
Association, to keep them in touch with developments.

I would like to discuss the substance of this
memorandum with you and any of your assistants you wish to
hzve join the conference, with special reference to the
status of our investigations in Mississippil.

If convenient t» you we will hold the conference
in ny office Wednesday, November 9, at 2.30. . R

Attachment
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STATEMENT OF TH% E%ARD OF DIRECTORS
0 e
NATIONAL NEWSPAPER PUBLISHERS ASSOCIATION

Subject: Igg%stices In Mississippi And Other Southern
S es

(To serve as a basls for conference with
Honorable Herbert Brownell
United States Attorney General)

I. The two criminal provisions of the Federal Civil Rights
Statutes which are the basis for prosecutions in this type
of cases are:

Section 24l:

"Conspiracy Against Rights of Citizens:--If
two or more persons conspire to, injureyvioppress,
threaten, or intimidate any citizZendng thesrfree
exercise or enjoyment of any rightror privilege
secured to him by the Constitution or laws of the
United States, or because of his having so
exercised the sameg; or

"If two or more persons go in disguise on
the highway, or on the premises of another,
with intent to prevent or hinder hils free
exercise or enjogment of any right or privilege
S0 secured-- FE¥EEEEx! I T
PRV

Sectlon 242:

"Deprivation of rights under color of 1aw.-r. "055
Whoever, under cclor of any law, statute, _
ordinance, regulation, or custom, wilfully - -+
subjects any inhabitant of any State, Territory,
or District to the deprivation of any-—rights;—
privileges, or immunities secured or protected
by the Constitutlion ¢ - .«aws of the United States
or to different punishments, pains, or penalties,
on account of such inhabitant being an alien,
or by reason of his color, or race, than are
prescribed for the punishment of citizens, shall
be fined not more than $1,000 or imprisoned not
more than one year, or both,"”
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IT. Important Instances to be Consldered,

A. The White Ciltizens Councils, organized in Mississippi,
state that one of their chief aims is to keep
colored persons from voting,

Other it@ms on their program include contlnuance of
segregatlon.ln the schools and maintenance of the
status quo in race relations.,

They have been careful to state publicly that
they abhor violence, but their campaign and the
language they use create an atmosphere in which
death threats and murders have been tolerated by
the local and state law enforcement authorities,

The White Citizens Councils have encouraged an
economic boycott of colored citizens who stand up
for their civil rights, have sought to have
militant Negroes fired from Jjobs, and have
instigated denial of credit to farmers and small
businessmen in order to force them to accept the
Mississippi Jim Crow system,

B. On May 7, 1955, Rev. George W. Lee was murdered in
Belzoni, Mississippi, because he refused to remove
his name from the list of registered voters when
ordered to do so by local whites.

Nothing has been done to arrest and try his killers,

C. As the election campaign got hotter, more and more
pressure waspit to force Negroes to get off the
voting lists,

Thousands, fearing for their lives, did so.

In one county alone Negro registration dropped from
1400 to about 80. In Lowndes County death threats
were sent through the mails to three registered
colored voters.

On August 13, Lamar Smith, a registered voter, was
called from his hane to the courthouse in Lincoln
County and shot to deathm the steps.
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D. On August 29, the Till boy, from Chicago, who was
visiting an uncle near the town of Money,
Mlssissippl, was kidnapped by two or more persons
and his body was found August 31 in a river,

His head had been bashed in,

The "crime" of this l4gear-old boy was a reported
wolf whistle” and an alleged "ugly remark’ to
the wife of a storekeeper,

For this he was kidnapped and lynched by the
woman's husband and brother-in-law,

E. In the county surrounding Mound Bayou during the
last election voting boxes of Negroes were
forecibly taken and the contents destroyed.

IIT. Please note that:

Intimidation and violence emphasized by the three known
killings give the picture to the world that in areas of
thils country colored ciltizens can be intimidated, beaten
and even murdered without the criminals involved being
punished by either the state or federal authorities,

While well-trained lawyers can make documented arguments
showing how nothing can be done, it is impossible for the
readers of our newspapers to understand how this type of
violence can go unpunished in the year of 1955,

It is obvious that the State of Mlssissippl is‘going to
do nothing more than pro forma prosecutions.

This will be a precedent for other states of the South
to follow thesame type of program.

Consequently we are in the positlon of insisting that if
the federal government fails to act there will be no actlon.

As much as we would like to have criminal laws enforced
by the several states rather than by the Federal Government,
it is so certain now that the Federal Government must accept
its responsibility for acting as a result of the faillure
of the state to act,

We, therefore, should take up thecases set out above in
order,
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A. Although more than likely it will be argued that the

White Citizens' Councils are not violating the laws of the
United States, they most certainly should be investigated
thoroughly to detemine whether or not they should be included
in the Attorney General's list of subversive organizations
similar to the Ku Klux Klan,

B, The case of Rev, G. W. Lee certainly warrants prosecution
under the Federal Civil Rights Section for he was murdered
solely to prevent him from exerclsing his constitutionally
protected right to vote.

This 1s clearly within the Federal Rights Statutes even within
the decision of the United States Supreme Court in the
case of U,S, V. Screws,

C. The case of Lamar Smith. While we do not know the results
of the F.B.I. investigations in these cases, this seems
to also be within this statute.

D. 'The murder of Emmett Till may not be within the present
{ramework of the Federal Civil Rights Statutes. Nevertheless,
it is a cold-blooded murder or lynching. This 1s the
clearest demonstration of the need of the Department of
Justice and the Attomey General to jolin in support of the
bills now in Congress to strengthen the Civil Rights laws
of the Civil Rights Section of the Department of Justice.
IV. The members of the National Newspaper Publishers
Association wish to make it clear that we are not 1aWyérs
or sons of lawyers,

We are not willing to get involved in legal technicalities
or niceties of the iaw.

We are interested 1n seeing that our Federal Government
finds a way to punish those responsible for the crimes in
Missisgppi, and to assure all citizens that these atrocities

will not be repeated.
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P It appears that the F.B.I. has done an excellent job of
investigation,

We think it is time now that prosecutions were instituted.

The longer we wait the more crimes willbe committed.

We belleve that one successful prosecution of those
persons in Mississippl who ”conspire to oppress and intimidate
citizens in the free exercise or enjoyment of thelr rights and

privileges as guaranteed by the Constitution of the Unilted

States," will break the back of this conspiracy with the
same dispatch with which you accomplished the destruction

of the Ku Klux Klan in North Carolina.

Your address on "Freedom As A Living Reality" delivered
at the Annual Inter-Faith Dinner in New York on October 16th
was timely and pertinent.

Timely, because our people have waited since the initilation
of these Mississippi outrages for a responsible spokesman of !
the administration to condemn them. %

Pertinent, because you began your address with a statement
that, "Over the entrance o the United States Supreme Court
building in Weshington are carved the words 'Equal Justice
Under Law, '"

You consider this the "cornerstone of our great Republican
fom of government because 1t embraces the great concept
of impartial administration of the rules governing the

righte of men.,"
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Our Constitution illuminates this statement with its
declaration,lthat there shall be no special privileges or
Imnmunities for any citizen, and that all shall vote without
discrimination as to race.

Unless equal Jjustice under law can be carved also on

every courthouse of the United States, and especiaglly in
Missippi and other southern states, it has no meaning for
colored citizens who reside in those areas.
For them 1t 1s sounding brass and tinkling cymbals.
It 1s mockery and delusion.

" The temper of oppressed peoples around the world shows
en Impatlence with proffers of freedom on the installment
plan, when the contracts in their Constitutions call for
cash on the barrelhead. |

Especially are they impatient with those who say, that
rights of minorities can be postponed or delayed, that the time
is not ripe, that we seek to go too fast, and that gradualism
and persuasion should take the place of law enforcement,

A survey shows non-Communist newspapers in France
have commented more bltterly and more frequently on the
Till lynching than the Communists.,

Realities magazine, published in Paris, polled
representatives from nine Asian cournfries.

Only one out of nine believed the United States is
now in top place in world affairs, Four chose Communist Russ:

four were not willing to}nake a choice.
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The spectacle of our country abstaining or voting
with i |
the losers on questions affecting freedom of minorities
r e

3 g)

one,

The United States, which leads the world in economic
and scientific advancement, like Little Bo Peep, constantly
seeks to round up lost gllies in the United Nations, allies
lost by our shocking demonstration that there is no such

thin s j i
g as equal justice under law for our citizens who belong

to the darker races,

v

Carl Murphy, Member
Board of Directors

National Newspaper Publishers
Association
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COPY HOUSE OF REPRESENTATIVES, U.S.
COM4ITTEE ON THE JUDICIARY
Washington, D.C.

February 23, 1956

Honorable Herbert Brownell, Jr.
Attorney General
Washington, D. C.

Dear Mr. Attorney General:

- 4

This is to advise you that Subcormittee No. 2 of the Com-
mittee on the Judiciary of the House of Representatives has under
active consideration a number of civil rights bills, I send you
herewith a copy of the hearings held on July 13, 14 and-27, 1955,
which identifies and includes copies of these civil rights bills,
At a meeting in executive session of Subcommittee No. 2, on Feb-
ruary 22, 1956, it was indicated that the press had carried stories
to the effect that the Department of Justice plans to submit civil
rights legislation to Congress.

If you would like to present the views of the Department
of Justice to Subcommittee No. 2 before that group takes action on
civil rights legislation, Subcommittee 2 will be happy to receive
them. In view of the fact that civil rights bills have been pending
before Congress for over a year and because of the heavy work load
already programmed for future action by Subcommittee No, 2, it is
not possible to delay action on this legislation past 10:00 A.M.
Wednesday, Februzry 29, 1956, The subcormittee would be glad to
have you, or whomever you may designate, appear and present the
views of the Depertment of Justice on civil rights legislation at
a meeting of Subcommittee No. 2 on Wednesday, February 29, 1956,
at 10:00 A.M. in Room 327, 0ld House Office Building. If this is
not convenient for you, the subcommittee would be happy to receive,
prior to that date, a2 written statement of the views of the Uepart-
ment of Justice on this legislation so that these views may be given
full consideration at a meeting of the subcormittee on February 29,

If you plan to appear before Subcommittee No. 2, please so
advise Mr. Thomas Broden, Jr., Committee Counsel, on National 8-3120,
extension 2052, or write him at Room 345 Old House Office Building

, as soon as possible,

With best wishes, I am /gc/,g;‘//f‘

B R TUE R  TR]

Sincerely yoﬁr&?

s/ Emanuel Keller, Chiirmbao®
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Statement of Attorney General Herbert Brownsll, Jr.
~ on Civil Rights

" President Ebcnhower. in his State of the Unioa' l-(uuge, said:

' “It h d.hturblng thn in some Iocllmu l.nqluau

persist that Negro citizens are being deprived of their
right to vote and arq likewise being subjected to un-
warranted economic pressures. [ recommend that the
substance of these charges be thorocughly examined by a
Bipartisan Commission created by the Congress. Itis
hoped that suck a Commission will be estadblished promptly
so that it may arrive at ﬂnding: which can receive tnly

- consideraticn. e

] t- .
: “We must strive to have every persoa jﬁdgcd and
measured by what he is, rather than by his color, race
~or religion. There will soon be recommended to the
Congress a program further te advance the efforts of the

Government, within the area of Federal responsibiiity,
to accomplish theaw objectives. "

Under our aystem of goverament, conflicta as to the interpreta-
tions of existing law are determined by the courts. Thi s is true whether
the question invoives a municipal ordinance, a state law, an act of Con-
gress, or the Constitution of the United States. Cur judicial tribunais
have the ultimate authority to declare that the states, the Congress, or the
Executive Branch of the Federal Government have taken action which is
contrary to the supreme law of the land, Cbedience to law as interpretad
by the courts is the way differences are and must be reasolved.

At a time when many Americans are separated by deep emotions
as to the rights of some of our citizens as guaranteed by the Constitution,
there is a constant need for restraint, calm judgment and understanding,
In order to prevent extremists {rem causing great disorder and irrejsara-
ble harm it is important {o rely on law and order for the resolation of
these most difficult problems. It {s particularly important, thereiore,
to provide more {lexible civil remediss rather than to rely solely on
existing criminal statutes to guarantee to all of our citizsens the rights to
which they are entitled under m Cmumuoa.

) With this in mind and in kuplng with the Fresideat's meassage, 1
submit the foliowing recommendations to the Congress: Firsi, creation
‘ o

he:
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2.

of the Bipartisan Commission referred to in the message; second, amend-
ment of exiasting statutes to give further protectien of the right to vote;
third, amendment of existing civil rights statutes to further protect other
rights, privileges and immunitiss secured by the Constitution; fourth,

creation of an additional office of Assistant Attorney General to hud a
asw Clvii Rights Division in the Depariment of Justics.

Separate bills dctlﬂlng thuc four proposals are :uhmuud wﬁh

" this statement.

]

-

The right to vole is one of eur most gnclmu rights, It h the
cornersione of our form of government and affords protection for our
other rights. It must be ulimly nfeguarded

- Where meu Are chugu ttut by one means or ano&hcr the vote
12 being denied, we must find cut all of the facts -- the extent, the methods,
the results. The same {s true of substantial charges that unwarranted
economic or other pressures are being appiied to deny other fundamental
rights safeguarded by the Constitution and laws of the United States. The
President has therefore asked Congress to create a Bipartisan Commission,
clothed with all powers necessary to make thorough hwcsugtuons findings,
and recommendations.

" The responsibility for the solution of this problem does not rest
solely on the people of any particular ares or locality. It is as well the
common problem and responsibility of all of us, north, south, east or west.
The need for a fuil scale public study ia manifest. The execzutive branch
of the federal government hai no general {nvestigative power of the scope
required to undertake such & study, The study should be objective and
{ree from partisanskip. It should be broad and at the same time thorough,

We must alfirm to all the world that civil rights are of primary
coucern to all our people. Te this end the selaction of the Commission'a
membership must be truly bipartisan and geographically representative.

-~ The bill provides that the Cemmission shall have six members,
sppointed by the President with the advice and consent of the Senate. No
more than three may be of the same political party. The Commission wili
be temporary, expiring two years from the effective date of the statute,
unless extended by Congress, It will have authority to subpoena witnesses,
take testimony under oath, and obtain official data from any executive
depertment or agency. It may be required to make interim reports pend-
ing completion of a comptchnmsln final report containing findings and
rccommcndaum
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The Commission will have authority to hold public hearings in
svery arsa where thers are substantial reasons for concern over alleged
denials of civil rights, Knowledge and understanding of svery slement of
the probiem will give greater clarity and pirspective to ene of the most
difficult probiems facing sur country. Such an inquiry, fairly conducted,

will tend to units responsiblse pccplc in common dlart to cem.bn ignorance
and lawiessness, .

, If there are {indings of deprivation ei civil rights in any p&rtiuuhr :
locality, the Commission should endeavor to discover its source, its extent,
' the methods used, and the community’s efforts and achisvements towards
finding its own solution. Ths Commissien, in the course of its inquiry,
may do much to clear the air of groundless rumor or charge. Investigatica
and hearings will bring into sharper focus the areas of responsibilily of
the federal government and of the states under our constitutional system.
Through greater public understanding, thsrefore, the Commission may
chlrt a course of progress to guldt us ia the years nhead.

n

. The {irst and most important of the proposed amendments to exist-
ing iaw concerns voting. In this the federal goverament seeks no broader
statutory power than is necessary to protect the rights of suffrage guaran-
teed by the Fourteenth and Fifteenth Amendments and other provisions of
the Constitution. '

Civil remedies have acver belore been availabie to the Attorney
General in this fieid. We think that they should be avaiiabie., Hercto-
fore the Department of Justice has been imited to the dbringing of criminal
acticns after the harm has been done, Criminal cases in this scnsilive
{ield, by their very nature, are extraordisarily difficuit for ali concerned.
Cur ultimate goal is the safeguarding of the free exercise of the voting
right, subject to the legitimate power of the stale to prescribe nccessary
and fair voting qualifications. To this end, civil proceedings to forestail
denials of the right may often be far more effective in the 1ong run f.han
criminal proceedings to punish after the svent,

. First, the propoud laghluioa wnl cwgc the existing civil voting

: statute, 42 U.S.C, § 197i. This statute declares that all citisens who are
otherwise qualified to vote at any election (state or federal) shall be entitied
te exercise their voie without distinction of race or color. The statute is
limited, however, to deprivations of voting rights by state officers or other
persons acting under color of law, We recommend the addition of a section
which will cover a denial of the right to vote caused by anyone, whether
acting under color of law er not, in any eslection, gencral, specia, or
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= primary, csnceraiag candidaies for federal office. Thus, the amended
o sintute will give riss to sivil remedies (1) ia a federal slection, including
. primaries, where & wcm*: wvote s nh'huy danisd by aayoue, and
{2) ia any slection, siats ar federal, whars (he fedaral goverament, a
state, or & person acting under celer o iaw, denies tytuu the rtgh: te
m hcmc d u. uca ar uhr. -

Sc:lmd. h h rnmmndul M Ns aum bt (nrthu mcu!:d te .
provide that the Attornsy Gensral may briag injunction or ether civil pro-
- ecedings on behall of tde aggrisved person hnymc cwnnlbytha
smmmmmmaurwm G e ,

Eo : *mn. mmmmtmumhtwﬁnmdhw«-
e came the sifect of court dacision that all state ulmiahtn.un and judicia!

.....

o vremedics must be axhaasted befora aceess can bu had ta ﬂu {odcrzl ccurt.

s ' 'ﬂms éirccf. uud my ba wn;m h thl udn'n cmt.

i U reurth, we ¢ racommend mudnaw of Title za ot ttu c‘dc to ensure

i that feéaru distrizt courts shall bave jurfsdiction la civil rights cases,

In addition to the votiag mu. we pupou lchsmlcn to atnngthn
another civil rights statute -- 18 U,.5.C. 24l. This statuts makes it unlawlu}
for two o mors persoma to coaspire "0 injure, oppress, threaisa oz in-

~ timidste any citisen in the free exarcise or anjeymenl of any right or
. privilege sscured to him by the Cenatitution or laws of tha United States,
or because of his having se exercised the same”. As a ssaction against
adasea of civil rights. it can bccoma more eftcetiva vdth these proposed

- Flrss, brMen the shatute h iwchadc iudlﬂdu.lls.' Hmlér the present
" statute if two er more persons meraly conspire to deny another person hia
civil rights, {t is a crime; however, il & single individaal, tn fact, actualiy
injures, oppresses, threatens ov intimidatas another person in denying his '-
free sxercise of his ctvil righta. Rh tctueﬂnc We rnmm-ad tha.uhu, '
be coﬂocud. : oy

3 Sntad. cmgcmmﬂuwu ;nm‘*,ndmwrds ri;ht”." |
Y p:tvncgc secured to him by the Constitation” te *ﬂg&. ’rMicgt,
lmmuny a«mud or pnucm by m Cusututhn“ -

;E?'?E;-..‘ru,a, as to umams. substaatial wm!m are vrwﬂﬁ f“ um-
lawfal cmt which resulita in mainhg or death., -
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A civil counterpart of Section 241 {s 42 U.5.C. g 1985. This statute
gives a right of action for damages 10 any persom injured by an act done in
furiberance of & conspiracy to (1) prevent 8 person from accepting or holding
federal office or discharging its duties; (2) istimidate parties, witnesses or
Jurors, or otherwise obstruct justice; or (3) deprive persoans of the equal
protection of the laws or of egual prtvﬁqu n& bamuniuu, iulud.tag the
pight to vote in federal ¢1¢ctlou. .
The legislation which we propoas vm uld a new ucthu to thh statute
'to conler suthority on the Attorney Genaral i initiats civil uuon vhcn Be -
€essary te protect the rights secured by mt statute, '

v

© At present the Civil Rights Sectien of the Department of Justica is
ene of a number of sections jocated within the Criminal Diviaion. Thae
protectien of civil rights guaranteed by tha Constitution is a goveramental
function and responsibility of first importance. It merits the full direction
of a highly qualified lawyer, with the status of Assistant Attoraey General,
appointed by the President with the advice and consent of the Senats.

In this area, as pointed out above, major emphasis should be oa
civil law rzmedies. The civil rights enforcement activitics of the Depart-
ment of Justice should net, tharefore, be confined to the Criminal Division,

Apart from the propoied new laws, the declsions and decrees of the
United States Supreme Court relaiing to integration in the {ield of education
and in other arcas, and the civil rights cases coming before the lower fed-
eral courts in increasing numbers, are indicative of gencraily broadening
legal activity in the civil rights field,

" These céﬁsideflﬁm call for the autborization of an additional
Assistant Attorney Ganeral to direct the Government's legal activities in
the field of civil rights, '

- y

1believe that the enactment of all of this legislation not oaly will
give us the means to meet, fully and intelligently, our responsibility for
the safeguarding of Constitutional rights in this ceuntry, but will demvon-
strate to the worid at largl our datermhnln to secure oquul jusucc under
law for all pooph. : :
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APR S 1955
The Speaker ‘

House of Representatives

Washington, D. C.

Dear Mr. Speaker:

At o time when many-Americans are separated by deep emotions
a8 to the rights of some of our citizens as guaranteed by the Constitu-
tion, there is a constent need for restraint, calm judgment and under-
standing. Obedience to law as interpreted by the courts is the way
differences are und must be resolved. It is essential to prevent
extremists from causing irreparable harm.

In keeping with this spirit, President Eisenhower, in his
State of the Union Message, said:

"It is disturbing that in some localities allega-~
tions persist that Negro citizens are being deprived
of their right to vote and are likewise being sub-
jected to unwarranted economic pressures. I recommend

' that the substance of these charges be thoroughly
examined by a Bipartison Commission created by the
Congress. It is hoped that such a Commission will
be established prouptly so that it may arrive at
findings which can receive early consideration, ¥¥¥*

"We must strive to have every person judged and
measured by what he is, rather than by his color,
roce or religion. There will soon be recommended
to the Congress a program further to advance the
efforts of the Govermment, within the area of Federal
responsibility, to occomplish these objectives."

I

The right to vote is one of our most precious rights, It is
the cornerstone of our form of government and affords protection for
our other rights. It must be safeguarded.

Where there are charges that by one means or another the vote
is being denied, we must find out all of the facts -- the extent, the
methods, the results. The same is true of srbszin ial-charges that—-
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uvawarranted economic or other pressures are being applied to deny funda-
mental rights safeguarded by the Constitution and laws of the United
States.

The need for a full scale public study as requested by the
President is manifest., The executlive branch of the federal govern-
ment has no general investigative power of the scope required to
undertake such a study. The study should be objective and free from
partisanship, It should be broad and at the same time thorough.

Civil rights are of primary concern to all our people, To
this erd the Commission's membership must be truly bipartisan and
geographically representative,

A bill detailing the Commission propoeal is submitted
with this statement,

The proposed legislation provides that the Commission shall
have six members, appointed by the President with the advice and con-
sent of the Senate. No more than three may be of the same political
perty. The Commission will be temporary, expiring two years from the
effective date of the statute, unless extended by Congress, It will
have authority to subpoena witnesses, take testimony under oath, and
request necessary date from asny executive department or agemcy. It
may be required to mske interim reports pending completion of a
comprehensive final report contalning findings and recommendations,

The Commission will have authority to hold public hearings,
Knowledge and understanding of every element of the problem will give
greater clarity and perspective to one of the most difficult problems
facing our country., Such a study, fairly conducted, will temnd to
unite responsible people in common effort to solve these problems,
Investigation and hearings will bring into sharper focus the areas
of responsibility of the federal government and of the states under
our constitutional system., Through grester public understanding,
therefore, the Commission may chart{ a course of progress to guide us
in the years ahead

Iz

At present the Civil Rights Section of the Department of
Justice 1s one of a number of sections located vithin the Criminal
Division. The protection of civil rights guaranteed by the Constitu-
tion is & goverumental function and responsibility of first importance,
It merits the full direction of & highly qualified lawyer, with the
status of Assistant Attorney Gemeral, appointed by the President with
the advice and consent of the Senate,
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In this area, as pointed out more fully below, more
emphasis should be on civil law remedies. The civil rights enforce-
ment activities of the Department of Justice should not, therefore,
be confined to the Criminal Division.

The decisions and decrees of the United States Supreme
Court relating to integration in the field of education and in
other areas, and the civil rights cases coming before the lower
federal courts in increasing numbers, are indicative of generally
broadening legal activity in the civil rights field.

These considerationsg call for the authorization of an
additional Assistant Attorney General to direct the Government's
legal activities in the field of civil rights. A draft of legis-
lation to effeet this result is submitted herewith.

I1I

The present laws affecting the right of franchise were
conceived in another era. Today every interference with this right
should not necessarily be treated as a crime. Yet the only method
of enforcing existing laws protecting this right is through
criminal proceedings.

Civil remedies have not been available to the Attorney
General in this field. Ve think that they should be. Criminal
cases in a Tield charged with emotion are extraordinarily difficult
for all conceruned. Our ultimate goal is the safeguarding of the
free exercise of the voting right, subject to the legitimate power
of the state to prescribe necessary end fair voting gqualifications.
To this end, civil proceedings to forestall denials of the right
may often be far more effective in the long run than harsh criminal
proceedings to punish after the event.

The existing civil voting statute (section 1971 of Title
42, United States Code) declares that all citizens who are other-
wise qualified to vote at any election (state or federal) shall be
entitled to exercise their vote without distinction of race or
color. The statute is limited, however, to depriveations of voting
rights by state officers or other persons purporting to act under
authority of law. In the interest of proper law enforcement to
guarantee to all of our citizens the rights to which they are
entitled under the Constitution, I urge consideration by the Congress
and the proposed Bipartisan Commission of three changes.

First, addition of a section which will prevent anyone
from threatening, intimidating, or coercing an individual in the
exercise of his right to vote, vhether claiming to act under
authority of law or not, in any election, general, special or
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primary, concerning candidates for federal office.

Second, authorization to the Attorney General to bring
injunction or other civil proceedings on behalf of the United
States or the aggrieved person in any case covered by the statute,
as s0 changed.

Third, elimination of the requirement that all state
administrative and judicial remedies must be exhausted before
access can be had to the federal court.

Iv

Under another civil rights statute (section 1985 of
Title 42 of the United States Code) conspiracies to interfere
with certain rights can be redressed only by a civil suit by the
individual injured thereby. I urge consideration by the Congress
and the proposed Bipartisan Commission of a proposal authorizing
the Attorney General to initiate civil action where necessary to
protect the rights secured by that statute.

I believe that consideration of these proposals not
only will give us the means intelligently to meet our responsi-
bility for the safeguarding of Constitutional rights in this
country, but will reaffirm our determination to secure equal
Justice under law for all people.

Sincerely,
HERBERT BROWNELL JR.

Attorney General
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A BILL

To establish a Bipartisan Commisslon on Civil Rights
in the Executive Bwranch ¢f the Government

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress acssembled,

ESTABLISHMENT OF THE COMMISSION ON CIVIL RIGHTS
Sec 1(a) There it created in the Executive Branch of the
Government a Commission on Civil Rights (hereinafter called the
"Commission").

(v) The Commlssion shall be composed of six members
who shall be appointed by the President by and with the advice and
consent of the Senate. Not more then three of the members shall at
any one time be of the same political party.

(¢) The President shall designate one of the members of
the Commission as Chairman and one as Vice Chairman. The Vice Chair-
man shall act as Chairman in the absence of disability of the Chairman,
or in the event of a vacancy in that office. .

(4) Any vacancy in the Commission shall not affect its
powers and shall be filled in the same manner, and subjeet to the same
limitation with respect to party affiliation, as the original appoint-

ment was made.

(e) Four members of the Commission shall constitute a

quorum.
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COMPENSATION OF MEMBERS OF THE COMMISSION

Sec. 2(a) Each member of the Commission who is not‘otherwise
in the service of the Govermment of the United States shall receive
the sum of $50.00 per day for each day spent in the work of the
Commission, shall be reimbursed for actual and necessary travel
expenses, and shall receive & per diem allowance of $12.00 in lieu
of actual expenses for subsistence, inclusive of fees or tips to
porters and stewards.

(b) Each member of the Commission who is otherwise
in ﬁhe service of the Government of the United States shall serve
without compensation in addition to that received for such other
service, but while engaged in the work of the Commission shall be
reimbursed for actual and necessary travel expenses, and shall
receive a per diem allowance of $12.00 in lieu of actual expenses

for subsistence, inclusive of fees or tips to porters and stewards.

DUTIES OF THE COMMISSION

Sec. 3(a) The Commission shall:
(1) Investigate the allegations that
certain citizens of the United
States are being deprived of
their right to vote or are
being subjected to unwarranted
economic pressures by reason
of their color, race, religion,
or national origin.
-

concerning economic, social and ;éMQQ'Jhianzpm S T

roh [
A LR ST L) P R
- e Vit . b

(2) Study and collect information ), 0 @QM_,Q j,A(;,W;ﬁ;’,;‘«___
) S
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the laws under the Comstiltution.
(3) Appraise the laws and policies of the

Federal Government with respect to

equal protection of the laws under

the Constitutione.

(b) The Commission shall submit interim reports to the

President at such times as either the Commission or the President
shall deem desirable, and shall submit to the President a finel and
comprehensive report of its activities, findings, and recommenda-
tions not later than two years from the date of the enactment of this

statute.

(c) sixty deys after the submission of its final report

and recommendations the Commission shall cease to exist.
POWERS OF THE COMMISSION

Sec. L(a) wWithin the limitations of its appropriations, the
Commission may appoint a full-time staff director and such other
personnel as it deems advisable, in accordance with the civil
service and classification laws, and may procure services as
authorized by section 15 of the Act of August 2, 1946 (60 Stat. 810;

5 U.S.C. 558) but at rates for individuals not in excess of $50.00
per diem.

(b) The Commission may accept and utilize services of
voluntary and uncompensated personnel and pay any such personnel
actual and necessary traveling and subsistence expenses incurred
while engaged in phe work of the Commission (or, in lieu of subsistence,
a per diep allowance at a rate not in excess of $12.00).

(c) The Commission may constitute such advisory committees
and may consult with such representatives of State and local govern-
ments, and private organizations, as it deems advisable.

(4) All Federal agencies shall cooperate fully with the
Commission to the end that it may effectively carry out its functions and

duties.
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(e) The Commission, or on the authorization of the
Commission any subgommittee of two or more members, may, for the
purpose of carrying out the provisions of this Act, hold such
hearings and act at such times and places as the Commission or such
authorized subcommittee may deem advisable. Subpoenas for the
sttendance and testimony of witnesses and/or the production of
written or other matter may be issued over the signature of the
Chairman of the Commission or of such subcommittee, and may be
served by any person designated by such Chairman.
. (£) 1In case of contumacy or refusal to obey & subpoena,
any district court of the United States or the United States court
of any Territory or possession, or the District Court of the United
States for the District of Columbia, within the jurisdiction of which
the inquiry is carried on or within the jurisdiction of which said
person guilty of contumacy or refusal to obey is found or resides or
transacts business, upon application by the Attorney General of the
United States shzll have Jjurisdiction to issue to such person an
order requiring such person to appear before the Commission or a
subcommittee thereof, there to produce evidence if so ordered, or
there to give testimony touching the matter under investigation; and
any failure to obey such order of the court may be punished by said

court as a contempt thereof.

APPROPRIATIONS
Sec. 5. There is hereby authorized to be appropriated out of
any money in the Treasury not otherwise appropriated, so much as may

be necessary to carry out the provisions of this Act.
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A BILL

To provide for an additional Assistent Attorney Genersal.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That there shall be in
the Department of Justice one additional Assistant Attorney General,
who shall be appointed by the President, by and with the advice and
consent of the Senate, vhd shall assist the Attorney General in the
performance of his duties, and who shall receive compensation at the

rate prescribed by law for other Assistant Attorneys General.
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THE DEPUTY ATTORNEY GENERAL XZ/
_/

® blk
Don Pdntdrnn )

Official indicated below by check mark

The Attorney General

MEMORANDUM

The Solicitor General

Assistant Attorney General, Antitrust

e

Assistant Attorney General, Tax

Please have a reply prepared for

Assistant Attorney General, Civil

my signature and a copy of it marked

Assistant Attorney General, Lands

for the files of my office. All

Assistant Attorney General, Criminal

-

‘/ Congressional mail to be acknowledged

Assistant Attorney General, Legal Counsel

Assistant Attorney General, Alien Property

within three days after receipt in

Assistant Attorney General, Internal Security

Administrative Assistant Attorney General

Director, F.B.I.

Director, Bureau of Prisons

Divisions.
i
5/#7 O] ~E
{ . 'f',"','.:r"'”f Cﬁ'P}R B
T T ;
N T VY Y {

».X;QGRBS LRAKCH

Commissioner, Immig. and Naturalization

i
i
i
'
{
i
|

Pardon Attorney

RECEIVED

Parole Board

FER 251857

Board of Immigration Appeals

CIVIL RIGHTS SECTION

Executive Assistant to the Attorney General

Director, Public Information }’

Records Administration Branch
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! JAMES O. EASTLAND, MISS., CHAIRMAN .
-
C3Trs KEFAUVER, TENN, "ALEXANDRR WILEY,

~LIN D, JOHNSTON, 8. C. o WILLIAM LANGER, N. DAK,
THOMAS C. HENNINGS, JR., MO.  WILLIAM E. JENNER, IND.
JOHN L. MC CLELL’AN, ARK, ARTHUR V. WATKINS, UTAH ’ .
JOSEPH C. O'MAHONEY, WYO. EVEREYT MC KINLEY DIRKSEN, ILL. L d
MATTHEW M. MEELY, W. VA, . JOHN MARSHALL BUTLER, MD, - cntieb b{es ena{e
SAM J. ERVIN, JR., K. C. ROMAN L. HRUSKA, NEBR.
’
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. ASSISTANT "TORNEY GENERAL WARRQ OLNEY III
Criminal Division
To
Official indicated by check mark

Assistant Attorney General (Internal Security). .

Z |
The Attorney General .......................
The Solicitor General ............ ...,
Deputy Attorney General ....................
Assistant Attorney General (Antitrust) ........ % /: MJ., m&t&,
Assgistant Attorney General (Civil) ............ g ; /7; ‘7 M .
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STAN«-ARD FORM NO. 64
' . 4

O]fﬁé‘t? Memﬂmzdzmz e UNITED ?ATES GOVERNMENT

: Mr, Warren Olney lll, Assistant Attorney General paTE: February 27, 1957
Criminal Division

% QM : Mr. Edward L. Barrett, Jr., Special Assistant to the ,

Attorney General ;

sUBJECT: [nformation to be Given by Attorney General to Subcommittee on :
Constitutional Rights, Senate Judiciary Committee, 3

1. On February 26, | discussed what material should be presented by the
Attorney General with Messrs, Schauer, Barrett, Brodie, and Hubbard. We
concluded at that time that no information should be submitted as a result of
the following exchanges at the hearing: ' |

(a) On February 14, Mr, Slayman asked the Attorney General if the
Department had recommendations to overcome the narrow interpretation put
on 18 U,S.C, 241 and 242 in the second Williams case. The Attorney General

said: “Might | have permission then to discuss that with the staff? We do have

some suggestions along that line," (Trans. p. 49.) It is our opinion that we are
not ready to make recommendations regarding amendments to 241 and 242 and &
that it j§ best to say nothing on the subject in the absence of a further request
from the Subcommittee. The other alternative would be a restatement of what
the Attorney General said in his prepared statement about waiting until the
civil remedies had been tried out, WE DO NOT NOW HAVE PREPARED what
| would regard as satisfactory drafts of amendments to these sections.

(b) On February 15, Senator Ervin asked whether Congress would have
power to provide civil remedies in areas where it had no Constitutional power
to provide criminal remediess Mr. Brownell replied: "| believe there are
instances on the books where it has been done, and successfully done." Senator
Ervin asked the Attorney General to "kindly advise me as to any instances of
that kind." Mr. Brownell replied: "l will be glad to furnish that, sir." We
are not certain that we understand just what this colloquy was all about. None
of us can think offhand of any situation where the federal government would
have Constitutional jurisdiction to pursue civil remedies when it had no such
jurisdiction for criminal remedies. In the absence of further specific request,

. , our recommendation is to say nothing on this score.

/L- 2, Do you'{:oncur in our recommenduhon? If so, should Mr. Rogers
be also consulted?
f / ?/ V" Z/
M"Tf ENT OFJUSTloE demb
!&?T MAR 281957 [d¢ ...
L\
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- CRIMINAL DIVISION

Date: March 13, 1957

F'ROM: Mr. Schauer

TO: Mr. Irons

You will
Wlll note o P
statemen . ur reference
statement of the Snow 11111, o to the
fenistray in the third para o ounty
etter, o7 1rd paragraph of
he it ;n The statement of thiopreof our
. I8 -3 D =
a’COTdi%Sozr%'ln the 'BI renorts Gistrar,
7 g 1o mr. d R * ’
which wi fite i ‘arrett, one of thos
in acwofii be furnished to the Qubco:h?oc
' B 3 ~ v
nce with Senator Ervints r;gittee
e

s
SUe

o S - , : ' i o =
O e RS i, Bl s R oo, A WA RS 1 % i 8 UL I BTN R U ZRC T TN
> g> 5 e s SO ¢ :
< s . - Catis, WiSUN ‘
: - ) :
SIS e RN :
PR UNIERRMPS S ¥ L5l 2 U N SR r ML

Reproduced from the holdings of the:
National Archives & Records Administration
Record Group: 60 Department of Justice
Accession # 60-89-372

Box 30 of 190
Folder: John G. Roberts, Jr. Misc.



v
+ ’
- .

i CRIMINAL DIVISION :
Date: Febhruary 27, 1957
FROM: Mr. Schauer

TO: Mr. Olney

Re: Senator Ervin's letter dated 2-22-57
File No. 144-01-5

The following will indicate wly we have not
referred in attached reply to Senator Ervin to his
statement (2nd paragraph of his letter) concerning the
absence of compleints as to the general election.

1. fThe FBI investigation ended in Aug. 1956.
We received no particular complaints following the
November general election.

2. The United States Attorney at Raleigh, during
the latter part of September conferred, at our request,
with the Secretary of the State Board of Elections in an
effort to adjust things so that Negroes would have a
fair opportunity to register in October and vote in
November. The United States Attorney felt that he
accomplished something but the NAACP North Carolina
representative reported after the election that he had
noticed no change in the situation.

JI8 (n ) _
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Honorable Clifford P. Case
United Srates Senate
Washington 25, D. C,

Dear Senator Case:

Thank you {or the letter of May 15 signed by you and

Senator Kuchel requesting the comments of the Department

- of Justice relative to the minority report filed by Senators
£rvin and Johnston in opposition to 5, 83 (the Adminigtration's
civil rights program) and partfcularly 1o their discusaion of their
Jury trial amendment, In addition to the comments which tollow

" may I particularly call to your attention the statement of the
American - Civil Liberties Union opposing an amendment to
require jury trial in contempt proceedings ariging under the
proposecd civil rights legislation., Thie statement was reprinted
gn the Congressional Record for May 22, 1957, at pages 6579~

580,

The proposed legislation seecks merely 10 apply long-
gstablighed civil procedures for enforcing fedaral laws to
clvil rights cases where experience has shown the need for
civil remedies. [n urging Congress to authorize the Covernment
to fnstitute civil suits for preventive relief in civil rights cases
we are requesting the right ta use procedures long available 1o
the Government as 8 mcans of enforcing other types of federal
laws, Evor since the adoption of the Sherman Act in 1890 the
Department of Justice has been empowered to institute proceed-
ings In equity to prevent and restraln clvil violations of the
anritrust laws as well as to bring criminal prosecutions, The

CC: Deputy Attorney General
Attorney General

v Recordsv
Chrono.
Mr. Ed Barrett
Civil Rights Section
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Department of Labor uses the injunctive process as a means
of enforcing the Falr Labor Standards Act. The Interstate
Commerce Commisslon, the Civil Aeronautics Board, the
Securities and Exchange Commisgsion, the National Labor
Relations Board, the Atomic Energy Commission, and other
government agenciea have similar authority to use civil
remedies in addirion to criminel proaecutions. In none of
these lields are jury trials required in contempt cases.

There are valld reasons for the ever-increasing use of
civil suita for preventive relief ag a means of enforcing federal
law. Judicial deternmination of the validity of a course of conduct
in advance alds the government in its primary purpose of
preventing violation of law, It also aids the defendant since
he can ltgaie the legality of his propowsed conduct without the
necesslty of taking action at the risk of & criminal conviction
if he guesses incorrectly. ’

All of these reasons exiat in the civil rights field,

- particularly in connection with the protection of the right to
vote. The primary interest of the govermment {8 In making
it possible for all citizens to vote without discriminarion
based upon race, creed, or color, not in punishing local
officials for denylng such rights. Often it 18 not clear whether
the particular conduct of & registrar of voters, for example,
does constitute a violation of federal law. Under present law
the Government can only wait until the harm has been done -
the rights to vote denied - and then proceed with & criminal
prosecution as & means of testing the validity of the reglstrar's
action. The registrar himself is often caught between community
pressures to discriminate and the fear of fedaral criminal
prosecution with no way to resolve the issue in advance, With
civil remedles authorized, the Covernment will often be able
to obtain a judicial ruling in advance of the election which will
determine the legality of the proposed conduct of the registrar,
removing from him the necessity of risking criminal prosecution
and effectively protecting the constitutionally guaranteed right
of citizens to vote without discrimination based on race, creed,
or color,

Suits for %geventive relief under the grg%ed legslmion
will be governed by the traditional rules Of procedure w ve
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always applied to such sults, The Government sceks no new

or raaical procedures to govern injunction sults in civii rights
cases. Under the proposed leglslation the rules of procedure
which have traditionally governed equitable suits in the federal
courts would apply in the same manner and 10 the same exraent

that they now apply to other suits by the Government for preventive
relief, The defendant in aa Injunction suit in a civil rights case
will bave the samo rights that the delendant now enjoys in &
similar suit under the antitrust laws, the Fair Labor Standards
Act, or any other one of the {ederal laws menticned above,

Thsee procedural protections are ample to protect all
legitimate rights of the defendant, He gets a {ull hearing before
the court on the guestion of whether his conduct violates federal
law and hence should be enjolned. If he disagrees with the
determination of the court, he may appeal the ruling for full con-
sideration by the appellate courts. ln most cases this is the end
of the matter. The defendant obeys the court order and the
public interost in the enforcoment of the foderal law has boen

+ vindicated. But if the defendant chooses to ignora or defy the
court order he may be subjected 1o punishment for contempt
of court. Again he is entitled to & full hearing before the court,
He is presumed to be innocent, his guilt must be established
beyond a reasonable doubt, and he cannot be compelled to
testify agelnst himself. If he is found guilty, he again may
appeal. And an examination of the cassin recent yedrs demonstrarcs
thet the appellate courts are alert to protect dofendants against
any possible unfairness in contempt proceedings.

It is true that wherever the Government is authorized
to sue for preventive relief the defendant Is not entitled to &
jury trial in contempt proceedings. The Constitution of the
United States recognizes the traditional differences between
the procedures of courrs of law and cours of equity and does
not require jury trisl in equitable proceedings. As long ago
as 1890 the supreme Court of the United States said: "It has
always been one of the atrributes--one of the powers necessarily
incident to a court of justice--that it should have this power
/the contempt power/ of vindicating its dignity, of enforcing
its orders, of protectng itself from tnsult, without the necessity
of calling upon a jury to assist it In the exercise of this power. ™
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In 1914 Congress passed a gtatute (now 18 U.S,.C, 3691)
extending the right to jury trial in criminal contempt cases
where the acts constituting the contempt algo constitute
criminal offenses under federal or local law, This statute
expressly excepted contempts arising out of disobedience to
court orders entered in suits brought in the name of the

United States. Since criminal contempt proceedings are not
often sought in private litigation (the Clinton, Tenncssee case
15 one of the few {nstances of {te use), this statute has had little
impact upon the enforcement of federal court orders. In 1932
in the Norris-LaGuardia Act Congress, after removing almost
all of the jurisdiction of the federal courts to issue injunctions
in labor dispute cases, provided for jury trial in contempt
procecedinge arising under the Act. It was only with the enact-
ment of the Taft-Hartley Act in 1947 that the Government was
given jurisdiction to seck injunctions in any substantial number
of labor dispute cases and that Act expressly provided that the
jury trial requirement of the Norris-LaGuardia Act should not
apply w it. Hence it is probabie that the statute which appears
to grant jury trial in contempt proceedings for violation of
fnjunctions {ssued in labor dispute cases (18 U,S.C., 3692) has
no application to injunction suits brought by the Government
under Taft-Hartley, which are, for all practical purposes, the
only type of injunction suits (private or governmental) in labor
digpute cases over which the federal courts have jurisdiction,
(See United Statea v. United Mine Workers of America, 330 U.S.
258.)

With reference to jury trial, then, the procedure under
the proposed legislation would be the same as that which has
always governcd suits by the Governmeat for preventive relief,
This procedure appears at the present time to be effective and
satisfactory. [ am aware neither of abuse nor of serious complaint
of abuse by the federal courts in contempt proceadings instituted
{for the purpose of eaforcing injunctions issued in Governmental
litigation, I foresee no reason why this procedure should not be
¢qually satisfactory in civil rights cases.

Enactment of legislation providing for jury trial in
contempt cases arising out of governmental litigation would
undermine the authority of the federal courts by seriously
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weakening their power to enforce their lawful orders. The
effect of adopting current proposals for jury trial would be
to weaken and undermine the authority of the federal courts
by making their every order, even when issued after due
hearing and affirmed on appeal, reviewable by a local jury.
Referring to proposals similar to those now advanced
President (and later Chief justice) Taft gaid in 1508: “"The
administration of justice lies at the foundation of government,
The maintenance of the authority of the courts is essential
unless we are prepared to embrace anarchy. Never in the
history of the country has there besn such an Insidious attack
upen the judicial system as the proposal to interject & jury
trial between all orders of the court made after full hearing
and the enforcement of such orders.”

Furthermore the proposed amendment to existing
procedures that is being advocated under the innocuous slogan
of "jury trial” would permit practical nullification of the
effectiveness of the proposed civil rights leglslation. The

- enforcement of any court orde, may require prompt and vigorous
action if it i8 to be effective. Prompt action will often be vital
in civil rights cases, especially election cases where the
registration perfod or the election may pass while enforcement
is delayed, The injection of a jury trial between an order of &
court enjoining discrimination against Negroes in an election,
and the enforcement of that order would provide numerous
opportunities for delay beyond the time when the order could
have practical effect. ‘

I hope that the foregoing statement provides the informa-
tion requested by you, 1 I can be of further assistance, do not
hesitate to call upon me.

Smcerelyo

Attoracy General
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The Artorney Gmm i “)"9‘*’ July 3, 1957

Warren Olney ut; Aulstant Au:orney General | W°=m :
Criminal Division - be-o Y -07-5

Civil Righzs ‘leg!alad't;n ':‘:,.'k.;j é

| ) In acc:ordance vki;ﬁvyéﬁr'r‘hemorgndum to me of}une 26, there
haé beeh prepared;ﬁd you will find attached bereto a8 memorandum
on the sub ject of persons subject to punishment for contempt for

violating fedcral court injunccions I beheve dus is of a character

suitaile for d‘sr.nbution to members of Congress and others

interested in this problem.

Qe /.

Attachment - 1

. SEXT nmxcr FROK
- CRIMINAL DIVISION MAIL ROOX

0 pats 7,/iu :
: /R, % L.
@ CC: Re'éb'rda"/ S
~ Chron. ‘.
Mr. Olney -

Ed B;rrept _“ .
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hrlom -ub.}ect te pmhhnont fu' sonteapt for viclatimg
: redenl co\rt n;mctieu -

m:'n.chorm uJ\mctiu,hothnmn ctvhn.t umund

or prohibitod n.nd ot the pcrum momd, hu bun circw-crnnd by
statutory and decuioml lav. Rule 65(() ut t:- rounl Rules of Civil
Procedure, derived fron Section 19 of the chytea Act, 38 Btat. T38,
provides:

Form and Scope of Injumctien or Restreininsg
Oxrder. Every order grantimg an injunctiom and
every restraining order shall set forth the
reasons for its issuance; shall de specific in
terms; shall describe in reasonadle detail, and
not by reference to the complaiat or other docu-~
' ment, the act or acts songht to be restrained;

. and is binding only upon the parties to the actiom,
their officers, agents, servaats, employees, and
attorneys, and upon those persoms in sctive comcert
or participation with ther who received actuxl meotice
of the order by personal service or ethervise.

The -pecanc limitations oxprunc in this ruh respecting
the brudth o:r an inJuncti.on nsen, ma the class of )cnm cub.jcct ta

to punish thoce "who act MQpndently and um rtghu hu »ot been
adjud.pd u:cordlng to 1av."” Chase latiml Baxk v. m, !91 U.S. 43},

437, 'ro u:hiave this ba.hnoe, the locrec 1teelf mt not be "s0 vague
as to put tha vhoh conduct of tho wcnﬂnt'l buxneu o.t thc peril of

& summons for. ¢ontmpt, m muu: u;m ‘tu )ounsh muhu d

the lav." Buift & Co. v, umu States, 196 u.a. 375, 396; nu-trom-zmpm

Co. v. Gaited Butes, 323 U.B. 386 klo (nltrsinu:g order under Sherman

Act). The decres must "state vit.h ronon-bh specificity the acts wvhich

. A
. -~ ., N
W/ ZE=VEF
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tmu-mtu»aummum' Jador Board v, Express

Publis
| bing C , ;12 u.a. kag, 133 (mtrnna. sxder h:utl 'by Matiooal
mm- lehtiou m); 'Iork l. l. R, C. V. n‘ursuta Cu-nereo

lcm a., 200 v.a. 351, koh wmtu 1thu ].onghcn held ﬂnnm

) -;'hJunction my aot be 0 brou u u luthoriu cuhupt proveedings against
thone pernm, llthOugh bhaving utul notice of its terms, whose violation
u Mepeadent of, and not in emrt with the parties to the proceeding.
___pl Knitwear v.»maor Belations Board, 3% U.8. 9, 3-15; Chase Bational
Pask v. Forwalk, 291 U.8. 431, 436-437; Nitchman Coal & Coke Co. v. Mitchell,

! » he ’o Zd 832 (C.&. !) """
. VWhether a non-pttty ny be lub.}ect to contexmpt for violating

!@G 8.
5 U 8. 229, 23)63 Scott v, Domld, 165 Uo'- 107' 1173 Llllit! Mg. Corp.

unets

m mmudmmtmmplw thiohtimoecurnllﬁer
temlmtim of the esmloy—m, m was 20t prsuant te axy scheme or
nmt with tho fmwplom In fact, the mloyar cormitted

no act Ln viohtion of the uJ\mctioa. The Sscond Circuit ruled that
the

contenrpt pmner com ut. mly | extenhd to Laclm this. fu-nar
‘nrplom. L ' B

wmowm,mnmmmm:tmquum
ordexr mmt his uployu' viohted its terms, be ves ‘beld subject to

contempt proceedings si.neo m ut was legally that ct his exployer
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.

»u:)oined rrm doinc 'by hu m lct. Mthjen h&rohu Co. v,

Labor Board, 315 U.B 100, 106 (Lubo:r )ou'd orders reach those

who are "merely a duguised contimn.nce of the old employer"); Walling

v. Reuter Co., 321 U.5. 671, 6Tk; g_e_ggxnitvm v. labor Relations Board,
32k U.5. 9, 13-15. | |

Aside rrOm such pereons ".chally mentiﬁcd" with the party
pamed in the inJunctxon, the autharity of the court cxtcnd- to those .
psrsons vhbo, vith actual knwledge oi’ "he erder, lid uﬁ adbet the party
in {ts violation. The rationale of Jurisdiction here is likevise based
on & connection between the party and the violator. Jurisdiction attaches
becsuse of the compiratorm scheme or phn between the actor and the
pa':-éi.' Toe actor is not ucti.ng msepeadently for himself alone but in

concert with ana m furtberance of tbo pu'ty'l purpon to viohte tbc _

‘ard © This authority to pund.sh ono vbo d.d- or mu urks, {n thc

uaua.l case, tm outer 1imita of coatcnpt J\n'bdiction to punish a
non-party for violation of an mjmction. rbe rationale was cxprcued
in }_h_;pl Knitwear v. labor Relations Board, 32‘4 U.8. 9, 11: .

- ¥nis [Rule 65 &7 s derived from the common law dectrime
.~ that & decree of injunction pot omly binds the parties .
' ecfcndmt but also those identified with thex ia imterest,
=7 4n "pelvity” with them, repressnted By them sr sudject to
their control. Inm essence it is that defendants may not

" mullify & decree by carrying out prohibited acts through
aiders and abettors, ough they were mot parties te the
orJim.i proceed% Zlnpbuu MM_/

Conversely, where there is m ecmctin; link or comcert of action

betveen the violator and the party, so that the party is mot, in fact,
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through aidert cnd
dbettors,” Jurisdiction‘loe- not nttach to runis
h

’ as ‘wd

assccietion
enJoined in its violation '* * #" to tbe same eff
effect are

Hervey v, Bettis, 3
, 35 F. 2d 349 (cC. A 9)
. ; Hill v. United Btates
» 33 F. 28

h&g (C.A. 8
), certior&ri denied 280 U S 592; Tnternetional B
rotherhood

F ] 3 ( 1'1 »
)‘

1'T9 ro
24 888 (C.A. 8); Bwetland v. Cuwrry, 188 F., 24 42 (C.A 6);

Reich v. Unite
d States, 239 F. 24 13k (C.A. 1), certiorari denied
»

352 U.8. 1<
. 5. 100k, Thus, jurisdiction to punish & non-party for t
8 | A - contenpt
riust be b
be based upon his actusl knowledge of tre Injunction pl
upen & Ledge - Of | anction plus soze
us:oc?.ticn or :g.‘pnc.;grt of action with a’party. .
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KEMORANDUM TO THE ATTORNEY GUNERAL

%?ﬁ Re: Information om Racial Viscrimie
e nation Submitted by RAACP to
I Civll Rights Commission and to

&)
é? the AFPL-CIO,

L

Rodw CAts

/;

l/
AT
7

oM ™~
IVISIO

N M
>y

"/ 2T =

¥r, Cushuan has transmitted to me two letters sddressed
to you by the NAACP, omne datcd January 12, 1959, and the other
Jenuary 13. The first epcloses @ copy of a letter addregsed to
the Civil Rights Comrission under date of January ¢, 1959, by
Clarence kitchell, Dircector of ite Washington Buresu. The
second transwmits a memorsndux of Veccmber 4, 1658, frow Herbert
Hill, Labor Secretary, NAACP, to Boris Shishkin, ODirector Civil
Rights Department, AFL-CIO, 2nd coples of letters between George
Meany, Presideat, AFL-CIO and Roy Kilkins, Executive virector,
NAACP, regarding Mr. Shishkin's memorendux. ar, Cushmsn ssked
that I bring to your attention any iaformation iu these letters
thet might be of imterest to you,

In his memorandum of December 4, 1958, Nr, Shishkin sets
out racially-discriminatory practices followeid by certzia unions
affilisted with the AFL-CIO, The complained-of practices,
inssmuch ag they are being carried on by private organizatiouas,
not under color of law, do not involve any violstion of the
federal civil rights statutes., The memorandum scts forth certain
couplaints which have been lodged with the President's Coamittce
on Government Contracts on the thecory that certain euploycrs who
have contracts with the Government and are sudbject to the standard
noun~-discrimination clause had acted in collusion with certain
labor unions to discriminate agninst Negro employeces, Cven if
these latter allegations were truec, however, the situation would
not be one calling for smy action by this decpartrcat,

In his letter of Janumsry 9 to the Civil Rights Commission,
r. kitchell calls sttention to a numder of situatlions which he
elieves the Commission should consider in sppraising (in the
anguage of Section 104(a)(3) of the Civil Rights Act of 1957)
he "laws snd policies of the federsl government with respect to

: Deputy Attorney General .
Mr. White SRR

#7 A Mr. Ryan
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equsl protection of the lews.” The complaints set forth by
Rr., Mitchell relate to (1) leases of federal lend; (2) federal

aid to schools; (3) federal aid to hospitsls, and (4) federal
aid to airports,

Lesses of Federal Land.

Kr, Mitchell complaing that there appecars to be no over-all
federal regulstion requiring nomn-discriminastion by the lesgsee of
federal land; however, the only specific situstion which xr,
Mitchell suggests as on example of discriminatic? is a lesse of
land by the Tennesgee Valley Authority to the Department of the
Army, Hr, Mitchell states that his organizxation is "processing”
8 compleint in conpection with this leage but Jdoes not state
specifically where the sllcged discriwimstion is involved,

Federszl Ald to Schools.

As exanples of instances where schools built entirely with
federsl funds and used primarily for the education of children
of mambers of the armed gcrvices are operated on 8 segregated
basis, Mr. Mitchell points to the echools opcrated in cone
nection with the Littlic Rock Adlr Force Basge, Little Rock,
Arkanses, the Seward Air lorxce DBase near Nashville, Tcunncssee,
and the Redstone Arscnal near Huntsville, Alabazma.

Federal Aid to Hospitals,

¥r. Mitchell points out that the Department of Health,
Fducation snd Welfare is still making grants under the pro-
visions of the Hill-Burton Act for the construction of hospitals
providing separate but equal facllities for cifferent raccs.

Fedeful Aid to Adrports,

¥ir, Mitchell complains tbhat although the Civil Aeropautics
Administration does not approve grants of federal moncy where the
facllities bLullt by such money will be used on 8 discriuwinatory
bagis, they do approve grants for certain facilities at airports
where other facilities of the same airport (such as restaurants
run by concesgsionaires) are oporatcd on a Begregated bagis., NI,

Mitchell ssserts that this practice violates the provisions of
49 U.5.C. 1110(1).
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It appears th
the attention of 3t the matters which Wr
the Coamisslonce ucieayis Riants Commisaion siontll brings to
sgency. sdiction ss a fact-findin$"§;°Pff17 within
recommending

] W. WILSOW WHITY
Asggstant Attorncy Genersl
Civil Rights vivision

wOT INSPECTED TUw
PaALING BY RAG,

Reproduced from the holdings of the:
National Archives & Records Administration
Record Group: 60 Department of Justice
Accession # 60-89-372

Box 30 of 190

Folder: John G. Roberts, Jr. Misc.




FILED | — 7 o
BY [hk W I ¢

W. Wilson White 0= FEB B 7N = R

Assistant Attorney GenersY R o FEB 2 1858

Civil Rights Division e/d () Sl
Harold H. Greene / T / -5 o
Chief, Appeals and ‘ €

Research Section
Proposed Bill to Strengthen the Civil Rights Laws (Part III)
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L‘v g . é "Qj‘w

RN
General )

Senerel %

‘1, Analysis of the Bill b

The bill "To strengthen the Civil Rights Laws" pere
mits the Federal Government to aid in the enforcement of the
equal protection guarantees of the Fourteenth Amendment and
thus to assure and protect the interest of the United States
in the full enjoyment of these rights by all the citizens of
this Nation,

To accomplish this result the bill gives the Attorney
General the power to seek en injunction or e declaratory judge
ment ‘'to prevent asny person acting under the authority of the
state from depriving any individual of his rights to equal proe
tection,

The Attorney Generasl is authorized to institute suit
only after receipt of a complaint, Such complaint must meet
the requirement of setting forth reasonable grouands for belief
that acts described by the bill have occurred., A determination
of whether the complaint fulfills this requirement is a metter
for the sound judgment of the Attorney General. The complaint
must be made either by the person aggrieved or, in the case of
a minor, by the parent or guardien of such person, It is not
specified in the bill precisely what form this complaint must
take, In most cases it will no doubt take the form of some
kind of writing. But there may be instances in which oral
complaints will be considered to have the dignity snd effect of
written complaints, Naturally no suit is instituted by the
Department of Justice without investigation, so that there is
little need for distinguishing between oral and written conm-
plaints as to reliability; relisbility will be determined upon
investigation,

Section 2 of the bill clearly contemplates that the
Attorney General will bring suit only in unusual ceses--that
is, in cases in which some specisl factor establishes the appro=-
prieteness of suit by the Government rather than by private
persons, Among the factors which would tend to maske suit by the

i &=
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United States particularly appropriate are the face that the
practice sought to be enjoined has a widespread effect, that

it affects military personnel snd their dependents, or that
private persons cannot sue without being subjected to reprisals,
Section 2 aslso makes clear that the Attorney Generel would not
sue where local officials are in good faith dattempting to remedy
the evil complasined of or where there is a more desirable remedy
available., PFor a more detailed anslysis of the factors, see

PP. » infra,

" Section 3 requires thet the court in which suit is
brought be satisfied that the prerequisites of section 2 to the
bringing of an action by the Attorney General are actually
present, This section thus eliminates any possible doubts as
to the limited role which the Government will play in this area
of civil rights, The local federal courts will be in a position
to prevent any tendency to range beyond the narrow field of
operation contemplated in section 2,

Section 4 provides thst the United States shall be
liable for costs in suits brought under the Act "the same as a
private party." This provision will prevent sny possibility
of unwarranted hardship to defendants in the event that the suit
proves to be without merit,

Section 5 defines the term "minor dependent of the
complainant"” which is used in section 1 so that a complaint may
be filed on behalf of a minor by his parent or by any other
person who would be authorized by state or federal law to sue as
guardisn ad litem or mext friead,

2, Constitutional Basicz

The Pourteenth Amendment prohibits any state from
enacting or enforcing laws which deny to any person the equal
protection of the lesws, The civil rights which are protected
under that Amendment, are, in general tersm: the right not to
be subjected to racisl segregation under complusion of state
authority and the right not to be denied the use of public facili-
ties on sccount of race or color, The courts have held that the
prohibition of the Fourteenth Amendment operates against laws
which discriminate on account of race or color or other consider-
ations not strictly relevant to an efficient operation of proper
governmental function, A denial of equal protection of the laws
occurs whenever & state or state agency requires persons of
different races to aveil themselves of .seperate public facili-
ties snd establishments, This is true not only with respect to
public schools but also with respect to other publicly maine
tained and tax-supported facilities in such fields as transpor-
tation and recreation,
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Section 5 of the Pourteenth Amendment expressly pro-
vides that "The Congress shall have power to enforce, by ap=-
propriate legislation, the provisions of this article.,” It is
clear that this bill is appropriate to enforce the guarantees
of the Amendment., Accordingly, there should be no serious
question s to its constitutionality,

3., Does Not Bxtend Powers

The bill does not extend or increase the area of
civil rights jJurisdiction in which the Pederal Government is
slready authorized to act, Civil rights are now protected
by Amendments to the Constitution and, when they are violated,
the Government presently may prosecute under the criminal laws
(18 u,s,C, 241, 242), This proposal would merely add civil
remedies, It would not enlarge the ares of civil rights or
in any way clash with the constitutional limitations on Pederal
action in this field., Rather, it would permit the use of civil,
remedial action as an alternative to criminal proceedings, Such
use would, in many instances, make the difference between suce
cess and failure in the mesningful protection of the civil rights
of our citizens, See p. , infre.

4., Ample Statutory Precedent

The Attorney General is not ssking here for new and
untried powers., The use of civil remedies 8s @2 means of en-
forcing federal rights is not uncommon; it exists in a number
of areas, Por more than 60 yesrs the Department of Justice
has had experience in the coordinate use of civil and criminal
renedies in the anti-trust field, Ever since its adoption the
Sherman Act has provided that the District Courts have jurise
diction to prevent and restrain violations of the criminal
" sections of the Act, end hss made it the duty of the Department
of Justice to institute proceedings to prevent and restrain
such violations, Much of the success of the Department in the
anti=trust work is directly attributable to the availability
of civil remedies, since here, 8s in civil rights cases,
criminal prosecution of violators sometimes might be unduly
harsh,

Civil anti-trust mctions, moreover, like those which
could be brought under the instant proposal, provide a benefit
not only to the Government but also to private persons, And
there are numerous other sreas in which the Government can seek
relief by way of injunction in situations where an incidental
benefit occures to privete persons, For exsmple, 15 U,S5.C, 80e-
34(d) esuthorizes the Securities and Bxchange Commission to seek
an injunction to prevent unlawful representations by investnment
companies., 33 U,5,C, 921(c) authorizes federal officials to apply
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for s court order to enforce payment of a longshoreman's compen-
sation award, Under the provisions of the Labor Management Re-
lations Act of 1947 (Taft-Hertley Act) the National Labor Re=-

lations Board is empowered to enter ceese and desist orders and
to take affirmstive sction, including reinstatement of emplovees
with back pay, The Board is authorized to have such orders en=
forced by way of injunction by appropriate application to the

verious circuit courts of appeal (29 U,S.C. §160(c) and 160(e)).

Under the provisions of the Fair Labor Standards Act
(29 U.5.,C, 201, et seq.) the Wage and Hour Administrator is
granted authority to sue employers on behslf of employees for
back wages and overtime pay which hed not been peid pursuant
to the provisions of that Act., (See 29 U,.S,.,C, 216(c))., Under
the legislation dealing with reemployment rights of servicemen
the United States Attorneys are empowered to appear and act as
attorneys for persons claiming to be entitled to reemployment
benefits under that Act (50 U,S.C. App. 459(d)). 1In these, as
in santie-trust and in civil rights cases, there 1is often an in-
cidental benefit to a group of individuals, But it is implicitly
recognized that private citizens are unable to obtain a vindie.
cation of their rights through their own resources, Basically
it is the public interest in enforcement of the law which justie
fles suit by the Government, Indeed, it would seem that the
public interest in enforcing purely statutory mendetes., There
can be no doubt that when the constitutional rights of any in-
dividual are suppressed there is 8 threast to the proper functione
ing of our society., This threat demands public asction if we are
to be fsithful tc our belief in the role of the Constitution in
our Governnment,

: It is true that the bill requires that the Attorney
General act only on complaints, But from this it shouldlnot be
inferred that the purpose of suit by the Government would be

to protect solely private rights., The purpose of requiring a
conplaint is rather to ensure that the Government will not act
where the individual, class, or group which might be affected is
content with matters es they are or wishes to avoid any possibility
of turmoil even for the sake of protecting constitutional rights,
It does not negste the fundamentsl interest which the Federal
Government has in observance snd enforcement of the Constitution
and the constitutional rights of the citizens of this Nation,

5, Need for the Bild

Part 1II of the bill (H.,R. 6127 which became the Civil
Rights Act of 1957 provided for suit in equity by the Attormey
General to protect and secure rights similar to those which are
protected by the instant bill, The need for legislation of this
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kind hes sctually increased since Part III was stricken by the
Senate from the 1957 bill, 1957 and 1958 have seen a steady
deterioration in some states of both the educastional situation
and the observance of federal law by state officials,

The post-1954 snowballing of state legislation designed
to circumvent the desegregation decrees greatly increased the
opportunity for deprivation of equal protection by persons acting
under color of law, Approximately 200 such measures have been
adopted in 11 states since 1954 «=- Alsbama, Arkensas, Florida,
North Caroline, Tennessee, Texas, Georgia, Louisisna, Mississippi,
South Carolins, and Virginis, By 1957 over 100 had been passed;
1957 produced 35 "resistance" messures; and in 1958 some 20
were adopted, The 1959 sessions of the deep South legislatures
promise still more additions, An endless amount of litigation
can, and no doubt will, arise from such state policy.

Where the state's denial of the federal right of
equal protection is extremely glaring, action by the Attormey
General is a real necessity, Take, for instance, the Bush case
in Louisiena, It wes first filed in 1952, After the Brown
decision, the state passed a law designed to circumvent that
decision by reserving control of schools to the legislature.
A federal court declared this unconstitutional in 1956 and ordered
edmission of Negroes, The case is still in the courts and no
integration has taken place., The next legislative session may
well pass another law and give rise to further appeal,

Perhaps these delays cannot entirely be eliminasted
merely by suit by the Attorney General, but in these "stubbora"
cases the sppearance of the Attoraney General as plaintiff might
cause the officials concerned as well as officlals in other
places to think long and hard before sttempting discriminatory
procedures and sham delayjng techniques.

It is to be noted that in s number of states no de-
segregation has taken place almost five years after the historic
Brown decision, In other states there has been a considerable
slowing of the desegregstion process during the past 13 months,
The following table graphically demonstrates this trend,
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School Districts Desegrepgated

Fall June
Fal
1es Tane »wmw wwwn Court Cases Biracial
8 Orders Pending districts mwwwwwuw d
Alabana 0 0 0 e n n
Q o
drkansas 4 H o
S 9 7 *2 1 N
Delaware 32 18 18 18 L -
#1 :
o : 0. 61
. , 1 1 1 0 N
4
Florida o 0 0 0 u o
1
Georgia 0 w o
0 0 0 V] .
Xentuck 40 | u o
y 4 92 114 123 8 "
0
Louigiana 0o 0 o 0 o N
1 2
kunﬂnﬁba 9 20 21 21 . N
2
Mississippi o 0 0] o N N
~ e . - o O
0
Migsouri 134 193 209 211 » .
1
N,Card ina o 0 3 3 a " N
o
| 4
Oklahoma 838 197 - 214 238 . o
4
S,Carolina Y 4] o 0 , o o N
r
| | 0 0
Ternessee O 1 2 2 , . .
2
Texas 65 H -
103 121 124 *3 2 iy
722 598

National Archives & Records Administration

Reproduced from the holdings of the:

Record Group: 60 Department of Justice

Accession # 60-89-372

Box 30 of 190

Folder: John G. Roberts, Jr. Misc.



School Districtas

Desegregated

Fall June Fall Fall Court Cases Biracial Stiil
1955 1987 1057 1958 Orders Pending districts Segregated
" as of 1958
Virginia o , 0 0 0 7 (?) 114 114
W.Virginia 35 41 43 43 8 o] 43 0

Van Buren, desegregated

Little Rock, desegregated 1957, re-segregated 1958
Ozark, desegregated, re-segregated 19538 ,
(No court onnanv

Order affects 7 districts concerned in suit and all othey ge
throughout state. Plan Proposes graduyal integra

Since Briggs v, EBlliott one of the 5 school Segregation cases, 347 u.s 483, 349
U.S. 294, Mo further court action, , ' . .

Mansfield, pallas, Houston,

gregated districts
tion, beginning 1959,

Stiii Segregated.
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The fact that public elementary and secondary schools
in 7 states and state colleges in 4 of these ststes remain
completely segregsted four years after the Supreme Court decision
gives ample ground for the belief that it may take the bringing
of suits by the Attorney General to accomplish a start toward
compliance with the law of the land in these states,

While not every attempt by a Negro child to enter a
"white" school is formalized by petition to the Board, the dis-
parity between the number of such petitions submitted and the
suits filed after refusal bears witness to the need of a per=
sistent plaintiff,

The following teble shows the great disparity between
the relatively large initial efforts at desegregation and the
very small number of cases in which private plaintiffs were
able to litigate their cases to a conclusion,

Stete ’ Petitions Court Result
to School Bds, Action
Alabama 15 1 Suit pending.
Arkansas 15 3 Ordered integration at Little

) : Rock, Van Buren, Bearden, Van
‘ Buren desegregated, Bearden

still segregated, Defiance at

Little Rock, Schools closed.

Florida Almost all boards 2 No integration. Pending

. Georgie 6 1 Pending
Louisiana 5 2 One ordered to desegregate

but no integration yet,
5till on appeal,

'

Mississippil 5 0 No integration
North Carolina 22 4 Token integration but not as
: a result of suits, All still
o ' pending.
South Carolinaw 14 1 No integration
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-

The fuilure of the last Congress to approve Part
III of H,R, 6127 undoubtedly encouraged those opposed to
desegregation and thus contributed to the marked slowdown
in compliance with the law, Purther, it certeinly gave
confort, too, to such men as Governor Faubus, who defy the
federal courts, That erxor can now be righted by enpowering
the Attorney General to take the 1initial action in litigation
in special situastions. The fact that the Attorney Genecral
is or may be plaintiff should have a detercring effect on
the offenders and potential offenders,

Bducation is becoming more and more a national
concern ~- ag witness the new Aid to Bducation Act and the
President's proposal of .a committee to study needs of the
country in health, education end welfare, The possibility
that in at least eight states schools may close because of
integration and thus deprive innocent children of the right
to learn is a formidable thought, The Preslident in his state
of the Union message said: "The image of America abroad
is not improved when school children, through closing of some
of our schools snd through no feult of their own, are deprived
of their opportunity for an education,”

Dr, Charles Alan Wright, Professor of Law at the
University of Texas writes in an article entitled "School
Integration -~ An Almost Lost Causc”:,ﬂ

The problem of integretion is, in ultimate mnalysis,
8 simple question of law enforcement, A state which
discriminstes sccording to rsce in admissions to its

{f the:
Reproduced from the holdings 0
Nalslonal Archives & Records Administration

Record Group: 60 Department of Justice
Accession # 60-89-372

Box 30 of 190
Folder: John G. Roberts, Jr. Misc.



schools is breaking the law. Usually when 2 govern-

ment has a law forbidding certain conduct, the full

resources of that government, including its police

and its prosecutors, are devoted to preventing and

punishing such conduct. Quite frequently private

persons who have a special concern with the unlawful

conduct may also bring their own lawsuit, but this

is a supplement to the efforts of the government to

enforce the law, rather than a substitute for such

effort, It is virtually unprecedented to leave en-

forcement of the law of the land exclusively to pri-

vate lawsuits, brought and financed by private persons,

as we now are doing with that provision of the 14th

Amendment: prohibiting school segregation,

The partial protection afforded by Part IV of the Civil
Rights Act of 1957, which deals primarily with 15th Amendment
rights, must now be strengthened by assuring the same type of
civil sanction for violation of the rights protected by the 14th
amendment.

I1

Comparison With Part III of the 1957 Act

1. General

' As originally proposed Part III of the bill which be-
came H.R. 6127, 85th Comg., lst Sess., and of S. 83, the similar
Senate pill, sought to amend 42 U.S.C. 1985 by adding thereto two
paragraphs. These two additional paragraphs would have given the
Attorney General authority to institute civil actioms for in-
junctions or other relief in all cases wherein any person was
about to engage in or had engaged in acts or practices giving
rise to a civil cesuse of action for damages pursuant to the first
three paragraphs of this Section of the Code.

The acts protected by the first three paragraphs of
section 1985 may be summarized as follows. Pirst, conspiracy to
intimidate or to ingure officers of the United States; second,
conspiracy to intimidete parties, witnesses, or jurors, or to
obstruct justice with intent to deny to anyone the equal pro-
tection of the laws; third, conspiracy to deprive persons of the
equal protection of the laws or of the equal privileges and im-
munities under the laws or to prevent state authorities from ac-
cording persons the equal protection of the laws. As it passed
the House, Part III of H.R. 6127 was limited to preventive relief,
as is the present proposal.

The opponents of Part III attacked the bill on the grounds
(1) that it was designed to establish a new procedure for the
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enforcement or vindication of the civil rights of private persons
at public expense; (2) that it conferred upon the Attorney General
"despotic power to grant or withhold the supposed benefis$s of the
new procedure at his uncontrolled discretion" (Minority report

of Senators Ervin and Johnston to accompany S. 83; 103 Cong. Rec.
10,992); (3) that it referred to other legislation and that

by such reference, without spelling out the total effect of

the proposed law in express terms, it "cunningly obscures its
real scope and purpose" (103 Cong. Rec. 10772); (4) that it

would authorize the Attorney General to bring suits whether the
saggrieved party wished him to do so or not (103 Cong. Rec. 10773,
H. Rept. 291, p. 46); and (5) that it permitted the Attormey
General to proceed against privete persons in the community
despite the fact that the entire community of both races would
oppose the use of such power and the resulting use of federal
force (103 Cong. Rec. 10774).

2. Specific Differences

The differences between the new proposed legislation
and the old proposed Part III may be summarized as follows:

1. The proposed new legislation is separate and
distinct in itself. It does not incorporate by reference or
otherwise section 1985 or any other previously enacted legislation.

) 2. Under the new proposed legislation the Attorney
General can act only when he receives a complaint which sets
forth reasonsble grounds for belief that the complainant or
minor dependent of the complainant is being deprived of the equal
protection of the law. Under old Part III no complaint was
necessary and the Attorney General was empowered to act whenever
actions were engaged in which were proscribed by the first three
paragraphs of section 1985 of title 42, The new provision repre-
sents a departure from the policy expressed im Part III of the
1957 bill and a reversion to earlies proposals. (See H. Rep. 291,
p. 2, 85th Cong., 1st Sess.) It is in line with the proposals
which, havé been made by leading sponsors of civil rights legis-
lation. It is also in line with the policy of the Congress in
the Civil Rights Act of 1957 with respect to the Civil Rights
Commission which likewise can sct only upon the basis of specific
complaints (Section 104(a)(l) of the Act). This change avoids
the possibility that suit may be brought where there is no desire
by the parties aggrieved. These complaints are not expressly
required to be inwriting, although as a practical matter they no
doubt would be. There may be instances, however, in which it
would be desirable to act on anm oral complaint. For example,
federal officials might receive -informal complaints which upon
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investigation pruoved to be of merit. Yet the complainants
night be so intimidated by local pressures that they would

be unwilling to commit themselves in writing. Such & situation
would present one of the most compelling instances in which
suit by the federal government would be appropriate. The
important ceonsideration is that the requirement of a complaint
means that there can be no fear that the government will be a
free-wheeling protagonist looking for trouble or stirring it up.

3. Under the new legislation the Attorney General
is empowered to act only against persons who "are acting under
cclor of any statute, ordimance, regulation, custom or usage of
any state.” The former Part III concerned comnspiracies of
individuals, not necessarily officials,

This change meets one of the objections to the old
Part III that the resources of the United States would be pitted
against those of & private person, Now it is omly a question of
suit by the United States against persons acting on behalf of
the state, and they, presumably, would be furnished counsel by
the state. NMoreover, experience has shown that the acts of vio-
lence and lawlessness in disregerd of judicial decrees and the
law of the land in the field of civil rights have in large part
been the result of the actions of duly constituted state authori~
ties who disregarded these decrees and laws, When state leaders
evidence a disregard of properly constituted authority and vio-
lete the righte of other citizens of the state who belong to a
minority group lawless elements tend to take advantage of such
situations and engage in acts of violence. Thus, the proposed
legislation actually gets at the root of the evil without in-
volvement in collateral, essentially private action, A person
acts under the authority of the state not only when he carries
out express state or local legislation but also when he uses
official position or status to accomplish his purposes,

. 4. Section 2 of the new proposal gets forth 9 factors
or criteria which the Attorney General must consider before in-

gstituting any action or proceeding. Under old Part III no factors
governing the discretion of the Attorney General were spelled out.

As is indicated by the testimony of forwmer Attormey
General Brownell, (Hearings before the Subcommittee on Constitu-
tional Rights of the Committee on the Judiciary, United States
Senate, PRebruary i4, 1957, at page 7) there never was any in-
tention on the part of the Executive Branch -- even underxr the
old Part III ~- to brimg suit in all cases iavolving a demnial of
the constitutional rights covered by thc Act and thus to displace
the traditional role of private parties in the vindication of
their own constitutional rights., As a matter of fact, it always
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hag been the policy of the Department of Justice in the field
of civil rights to defer action where there was a probability
that private or state action might lead to a correction of the
practices involved, That policy would undoubtedly have been
followed had Part IIX1 been cnacted im 1957, and only in extra-
ordinary cases, involving a specific federal interest or an
inability on the part of the victims to proceed by themselves,
would suit have Deen brought by the Attorney General, Neverthe=
less, fears were expressed that the discretion given to the
Attorney General was too broad and that suits by the Government
would soon make obsolete the traditional role of private suits,
The present bill spells out the specific instances in which
suit by the Government under the bill would be appropriate;
thus it makes specific what was previously tacitly assumed:
that suit by thie Government was tc be reserved to extraordinary
cases,

The circumstances in which suit mey be filed by the
Attorney General are those in which there is a substantial
public or governmental interest, duty or function., The factors
in section 2 are closely related to such interests, as the
following listing of the factors and the reasoning behind them
shows:

(A) The number of similar actions which have been
instituted pursuant to the Act and are pending. This is self
explanatory. Obviously, the Department of Justice would not
bring suit in a great number of different areas at the same
time. Such massive intervention would clearly not be in the
public interest. Moreover, pcrsonnel limitations would not
permit such action even if it wexe otherwise desirable.

(b) The degirability and effectiveness of suit as
compared with other means for correction of the acts or practices
complained of,

It is quite possible that by discussions with local
officiels the United States Attormey or other representatives
of the Attorney General will be able to reach a satisfactory
solution without the necessity of suit., Many suits by private
litigants particularly in such stutes as Kentucky, West Virginia,
and Maryland have been little more than a consent agrcement
between Negro plaintiffs and school board under the aegis of
the Court. Where another similar case is pending in the same
state the Attorney General might well refrain from suit awaitinmg
the outcome of the first case. Where the same issue has been
decided -~ e.5., use of public golf course facilities -~ the
fact that a new suit will alwmost assuredly result in the same
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decision should cause the potentiel defendants in the new suit
to consider seriously conciliatory means of settlement.

(c) The extent to which local or state officials
are attempting to correct the acts eor practices conmplained of.
The Attorney General would be espected to refrain from suit
where voluntary, good faith efforts at correcting the offending
practices are being made by proper state officials., 1In
Birmingham, for example due to discussions with Negro leaders,
nunicipel Civil Service officials have recently actcd to rcmove
the "White Only"” clause from their job requirements, Had such
conciliation been adequately "engineecred” at an earlier stage
the pending suit for civil service employment rights need not
have been filed. On the other hand, a pattern of legislative
(and consequently factual) resistance of defiant "school-closing”
and other massive resistance, nmight be a factor in favor of
suilt by the Attorney General.,

(d) The prevalence of the acts or practices complained
of, and (e) the number of persons affected by the acts or
practices complained of, These criteria would primarily apply
to state~wide acts and practices promulgated and fostered by
state governmeats., Ixamples of this would be suite to enjoin
patently discriminatory legislation designed to circumvent the
constitutional obligaticons of the state to its citizens. Con-
versely, where, for example, the state adopted a local option
plan or a pupil placement plan, and the only real complaint is
in its local administration, the Department of Justice would
probably wish to let private parties litigate the rights involved.

(f) The existence of prior judicial determinations
of the question of law involved, AS discussed elsewhere, nmany
‘new legal issues arc posed by the shifting resistance legisla-
tion, The novel and far-reaching problems presented by the
recent Norfolk scheool-closing case, James v. Almond, could
appropriately have been handled by the Attorney General., And
in Arkansas it would probubly have been far preferable to have
the United States act as u party rather than as amicus.

i f the:
roduced from the holdings of the: .
I%Iea%onal Archives & Records Administration
Record Group: 60 Depart
Accession # 60-89-372

Box 30 of 190 '
Folder: John G. Roberts, Jr. Misc.

ment of Justice



(g) The danger to the complainant of reprisal by
persons acting in concert. As an example of the type of suit
that could be brought under this factor is the Montgomery,
Alabama bus segregation case, The application of state and
county desegregation laws affected not only Rosa Parks, the
Negro woman accused of violation of the state laws, but all
Negroes who would use Montgomery buses ~- or any buses operated
under state segregation laws, Reprisals were many against the
ministers who instigated the suits. Bombings, etc. With the
Attorney General as plaintiff a public right would have Dbeen
upheld -- and the likelihood of vindictive action reduced. It
must also be borne 'in mind that harassment of the NAACP for
litigeating in behalf of Negro pupils is the objective of many
state laws. While mere inability of a plaintiff to sue is not
of itself a reason for assumption of that burdem by the Attorney
General it does become significant where other means of support
are hampered by state laws (so-called "anti-barratry laws").

On the other hand, the Attorney General may decline to file
suit where action on his part might precipitate reprisals which
the victims would not be willing to risk.

(h) The effect of the acts or practices complained
of on members of the armed services of the United States or
their dependents. If a local segregation regulation operates
to deprive a member of the armed forces of the United States
of protection certsinly the Attorney General is the logical
person to bring suit. Recently the local school authorities
in Pulaski County, Arkansas refused admissiom to the dependents
of a Negro sergesnt stationed at the Air PForce Base, despite
an agreement the t the school, which was constructed and partially
"supported by federal funds, would be operated on a desegregated
basis., Under present law the standing of the United States to
sue is not wholly settled. While apparently such standing exists,
specific reference thereto in the bill would no doubt be helpful.
The Pulaski situation could be duplicated in many localities
whoee schools serve armed forces personnel,

(i) The existence of a previous order, judgment or
decree of & court of the United States with respect to the acts
or practices complained of. If a previous order or judgment
exists with regard to the acts complained of, it is neverthe-
less possible that relitigation is necessary because of changed
state laws. E.g., the many Arkansas and Virginia laws enacted
since the original court orders issued to the schodl boards in
localities in those states. The seemingly endless chain of
private litigation would badly need the reinforcing governmentsl
link furnished by the Attorney General. On the other hand, where
an order has issued and a gradual desegregation plan has been
accepted by a court but plaintiffs wish to speed up the process
the Attorney General would not normally expect to be "on call”
for such litigation. Where a federal court has issued an order
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which has not been respected, the Attorney General would be

the most appropriate person to file suit to vindicate the power
of the Court, Disrespect for federal judiciel authority demands
action by the Government for the purpose of restoring the
supremacy of the law.

The effectiveness of the foregoing provisions as a
limitation on the authority of the Attorney General is assured
by the provision that as a prerequisite to suit he will be
requized to satiffy the court that he has acted in accordence
with the limitations.

5. Part'III of H.R. 6127, by incorporating 42 U.s.C.
1985, was directed only against conspiracies by two or more
persons. Whatever may have been the justification for such
an spproach at the time the House passed that bill, there seems
to be no sound basis for it in the present bill. There is
simply no reeson why unlawful actiom should not be subject to
attack when it is attributable to a single individual or to
serveral individuals acting independently., It has generally been
thought tha&t conspiracies are more dangerous than individual
action, but here it would seem that the relevant factor is the
effect or nature of the action itself, which can be assessed
without regard for the number of people responsible,.

6. The present bill is limited to denials by public
officials of the equal protection of the laws. The old Part
11L on the other hand, wes concerned as well with actions by
private individuals which interfered with the efforts of public
officials to afford the equal protection of the laws to other
persons or which obstructed federal officers in the performance
of their duties, and with various other types of private action.
The present bill is more realistic. and useful in that it rclates
to the problems which are most the serious and pressing. The
additional rights which are covered by 42 U.S.C. 1985 (and thus
by the old Part IIX),such as the right to protection from limited
types of private action and the zight to be free from interfcrence
with privileges and immunjities protected by the Constitution,
are not of primary concern on the basis of our experience in
recent years.
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III

Alternetives Inadequate

1. Amicus Curise

In past years the Goverument has entered a number
of private suits as amicus curiase. In doing so it has
demonstrated a2 recognition of its responsibility for ensuring
constitutional rights. But the role of amicus, while it may
be adequate in some instances, has proved on the whole to be
insufficient. As amicus the Government is not free to institute
actions on its own, The present bill corrects this defect,

Another disadvantage of participation as amicus is
that the Government does not control the litigation and
participates only at the sufferance of the court. In such
cases it is always possible that the public interest and the
interest of private litigants will not be identical. The
possibility of termination of Government participation as
amicus was raised just recently in the Little Rock case, when
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the defendants filed a motion to remove the Government from the
case, If such & move were successful it would be extremely un-
fortunate for the Government and for the public, Control of the
litigetion would seem essential once it is determined that there
is sufficlent public interest to warrant participation by the
Government,

2, Criminsl Penalties

It is true also that under 18 U.5.,C, 242 the Govern-
ment has the power to protect Fourteenth Amendment rights by
the criminsl prosecution of state officials responsible for
suppressing them, But criminal prosecution would be z most
ineffective remedy in the situations encompassed by this bill,
In the first place, effective enforcement of such rights is
simply not poseible through the use of criminal senctions, More=-
over, criminsl conviction seems an unduly harsh remedy where
the practice being attacked, though unconstitutionasl, is in ace
cordance with longestanding and deeply ingrained community at-
titudes, Criminal prosecutions do not provide the most appro-
priate means for arriving at retional and fair solutions of the
problems presented. Also, @ criminal prosecution, with its
stringent requirements of proof of intent and with its other
procedural charscteristics is ordinarily not the most appropri=-
ate device where the primary objective is not to punish but to
establish and define a constitutionsl right, Another dissdvantage
of criminal prosecutions is that they may not have the effect
of protecting the right sought to be vindicated since they relate
to past rather than to future conduct, It is true that a criminal
conviction will have some deterrent effect, but it is by its
very nature more particularized and less prospective in its effect
than 8 civil injunction,

With due regerd also for the obvious desirability of
mgintaining a spirit of cooperation snd mutual respect between
state and federal functions, it seems worthwhile to emphasize
that unfortunate collisions in the criminal courts between federal
and state officisls can be avoided or at least minimized if the
Congress would authorize the Attorney General to apply to the
courts for preventive relief in civil rights cases. 1In such @
proceeding the facts csn be determined, the rights of the parties
adjudicated, and future violations of the law prevented by a
proper order of the court without havimg to subject state of=
ficials to the indignity, hszerds, and personal expense of a
criminal prosecution in the federal courts,
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3., Private Suits

It 1s of course also true that the rights with which
wWe are here concerned may be vindicated in suits by private in-
dividuals, 1Indeed, much of the large body of judicial precedent
and decision in this area has been bullt up end great strides
forward have been taken in such suits. Ordinarily private suits
are the most appropriaste meens of enforcing constitutional pro=-
tections; section 2 of the proposed bill embodies this belief,
But that section also indicates the kinds of situations in which
suit by the United States mey be warranted, See pp, s Supra,

v

Miscellaneous

1, Jury trial

The House-passed version of the Civil Rights Act of
1957 was unfarily criticized on the grounds that it deprived
the would-be defendants of certain basic safe-guards, i.e.,
2) of the right of indictment by grand jury; b) of the right
of a trial by petit jury; c) of the right to confront and examine
adverse witnesses; d) of the right to trial by jury in indirect
contempt csses where the alleged contemptuous act constituted
2 crime under federal or state law and e) of the right to the
benefit of limited punishments in indirect contempt cases. The
right to indictment by grand jury is appropriate only to criminal
cases and is not applicable to civil litigetion, There is no
deprivation of this constitutionsl guarantee, because this right
was never afforded in these types of suits, The primary purpose
of action gt law is to compensate sn sggrieved party in money
damages for injuries which he has sustained., 1In actions at law
the right to a jury trial is preserved by the Seventh Amendment
to the Constitution (See also rules 38 and 39 of the Pederal
Rules of Civil Procedure), Prior to the founding of this country
suits in equity were developed to afford sppropriate relief where
the law courts could not afford a plaein, adequate and coumplete
remedy., Because of the nature of 2 suit in equity and the remedy
which is efforded such suits are sddressed to the sound discretion
of the Court and no jury trisl is afforded. This distinction is
preserved in Article III, Section 2 of the Constitution, It is
entirely clear that theee is no constitutionsl requirement for
a jury trial in proceedings to punish contempt of court orders.
Punishment in such cases is not for a crime defined by a general
statute directed to the public at large; rather it is for
violation of an express order of the court addressed to a specific
individual or group of individuals, A person commits a contenpt
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the defendants filed a motion to remove the Government from the
case, If such a move were successful it would be extremely un-
fortunate for the Government and for the public, Control of the
l1itigation would seem essential once it is determined that there
is sufficient public interest to warrant participation by the
Government,

2, Criminasl Penalties

It is true also that under 18 U.5.C, 242 the Govern-
ment has the power to protect Fourteenth Amendment rights by
the criminsl prosecution of stete officials responsible for
suppressing them, But criminal prosecution would be s most
ineffective remedy in the situations encompassed by this bill,
In the first place, effective enforcement of such rights is
sinply not possible through the use of criminal senctions, More=-
over, criminal conviction seems an unduly harsh remedy where
the practice being attacked, though unconstitutionel, is in ace
cordsnce with long-standing end deeply ingrained community at-
titudes, Criminal prosecutions do not provide the most appro=
priate means for arriving at retional aend fair solutions of the
problems presented. Also, a criminal prosecution, with its
stringent requirements of proof of intent end with its other
procedurel charscteristics is ordinarily not the most approprie
ate device where the primary objective is not to punish but to
establish and define a constitutional right, Another disedvantage
of criminal prosecutions is thet they may not have the effect
of protecting the right sought to be vindicated since they relate
to past rather thanm to future comduct, It is true that a criminal
conviction will have some deterrent effect, but it is by its
very nature more particularized and less prospective in its effect
than 8 civil injunction,

With due regard aslso for the obvious desirability of
maintaeining s spirit of cooperation snd mutual respect between
state and federal functions, it seems worthwhile to emphasize
that unfortunete collisions in the criminal courts between federal
and state officials can be avoided or at least minimized if the
Congress would authorize the Attorney General to apply to the
courts for preventive relief in civil rights cases., 1In such @
proceeding the facts csan be determined, the rights of the parties
adjudicated, and future violations of the law prevented by a
proper order of the court without having to subject state of-
ficials to the indignity, heszerds, and personal expense of a
criminal prosecution in the federsl courts,
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of court only when he defies the suthority of the court by zrefusing
to obey such an order, This is a matter vitally affecting the
integrity of the court itself and therefore is one which should
be peculiarly within the province of the court to handle by its#lf.
Especially in the aree of civil rights where the defendents are
public officiels whose attitudes reflect those of the community,
Jury trial 4is particularly inappropriate since juries are likely
to view the contempt proceeding as e test of the wisdom of the
order rather than the authority of the court, Moreover, provision
for jury trial is s departure from our common law traditions,
Congress' power to eslter that tradition should be exercised and
has in the past been exercised only in very special cases, 18
U,5.C. 3691 provides for jury trial in contempt cases for vioe
lation of an injunction where the conduct upon which the action

is besed constitutes a2 criminal offense, But for good reasong,
which need not be reconsidered at this time, Congress did not
meke this provision applicable where the injunction was entered

in 8 suit brought or prosecuted in the name of or on behalf of
the United States. Thus, a provision for jury trial in the
present bill would represent a departure from & previously es-
tablished general policy, Jury trials have also been provided

in actions for contempt of an injunction arising out of a labor
dispute (18 U,S.,C., 3692), But it hardly seems necessary to
mention the unique character of labor injunctions, In the is-
suance of such injunctions the courts are faced with extrenmely
difficult choices 8s to competing social interests. In such
situations it may be reasonable to give a jury eome opportunity
to pass upon the court®'s action, But no such reasoniang is ap-
plicable to the csses involving a denial of constitutional rights,
Moreover, it is interesting to note that in this area, too, there
is an exception in the case of injunctions issued in ections
brought by the United States to prevent strikes or lockouts which
"imperil the national health or safety." (29 U,5.C, 178),

It is significant to bear in mind aslso that court
orders issued as a result of suits by private individuals to
enforce Fourteenth Amendment rights are not subject to this
special requirement. It would secem anomolous indeed to change
that practice merely because the United Ststes was the plain-
tiff, This reasoning was equally applicable to the 1957 bill
relating to voting rights snd the inclusion of @ Jury-triel pro-
vision in that bill was unfortunate, But that provision should
not operate as a precedent for the present bill,
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The Hon. Everett Dirksen, Senatar A
}'Jashington, De Co | Y v’

_ :iiii;;,;,} o l\UO_'
Dear Senator Dirksons R S \\ ) &N @&f

o \
In a recent news item your gtatement that you would “u
Rights bill™ in a couple of weeks since Presidoent Kenn
10 ask for one, also Ropresentative Charles Halleck's criticism of -~ ---
President Kennedy's omission of Civil Rights in his recent 1ligt of
16 most wanted bills, prompts mo to write ﬂ}is lottere. :

Quite a number of people I have talked with following that disgusting
and unwarranted demonstration by the Negroes during U. N. Ambassador .
Adalia Stevenson's talk, recontly, at tho United Nations, feel that you
members of tho Scnate and House who introduce and logislate the laws of
our land, should act cautiously and think twice before you introduce =
and enact bills that "would give statutory suthoarity to the Equal Jobs
Opportunity Commission and to give Federal aid to school districts to
help them desegrate®. Many, I have talked with, feol that, perhaps,
.Prosident Konnedy, aftaor seeing such an unruly and wwarranted demon~ .
stration by those Negroes at the United Nations, has put the "caution" /
light on a Civil Rights billy this, we, in the South, hope is tho :
Presidont's roason for his failure to act on thosc controvarsial and ,
alarming issues. If you will study tho actions of the Negro in our
country, you will realize that thore is somo ginister force behind -
their actionge=e COMVMUNISH! In the South, there has elways been vary B
good relations between tho black and white races=- today, bocause of
that sinister force, hatred has cropped up on both sides, somoﬂxing
I've nover seen before in the South. o .\
I \

No, 1 am not just an ®"anti=Nogro® spoaking. I am to tho

of ono of the larger hospitals in of Memphis,

“ork ah diroct contact with about 95 negroes, both male and foemalo,
young, middle age and oldor ones, and I know I have tho respect of every-
one of these pooplo~= thoy feel that I am kind tothem and helpful to
many of them in their numerocus probleoms, but I know. that thoy are not
ready for EQUALITY, for many reasons, the main ono =« their lack of MORALS,
I fear if Civil Rights 1s pushed too fast, we will have in this countyy =
and particularly in tho South = o situation almost as bad as the one now
existing in theo Congo. S0 I carnestly pray that you members of tho legig=
lative branch of our Government, use cnution and Judgment in pushing thru”
Civil Rights Bills.

very teuly, — e
| MAR24q gm/l%cl‘“ Nl - &7 x‘
. 36” : - ) 1 N ‘\Mm 05 ]Uw“cf i.‘: s | |"‘-‘i
SURERETENLARE AR 18 106t P M
CCs The llone Robert F. xennedy- Att-y. Gene / I_ HeBORUS uniAdiCHl {;

The Hone Arthur Goldborg, $ec'ye Labor
UTY AlTY, htNhRAL,h

grv. RIGHTS BTy, — = 4.
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