OAR 259-009-0070 Denial/Revocation

(1) It is the responsibility of the Board to set the standards, and of the Department to
uphold them, to insure the highest levels of professionalism and discipline. These
standards shall be upheld at all times unless the Board determines that neither the safety
of the public or respect of the profession is compromised.

(2) For purposes of this rule, the following definitions will apply:

(a) "Denial™ or "Deny" means the refusal to grant a fire service certification for
mandatory grounds or discretionary disqualifying misconduct as identified in this rule,
pursuant to the procedures identified in (9) of this rule.

(b) "Discretionary Conviction" means a conviction identified in OAR 259-009-0070(6).

(c) "Discretionary Disqualifying Misconduct™ means misconduct identified in OAR 259-
009-0070(4).

(d) "Revocation™ or "Revoke™ means to withdraw the certification of a fire service
professional for mandatory grounds or discretionary disqualifying misconduct as
identified in this rule, pursuant to the procedures identified in subsection (9) of this rule.

(3) Mandatory Grounds for Denying or Revoking Certification of a Fire Service
Professional or Instructor:

(a) The Department must deny or revoke the certification of any fire service professional
or instructor, after written notice, and a hearing if requested, based upon a finding that:

(A) The fire service professional or instructor has been convicted in this state of a crime
listed in ORS 137.700 or in any other jurisdiction of a crime that, if committed in this
state would constitute a crime listed in ORS 137.700.

(B) The fire service professional or instructor has been discharged for cause from
employment as a fire service professional or instructor.

(b) For purposes of this rule, "discharged for cause”, means an employer initiated
termination of employment for any of the following reasons:

(A) Dishonesty: Includes untruthfulness, dishonesty by admission or omission, deception,
misrepresentation, falsification;

(B) Disregard for the Rights of Others: Includes constitutional violations, respect for the
rights of others, protecting the vulnerable and the fundamental duty to protect and serve;

(C) Gross Misconduct means an act or failure to act that creates a danger or risk to
persons, property, or to the efficient operation of the agency, recognizable as a gross
deviation from the standard of care that a reasonable fire service professional or
instructor would observe in a similar circumstance;

(D) Incompetence: means a demonstrated lack of ability to perform the essential tasks of
a fire service professional or instructor.

(E) Misuse of Authority: Includes abuse of public trust, obtaining a benefit or avoidance
of detriment, and actions under the color of office.

(4) Discretionary Grounds for Denying or Revoking Certification of a Fire Service
Professional or Instructor:



(a) The Department may deny or revoke the certification of any fire service professional
or instructor, after written notice, and a hearing, if requested, based upon a finding that:

(A) The fire service professional or instructor falsified any information submitted on the
application for certification or on any documents submitted to the Board or Department;

(B) The fire service professional or instructor has been convicted of a crime listed in
subsection (6) of this rule.

(b) The Department will not initiate revocation proceedings for a discretionary conviction
against any certification that a fire service professional or instructor has been granted
prior to the effective date of this rule.

(c) The Department may initiate denial or revocation proceedings for a discretionary
conviction that occurred prior to the effective date of this rule for any fire service
professional or instructor who applies for a fire service certification not held prior to the
effective date of this rule.

(5) The Department, through the Fire Policy Committee and Board, has defined core
values that are integral to the fire service profession. These values are:

(a) Category I: Honesty. Honesty includes fairness and straightforwardness of conduct;
integrity. Adherence to the facts; freedom from subterfuge or duplicity; truthfulness and
sincerity.

(b) Category II: Professionalism. Professionalism includes the conduct, aims, or qualities
that characterize or mark a profession or a professional person; extreme competence in an
occupation or pursuit.

(c) Category IlI: Justice. Justice includes just treatment, the quality or characteristic of
being just, impartial, or fair; integrity and honesty.

(6) Pursuant to ORS 181.662(3)(b), the Department has determined that, in the absence of
a determination to the contrary by the Fire Policy Committee and Board, a Fire Service
Professional or Instructor who has been convicted of the following crimes has violated
the core values of the fire service profession and may not be fit to receive or hold
certification: [Table not included. See ED. NOTE.]

(7) Upon determination to proceed with the denial or revocation of a fire service
professional’s or instructor's certification based on discretionary disqualifying
misconduct, the Fire Policy Committee and Board will determine an initial minimum
period of ineligibility to apply for certification. The initial minimum period of
ineligibility will range from 30 days to 7 (seven) years.

(@) In determining the initial minimum period of ineligibility for discretionary
disqualifying misconduct, the Fire Policy Committee and the Board will take into
consideration any aggravating and mitigating circumstances as identified in section (9)(d)
of this rule.

(b) Any subsequent eligibility to apply for certification will be determined by the Board,
after a review by the Fire Policy Committee, subject to the provisions of section (11) of
this rule.



(8) Scope of Revocation. Whenever the Department revokes the certification of any fire
service professional or instructor, the revocation shall embrace all fire service certificates
the Department has issued to that person.

(9) Revocation and Denial Procedure.

(a) Agency Initiated Review: When the entity utilizing a fire service professional or
instructor requests that the person's certification be revoked or denied, it must submit in
writing to the Department the reason for the requested revocation or denial and all factual
information supporting the request.

(b) Department Initiated Review: Upon receipt of factual information from any source,
and pursuant to ORS 181.662, the Department may request that the fire service
professional's or instructor's certification be revoked or denied.

(c) Department Staff Review: When the Department receives information, from any
source, that a fire service professional or instructor may not meet the established
standards for Oregon fire service professionals or instructors, the Department will review
the request and the supporting factual information to determine if the request for denial or
revocation meets statutory and administrative rule requirements.

(A) If the reason for the request does not meet the statutory and administrative rule
requirements for denial or revocation the Department will notify the requestor.

(B) If the reason for the request does meet statutory and administrative rule requirements
but is not supported by adequate factual information, the Department will request further
information or conduct its own investigation of the matter.

(C) If the Department determines that a fire service professional or instructor may have
engaged in discretionary disqualifying misconduct described in subsection (4), the case
may be presented to the Board, through the Fire Policy Committee.

(D) If the Department determines that a fire service professional or instructor may have
engaged in discretionary disqualifying misconduct, the Department will seek input from
the affected fire service professional or instructor, allowing him or her to provide, in
writing, information for the Fire Policy Committee and Board's review.

(d) Policy Committee and Board Review: The Fire Policy Committee and the Board may
consider mitigating and aggravating circumstances in making a decision to deny or
revoke certification based on discretionary disqualifying misconduct, including the
following:

(A) When the conduct occurred in relation to the fire service professional’s or instructor's
service as a fire service professional or instructor (i.e., before, during, after);

(B) Whether the fire service professional or instructor served time in prison/jail; and if so,
for how long;

(C) Whether restitution was involved, and if so, whether the fire service professional or
instructor met all obligations;

(D) Whether the fire service professional or instructor was on parole or probation, and if
so, when the parole or probation ended,;



(E) Whether the fire service professional or instructor has been convicted of the same
conduct more than once, and if so, over what period of time;

(F) Whether the conduct involved domestic violence;

(G) Whether the fire service professional or instructor self reported the conduct;
(H) Whether the conduct involved dishonesty, fraud, deceit, or misrepresentation;
(I) Whether the conduct was prejudicial to the administration of justice;

(J) Whether the conduct adversely reflects on a fire service professional’s or instructor's
fitness to perform as a fire service professional or instructor; and

(K) Whether the conduct makes the fire service professional or instructor otherwise unfit
to render effective service because of the agency's or public's loss of confidence that the
fire service professional or instructor possesses the core values integral to the fire service
profession.

(e) Initiation of Proceedings: Upon determination that the reason for denial or revocation
is supported by factual data meeting the statutory and administrative rule requirements, a
contested case notice will be prepared.

(F) Contested Case Notice: The "Contested Case Notice" will be prepared in accordance
with the Attorney General's Model Rules of Procedure adopted under OAR 259-005-
0015. The Department will have a copy of the notice served on the fire service
professional or instructor.

(9) Response Time:

(A) A party who has been served with a "Contested Case Notice of Intent to Deny
Certification™ has 60 days from the date of mailing or personal service of the notice in
which to file with the Department a written request for a hearing.

(B) A party who has been served with a "Contested Case Notice of Intent to Revoke
Certification™ has 20 days from the date of mailing or personal service of the notice in
which to file with the Department a written request for a hearing.

(h) Default Order: If a timely request for a hearing is not received, the Contested Case
Notice will become a final order revoking or denying certification.

(i) Hearing Request: When a request for a hearing is received in a timely manner, the
Department will refer the matter to the Office of Administrative Hearings.

(j) Proposed Order. The assigned Administrative Law Judge will prepare Findings of
Fact, Conclusions of Law and Proposed Final Order and serve a copy on the Department
and on each party.

(K) Exceptions and Arguments: A party must file specific written exceptions and
arguments with the Department no later than 14 days from date of service of the Findings
of Fact, Conclusions of Law, and Proposed Final Order.

(A) The Department may extend the time within which the exceptions and arguments
must be filed upon a showing of good cause.

(B) When the exceptions and arguments are filed, the party making the exceptions and
arguments must serve a copy on all parties of record in the case and provide the



Department with proof of service. A failure to serve copies and provide proof of service
will invalidate the filing of exceptions and arguments as being untimely, and the
Department may disregard the filing in making a final determination of the case.

(I) Final Order: A final order will be issued pursuant to OAR 137-003-0070 if a fire
service professional or instructor fails to file exceptions and arguments in a timely
manner.

(m) Stipulated Order Revoking Certification: The Department may enter a stipulated
order revoking a fire service professional’s or instructor's certification any time a fire
service professional or instructor wishes to voluntarily terminate an administrative
proceeding to revoke a certification, or voluntarily relinquish a certification under the
terms and conditions outlined in the stipulated order.

(10) Appeal Procedure. A fire service professional or instructor, aggrieved by the
findings and order of the Department may, as provided in ORS 183.480, file an appeal
with the Court of Appeals from the final order of the department.

(11) Reapplication Process.

(a) Any fire service professional or instructor who has had a certification denied or
revoked under section (4) of this rule for discretionary disqualifying misconduct may
subsequently become eligible to reapply for certification under the provisions of
subsection (11) of this rule.

(b) Any fire service professional or instructor who has had a certification denied or
revoked pursuant to section (4) of this rule may not reapply for certification until:

(A) The initial minimum period of ineligibility stated in an Order of the Department
denying or revoking certification has been satisfied;

(B) A written request for an eligibility determination has been submitted to the
Department;

(C) The Fire Policy Committee has recommended that a fire service professional's or
instructor's eligibility to apply for fire service or instructor certification be restored and
the Board has upheld the recommendation;

(D) The fire service professional or instructor is employed or utilized by a fire service
agency; and

(E) All requirements for certification have been met.

(c) A request for an eligibility determination should include documentation or

information that supports the fire service professional’s or instructor's request for
eligibility to apply for certification.

(d) In considering a request for an eligibility determination, the Fire Policy Committee
and the Board may consider mitigating and aggravating circumstances.

(e) After reviewing a written request for an eligibility determination, the Board, through
the Fire Policy Committee, may:

(A) Determine that the individual's eligibility to apply for certification be restored if the
criteria for certification have been met; or



(B) Determine that the factors that originally resulted in denial or revocation have not
been satisfactorily mitigated and the individual must remain ineligible to apply for
certification.

(1) If the initial period of ineligibility for the individual was for a period less than the
maximum period identified in (7) of this rule, and the Board determines that an individual
must remain ineligible to apply for certification, then the individual may not reapply for
certification under the provisions of this rule until after the maximum initial period of
ineligibility identified in (7) of this rule has been satisfied.

(ii) If the individual has satisfied the maximum initial period of ineligibility and the
Board determines that an individual must remain ineligible to apply for certification, then
the individual may not submit any further requests for an eligibility determination, and
the original denial or revocation remains permanent.

[ED. NOTE: Tables referenced are available from the agency.]

Stat. Auth.: ORS 181.640, 181.661, 181.662, 181.664 & 183.341
Stats. Implemented: ORS 181.640, 181.661, 181.662 & 181.664
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