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" CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CAéES

(A) Parties and'Amici. The parties who appeared.béfore

the Federal Mine Safety apd Heélth Review Qommission are the
Secretary of Labor and Twentymile Coal Company. The pérties in
fhis Court Are tﬁé éec:etary of Labor,.Twentymile Coal Company,
and the Commission. No amici appeared beﬁére the Commission,
and there are no amici in this Codrt.

(B) Rulings Under Review. Both the Secretary of Labor and

TwentYmile Coal Company seek review of the decision of the.’

Commission issued on August 12, 2004, in Twentymile Coal Co.,

FMSHRC Docket Nos. WEST 2000-480-R and WEST‘2002-131, and
:eportéd‘at 26 FMSH?C 666 (2004).- Twentymile seeks review of
the Cpmmission's actibns in finding that Twentymile violatéd a
training standard, modifying the withdrawal.order alleging the
violation to a citation, and finding that, as.modified, the
citation gave Twentymile adequate notice of thé violation
alleged. The Secretary seeks review of the Commission's. action
in refusing to assess a penalty for Twentymile's violation.

(C) Related Cases. This case was not previously before

this Court or any other court. Other than the two dockets, Nos.
04-1292 and 04-1312, consolidated into one case by order of the
Court dated September 8, 2004, counsel for the Secretary are

unaware of any other related cases pending in this Court or any

other court.
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STATEMENT REGARDING JURISDICTION

The Secretary's Statement Regarding Jurisdiction is set

forth in her opening briéf, pp. 1-2, and will not be repeated

here.

STATEMENT OF THE ISSUES PRESENTED

1. Whether the Commission acted properly in affirming the
admin;strative law judge's finding that.Twéntymile Coal Cdmpany
violated the training standard at 30 C.F.R. § 48.7(c) Whén it
failed to provide new task training to miners engaged in
unplugging its newly-installed rock chute. |

2. Whether the Commission acted properly in modifying the
withdrawal order issued by the Secretary under Section 104 (g) of
the Mine Act to a citation under Section 104 (a) of the Act.

3. Whether, as modified by the Commission, the Section
104 (a) citation gave Twentymile adequate notice of the violation

alleged against it.

PERTINENT STATUTES AND REGULATIONS

Pertinent statutes and regulations are set forth in the

bound Addendum to this brief beginning at page A-1.

STATEMENT OF THE CASE

The Secretary's Statement of the Case is set forth in her
opening brief, pp. 3-15, and will not be repeated here.

STATEMENT OF FACTS

The Secretary's Statement of Facts is set forth in her

opening brief, pp. 15-22, and will not be repeated here.
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SUMMARY OF ARGUMENT
| The Secretary of Labor (“Secfetary") issued a withdrawal

order under Section 104 (g) of the Mine Act alleging that “
Twentymile Coal Co. ("Twentymile™) violated the new task training
réquirement'at 30 C.F.R. §'48.7(c) by assigning miners to unplug .
its newly-installed ioCk chute without‘pro%iding them with new
task training. = The administrative law jud%e affirmed thé order,
as émended, reasoning that unplugging the réck chute oonstituted
a distinct new task for which néw task training was required.
The Federal Mine Safety and Health Review Commission
("Comﬁissioﬁ") modified the order to.a citation under Section
104 (a) of the Mine Act; and affirmed the citation as so modified.

The judge's finding that Twentymile violated thé”new task
training standard i's both legally correct and supported by
subgtantial evidence. The judge correctly found that the
evidence established that unplugging the rock chute was a
distinct new task for which new task training was required
because it was a job that occurs on a "regular basis.” The
judge's finding that Twentymile violated the training standard:
can also be affirmed because substantial.evidence supports a
finding that, as a new subtask within the general task of
"beltman, " unplugging the rock chute was a new job for which new
task training was requirea.

Twentymile.cannot challenge the Commission majority's
modification of the Section 104 (g) order to a Section 104 (a)

citation because it failed to urge that objection before the



Commission, éither during oral argument or by filing a motion for
récons}deration. In any event, the Commissign majority acted |

: properiy in modifying the withdrawal order to a citation.

Section 104 (a) of the Mine Act authorizes the Secretary to issue

a citation if she believes that a mine operator has vidlatéd any
standard.

As modified by the Commission, the Seption‘104(a) citation
gave Twentymile adequate nétice of the Violationiat issué in the
case. Twentymile knew which miners it assigned to perform work.
at the rock chuﬁe, and it knew what work assignment it gave those
miners. - Twentymile has failed to demonstrate any prejudice to it
from ﬁhe wording of the order issued by the Secretary, either as
originally worded or as amended at the hearing; |

ARGUMENT
. I.
THE COMMISSION ACTED PROPERLY IN AFFIRMING THE
‘ ADMINISTRATIVE LAW JUDGE'S FINDING THAT TWENTYMILE
VIOLATED THE TRAINING STANDARD AT 30 C.F.R. § 48.7(c)

WHEN IT FAILED TO PROVIDE NEW TASK TRAINING TO MINERS
ENGAGED IN UNPLUGGING ITS NEWLY-INSTALLED ROCK CHUTE

A. Introduction

The primary issue in this case is whether the Secretary
properly alleged, and the Commission properly affirmed, that
Twentymile failed to provide required new task training to miners
it assigned to unplug its newly—installed rock chute. Taék
.training is an éssential aspect of the Mine Act's overall program.

for providing training to miners to prevent accidents that can

result in injury or death. See generally S. Rep. No. 95-181,

o]
2



95th Cong., 1lst Sess. 49-51, reprinted in Senate Subcommittee on
Labor, Committee on Human Resources, 95th Cong., 2nd Sess.,

Legislative History of the Federal Mine Safety and Health Act of

1977 ("Leg. Hist."), at 637-39 (1978) (discussing thé Mine Act’s

training program and emphasizing that providing health and

safety training to miners is "essential” to achieving the goals

of the Act). Uhlike other'types of training, which involve
formal training subjeéts and time-in-training requireméﬁts and
must be given at prescribed times or intervals and at particular
locations, task training is an unstructured type of trainfﬁg that
is to be given whenever the need arisés; "{T]ask training need
not be formal or elabo£ate and may be provided readily to mineré
assignéd on an ad hgé, temporary, or limited basis." 26 FMSHRC
at 680 (J.A. 186) .,

When a mine operator assigns any miner to perform an
activity that is performed on a regular basis but is new to that
miner, the operator must ask itself whether there are any safety
or health implications of that activity that differ from those of
tasks in which the miner may already be trained and proficient.
If so, the oéerator is required to bring to the attentioh of the
miner assigned to perform the new task the manner in which the
task differs from tasks he has performed in the past, the safety
and health hazards involved in the task, and how those hazards
can be minimized or avoided. New task'training is easy for'mine

operators to provide -- and is essential to miner health and

safety.



B. Applicable Principles and Standard of Review

In construing a statute, the Court "looks first for the

" plain meaning of the text." United States v. Barnes, 295 F.3d

1354, 1359 (D.C. Cir. 2002). Accord Bullcreek v. NRC, 359 F.3d

536, 541 (D.C. Cir. 2004). If the language of the statﬁte'has a

"plain and unambiguous meaning, " the Court's inquiry ends so long

as the resulting "statutory scheme is coherent and consistent.”

Barnes,; 295 F.3d at 1359 (quoting Robinson v. Shell Oil Co.,

519 U.S. 337, 340 (1997) (internal guotation marks omitted)).

Accord Bullcreek, 359 F.3d at 541.

In deciding whether a statute's meaning is plain, a court
"must first exhaust the 'traditional tools of statutory
construction' to determine whether Congress has spoken to the

precise guestion at issue.” Natural Resources Defense Council,

Inc. v. Browner, 57 F.3d 1122, 1125 (D.C. Cir. 1995) (quoting

Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.,

467 U.S. 837, 843 (1984)). "The traditional tools include

examination of the statute's text, legislative history, and

structure, as well as its purpose."” Bell Atlantic Telephone

Companies v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997) (internal

citations omitted). "If this search yields a clear result, then

Congress has expressed its intention as to the question * * *."

Ibid.



Oy

"[W]lhen the statute is silent or ambiguous with-respéct to
the specific issue, the guestion for [the] court * * * is
whether the Secretary's interpiétation is a permissible

construction of the statute." Secretary of Labor v. Excel

Mining, LLC, 334 F.3d 1, 6 (D.C. Cir. 2003) (quoting Secretary

of Labor v. Cannelton Industries, Inc., 867 F.2d 1432, 1435

(D.C. Cir; 1989) (internal quotatibn marks omitted)). |?he'Court
should defer to "a reasonable interpretation” by the Sécretary.
E§gg£/ 334 F.3d at 6 (guoting Chevron, 467 U.S. at 844).
"Moreover, in the statutory scheme of the Mine Act, the
Secretary's litigatiﬁg:position [before the Commission] is as
mpch ah‘exercise of'aelegated lawmaking powers as is the
Secretary's promulgation of a * * * health and éafety standard,
"and is therefore deserving of deference.” HEEESLI 334 F.3d at 6
(brackets by the Court) (citations and internal guotation marks
omitted) . |

An agency's interpretation of a standard the agency has
promulgated under a statute it is entrusted with admihistering
is entitled to deference, and the agency's interpretation must
be accepted as long as it is not plainly erroneoﬁs or

inconsistent with the language or the purpose of the standard.

Martin v. OSHRC, 499 U.S. 144, 150-51 (1991); Secretary of Labor

v. Ohio Valley Coal Co., 359 F.3d 531, 534-35 (D.C. Cir. 2004);




Excel, 334 F.3d at 6. A standard must be interpreted in a
ménnefﬂthat furthers the purposes of the standard and the
underlying statute, not in a manner that thwarts those purposes. .

Secretary of Labor v. Western Fuels-Utah, Inc., 900 F.2d 318,

W

320 (D.C. Cir. 1990) (a regulation must be interpreted in a
manner that furthers the safety purpose of the statute); GAF

Corp. .v. OSHRC, 561 F.2d 913, 915 (D.C. 'Cir. 1977) (a regulation

must be interpreted in a manner that furthers the pu#pose of thé
regulétion).

Einally, the factual findings of the administrative law
judge must be affirmed if they are supported by substantial

evidence on the record as a whole. Donovan on behalf of Chacon

v. Phelps Dodge Corp., 709 F.2d 86, 92 (D.C. Cir. 1983)

(applying Section 113(d) (2) (A) (ii) of the Mine Act, 30 U.S.C.
§ 823(d) (2) (A) (i1)). ."Substantial evidence"” means such

"relevant evidence as a reasonable mind might accept as adeguate

to support [the judge's] conclusion.™ American Fed. of State,

County & Municipal Employees Capital Area Council 26 v. FLRA,

395 F.3d 443, 447 (D.C. Cir. 2005). The "possibility of drawing
two inconsistent conclusions from the evidence does not prevent

[a judge's] fiﬁding from being supported by substantial

evidence." Schoenbohm v. FCC, 204 F.3d 243, 246 (D.C. Cir.),

cert. denied, 531 U.S. 968 (2000).

7
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C. The Judge's Finding that Twentymile Violated 30.C.F.R.
§ 48.7(c) Because Unplugging the Rock Chute Constituted
a Distinct "Task™ for Which New  Task Training Was . .
Required Is Supported by Substantlal Evidence and
Accords with Appllcable Law'

1. The judge s interpretation of the standard is reasonable

Subpart A of 30-CiF.R. Part 48, whlch applles to

underground miners, sets forth requirements with respect 'to five
categories of training: new miner training,-experienced’miner
training, new task training, annual refresher traininé, and
hazard recognition and avoidance traininé. Section 48}7(c)'of
Subpart A, which pertains to new task training and is the
provision at issue iﬁ_fhis case, states in relevant part:

Miners asaigned a new task * * * shall be

instructed in the safety and health aspects

and safe. work procedures of the task * * *2
prior to performlng such task.?

1 Commissioners Beatty, Jordan, and Young affirmed the
judge's finding of a violation on this ground. 26 FMSHRC at 671
(J.A. 177). As discussed below in subsection D, Chairman Duffy

and Commissioner Suboleski affirmed the judge's finding of "a
violation on the ground that, as a subtask within the general
task of "beltman,"” unplugging the rock chute required new task
training. That ground was the ground the Secretary advanced

before the judge.

2 New task training may be given "by a qualified trainer, or
a supervisor experienced in the assigned task, or other person
experienced in the assigned task.”™ 30 C.F.R. § 48.7(e). See
Tr. 195, 253 (J.A. 126, 141).

} It is uncontested that, if any task training was required in

this case, it was task training required by Section 48.7(c).

25 FMSHRC at 383 (J.A. 163); Twentymile Opening Br. 16; Tr. 113

(J.A. 106). It is also uncontested that none of the six miners

named in the amended order received task training in unplugging

the rock chute before engaging in that activity on June 6, 2000.
8 .



The term "task," as used throughout Subpart A, is defined as "a

; wofk aésignment that includes duties of a'jog that occur on a
regular basis and which requires physical abilities and job
knowledge."_ 30 C.F.R. § 48.2(f). Although neither Section
48.7 (c) nor Section 48.2 (f) explicitly addresses whether the job
of unplugging Twentymile's rock chute constituted a distinct
"taskJ.for which.néw task tréining was required, the judge
properly determined that, read in a safety-promoting context,
‘those perisions are reasoﬁably'interpreted to requife just
that. 25 FMSHRC at 382-84 (J.A. 162-64).

In determining whether the Jjob of unplugging the rock

chute occurred on a "regular basis,"? the judge considered

Ex. G-8 (J.A. 33-37); Tr. 32, 39, 125, 128 (J.A. 85, 87, 109).

¢ Citing the definition of "regular" in Webster's Third New
Intn'l Dictionary (2002) at 1913, the judge correctly held that
the phrase "regular basis" in Section 48.2(f) connotes
"repetition and recurrence." 25 FMSHRC at 384 (J.A. 164). The
judge reasonably concluded "[w]hile there may be a point at
which a recurrence is so distant as to render it outside the
standard, a job that recurs as much as two or three times a year
is of the kind * * * contemplated within [the standard'sj
meaning." Ibid. . See also 26 FMSHRC at 676-78 (J.A. 182-84).
It is established law that statutory and regulatory terms are
ordinarily to be given their common dictionary meanings.
Indiana Michigan Power Co. v. Dept. of Energy, 88 F.3d 1272,
1275 (D.C. Cir. 1996); Walker Stone Co., Inc. v. Secretary of
Labor, 156 F.3d 1076, 1081 (10th Cir. 1998).

The dictionary definition of "regular" applies to something
that recurs at "stated, fixed or uniform intervals” (emphasis’
S 9



whether a "reasonably prudent operator familiar with -the ﬁining
indu%try and the protective purposés of the standard [woﬁ%d]
have recognized that unplugging the rock chute would occur on a
regular basis * * *_," 25 FMSHRC at 383-84 (J.A. 163—6?5..'After
feviewing thé recSr&-evidence, the judgé answered that question
in the affirmative. 25 FMSHRC at 384 (J.A:'164). Recognizing
that the ﬁewly—installed rock chute had never become plggged
before,. the judge found that Twentymile reasonably éhoﬁld have
anticipated'that the chute would become‘plugged on a regular
basis. Ibid. The judge infer;ed this from the fact that
Twentymile had constructed the rock chute with four access doors
and tWélinternal mopitoring devices to indicate when material
stopped flowing in\thé chute, and the fact that other transfer
chutes at the mine had become plugged on a fegular-basis. Ibid.
See Tr. 86, 163 (j.A. 99, 118).

The judge recognized that determining whether a job occurs
on a "regular basis" depends on "the conditions and work

practices existing at the particular mine involved * * *,

supplied) -- and the judge reasonably stated that the unplugging
job would recur as much as two or three times a year.

R. Lincoln Derrick, Twentymile's own safety manager,
acknowledged that task training was given for the analogous
activity of moving longwall equipment, even though such moves
occurred only approximately every eight months. Tr. 294-95

(J.A. 151-52).
10



25 FMSHRC at.383 (J.A. 163). Twentymile aseerts that, beceuee
Sectioh 48.2(f)'s definition of "task" is phnased in terms of

| jbb du£ies that "occur on a reéular basis” (emphasis suppiied),
the Commission erred in affirming the judge's finding by

engaging in "speculation" as to whether the job of unplugging

the rock chute would occur on a regular basis. Twentymile

Opening Br. 19-23. Twentymile is misfaken. Because the rock
ehute was newly installed, one cannot look to the history of the
rock.eﬁute to aﬁswer the questiqn._ Using common sense and the
rule of reason, the judge in this case could only look to -the
construction of the rock chute, which indicated recognition of a
real possibility that the rock chute would become plugged, "and
eo the fact that other chutes ét-the mine had become plugéed, to
determine whethef the operator reasonably should have

anticipated5 that the rock chute would become plugged on a

regular basis.®

> Predicting future events on the basis of presently known
facts is hardly a practice unheard of in the law. For example,
"[hlearings on preliminary injunctions necessarily look to the
future and decisions must rest on comparative, tentative
assessments of the course of events if the injunction is.issued,
and if it is not."™ FTC v. Weyerhaeuser Co., 665 F.2d 1072, 1080

{D.C. Cir. 1981).

6 Twentymile is also mistaken in suggesting that the judge

erred in considering the history of chutes becoming plugged

"regularly in other mines. Twentymile Opening Br. 20. The

judge reasonably confined his analysis to the construction of

the rock chute and to the history of other chutes at thlS mine
11
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The approach advocated by Twentymile -- that one can find
thatra job duty "occur{s] on a regular basis" only EEEEE;%t has
occurred on a regular basia -- atands the legic and the purpose
of the new task training requirement on its head. If ﬁiners
aesigned to a-job'ddty_must repeatedly Ee subjected to the
hazaids inherent inrthat assignment beforeﬁit can be saidvto
occur on a regular basis, those mihers will repeatedly.pe
subjected, without training, to the very hazards that aew task
training is.intended to address. Under,Twentymile’s appreach,
the very element that made task training in this case so
important -— i.e., the:fact that the task had not been performed
before ;— would meap'that new taskrtraining was not requi;ed.
Conversely, under Tweatymile's approach, waiting until a miner
has repeatedly engaged in a job duty before it can be considered
to occur with regularity weald mean that the task is no longer
"new”" to that miner -~ which misses the very purpose of new task.
training. The Secretary cannot have intended an anomalous
interpretation under which task training is not required

precisely when it is most needed. See Chemical Mfrs. Ass'n v.

EPA, 919 F.2d 158, 165 (D.C. Cir. 1990) (rejecting as "anomalous

at best" an interpretation that would subject to less stringent

becoming plugged. 25 FMSHRC at 384 (J.A. 164). See Tr. 171,
190-91, 222, 223, 227-28 (J.A..120, 125, 133, 134, 135).

12



regulation facilities that Congress identified as particularly

hazardous) . : )
By definition, new task training is particularly
appropriate, and particularly important, in cases involving

newly-installed equipment. As the Commission majority stated,
[Tlhe installation of a new piece of
equipment requires an operator to consider
whether tasks involving the equipment will
occur on a regular basis. Where a task
cannot be scheduled, but is reasonably
foreseeable as a recurring duty with
discrete health and safety concerns, an.
operator is expected to provide proper
planning and communication to ensure that
workers performing the task receive
appropriate training. To hold otherwise
would be to defer training necessary to
guard against the hazards associated with
the job until an unfortunate experience
ratifies the need for task training. Jams,
clogs, or other failures are, of course, not
scheduled events.

26 FMSHRC at 678 (J.A. 184). As the Commission further stated{
impésing a "literal definition™ of the term "regularﬁ wéuld
"create a situation in which the health and safety aspects of
events that are reasonably foreseen as recurring, butlnot at
scheduled or fixed intervalé, would escape the mine's training

program[,] * * * [clontrary to the general intent of the Mine

Act and more specifically to the training provisions."

Ibid.




,Applyiﬁg a rigidly literalistic interprétation of the
phfage "occur on a regular basis" to Subpart A's new task”
training provision woula bg pafticularly»iqappropriate because
that'phraée appears in the definitional section that aéplies
throughout Sﬁbpart A; and hence is coﬁc£ed'in general enough
terms to be applicable to all Subpart A tréining requirements
where it éppears. When the definifion of "task" is spepifically
applied to new task training, it must be interpreted-in a manner
that is consistent‘with the purpose of néw task trainihg.m-§g§
2A Norman J. Singer, Statutes and Statutory Construction
§ 47.07, at 230v(6th.ed. 2000) ("In order tp avolid repugnance
with ofher parts oflfhe act and conflict with legislatiVe
inteht, the words Jin'a statutory definition] may be restricted
or expanded by the subject matter") (footnofe omitted). See

alsd Cole v. U.S. Capital, Inc., 389 F.3d 719, 725-27 (7th Cir.

2004) (a statutory definition must be interpreted in the context
of the purpose of the statutory provision to which it is

applied); U.S. Dep't of Labor v. North Carolina Growers Ass'n,

377 F.3d 345, 353 (4th Cir. 2004) (same). The judge's
interpretation of the phrase "occur on a regular basis" in this
case advances the purpose of the new task training provision; .

Twentymile's interpretation vitiates it.

14



Twentymile also suggests that, because no evidence was
pfesenﬁed that the rock chdte became plugged again after June 6,
’2000, £he judge was required to infer that the chute would'not
become plugged on a regular basis. Twentymile .Opening Br. i3,
i8, 24i Agéin, Twentymile 1s mistaken. .The»fact that the chute
may not have become plugged again after June 6, 2000," does not
establish that, on June 6, 2000; Twentymilé should not |
reasonably have anticipated that it would become plugged again, .
and hence have brovided new task training. More important, it
is unqontested that after June 6, 2000, Twentymile made
significant alterations to the chute for the very purpose of
reducing the likelihood thét it would become plugged-again,
including the installation of additional plug indication
switches at each access door, a permanently mounted washing
system, and two electromagnetic vibrators; Ex. R-5 (J.A. 75-
76); Tr. 179-180 (J.A. 122). Those alterations affirmafively
indicate that the operator anticipated that, after Juné 6, 2000,
the chute, as configured on June 6, 2000, was likely fo become
plugged on a regular basis. Under the judge's analysis,”the

issue in this case is whether the operator reasonably should

have anticipatéd that the chute, as configured at the time of

7 There is, of course, no record evidence as to whether the
rock chute became plugged again after the evidentiary hearing
closed in May 2002.
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the events in question, would become plugged on a regularlEasis,
éna hence should have provided the miners with appropriate task
tralnlng before assigning them to unplug the chute.
Twentymlle s approach would defeat the safety purpose of the new
task traininé statdérd because it would.permit‘an operator to
justify a feilute to provide training entirely on the basis of
operational chénées it made after the fact -- i.e., after'the
operation for which training was needed was completed.
TWentymile is also incorrect in its assertion that the”
Secretary must establish that any individual miner will be
regularly-exposed to the hazards inherent in the task befote
that miﬁer can be,reéuired to receive task training. Twentymile
Opening Br. 16-19.. Section 48.2(f) defines "task" as "a work
assignment thatvincludes duties of a job that occur on a regular
basis * * *." (Emphasis supplied). By the plain language of
Section 48.2(f), it is the nature of the job assigned to the
miner -- i.e., a job that occurs "on a regular basis" at the
mine® -- that determines whether it constitutes a "task" for
which training is required, not whether the job will be
regularly performed by a particular miner. The haéards

associated with a new task threaten the miner assigned to

8 ‘Unless the requirement for task training was limited to
jobs that occur on a regular basis, it would be difficult, if
not impossible, to find someone at the mine qualified to

instruct miners in such tasks.
16



perform thatntask, and may threaten others, even if that miner
is only assigned to perform it once. If Twentymile's"

' ihterp?etation were accepted, an operator could assién a
different untrained miner every time a regularly occﬁrring task
needs io be.performed and never provide task training to any of
the mineré, thereby exacerbating the hazards of the task by
ensuring that only untrained miﬁers perforﬁ it. There coﬁld be

few more obvious ways of ensuring that miners will get hurt.

2. Substantial evidence supports the judge's finding

SubStantial evidence supports the judge's finding that
Twentymile reasonably should have anticipated that the rock
chute would become plugged on a'regular basis. It was "obvious"
fo William Denning, MSHA District 9 Staff Assistant to the |
District Manager; that the four access doors designed into the
side of the rock chute were installed to facilitate all types of
maiﬁtenance, including maintenance to "keep the materiai flowing
properly through that chute." Tr. 86, 112-13 (J.A. 99, 105-06).
See also Tr. 146 (J.A. 114). Twentymile also constructed the
" rock chute with two internal monitoring devices that would
notify the operator if material stopped moving through the
chute. Tr. 163 (J.A. 118). The other chutes at the mine became
plugged on a regular basis, as 6ften as every four to five

months, and required unplugging by the conveyor maintenance

17
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crew. Tr. 171, 190-91, 222, 223, 227-28 (J.A. 120, 125, 133,
134; 135). Finally, the fact thaf the rock chute becamegplugged
after less than two weeks of dperation supports the judge's
finding that Twentymile reasonably should have anticipéte& that
it would.becﬁme gluéged on a regular ba;is: The judge's'findingt
that it was reasonably likely that the rock chute would become
plugged on a regular basis does not represeht "a gloss,pf
speculation and anticipation,” as Twentymile contendsl
(Twentymile Opening Br. 20); it repreéenfs an exercise of.the
judge's authority to draw "reasonable inferences * * * from the

evidence."” United States Testing Co. v. NLRB, 160 F.3d 14, 18

(D.C. éir. 1988} . pﬁder the "substantial evidenceﬁ standard of
review, a factfinder'é reasonable inferences are owed aeference
by the Court. Ibid.

Twentymile argues that unplugging the roék chute was not a
"new" task because there were no hazards associated with
performing work around the newly-installed rock chuté that the
miners were not previously-frained to recognize in performing
other work. Twentymile Opening Br. 24-26. Twentymile is
incorrect on two grounds. First, simply because a danger
similar to a danger involved in unplugging the rock chute
existed elséwhere in the mine does not mean that such a danger

would have been recognized by a miner in the context of the rock

18



chute or thaf the means of avoiding such a danger would have
béen the same ét the rock chute as elsewhere. For example, the
.-désign.of the rock chute made spilis from its multiple accéss
doors more likely than spills elsewhere (where.chutes did not
have JECess.doofé), and taking shelter under the rock chute's
platforms (as, by happenstance, miners Winey and Fadely were
able ‘to do) was a safety measufe unavailabie elsewhere.  fr. 40
kJ.A. 87) .

Second, thé rock chute did pose dangeré dissimilar to those
encbuqtered elsewhere in the mine. For example, while other
‘transfer chutes at the mine were smaller and angled at
approximately 60 degrees ffom the horizontal, the rock chute
descended at a straight 90 degrees. Tr. 181, 222 (J.A. 123,
133). The dangérs inherent in the rock chute's unique désign'
included the openings that miners and matefial could fall
through, the access doors that might be opened or, if insecufely
closed, come open wheﬁ they should not, confined workiﬁg spaceé,
narrow landings, and high vertical ladders. Tr. 42, 111
{J.A. 88, 105). Indeed, thé injuriés sustained by miner Webb
illustrate precisely what could happen when a miner was

permitted to work at the rock chute without task training.9 The

? The record indicates that the lack of task training'
probably contributed to the accident. Ex. G-5 (J.A. 26-27);

Tr. 117, 239 (J.A. 107, 138).
- ' 19



nature of the task training required to be given to minefg
before they were assigned to unplﬁg the rock chute was d?gcribed
with particularity by Inspector Gibson and included training in
"opening and closing doors * * *, ascendiné and descenéiné of
the ladder - *I[,“and] hazard recogniEiom" at the chute.
Tr. 62 (J.A. 93). See also Exs. G-4, G-12: (J.A. 16, 44-54);
Tr. 111, 119 (J.A. 105, 107).
D. - The Judge's Finding that Twentymile Violated 30 é.F.R.

§ 48.7(c) Should Also Be Affirmed Because, As a. Subtask

Within the General Task of "Beltman," Unplugging the, .-
Rock Chute Required New Task Training'®

Even if the'judge:did not act properly in finding that
Twentymile reasonably should have anticipated that the rock
chute would become plugged on a regular basis -- and, as
established above,‘he did -- the Secrefary carried her burden of
proof in another manner. As she argued to the judge at the
hearing and to the Commission on review, the Secretary carried
her burden of proof because she established (1) that the réck

chute was an integral part and extension of the mine's existing

10 Commissioner Suboleski and Chairman Duffy concurred in
finding that the standard was violated, but did so on the basis
of this rationale. 26 FMSHRC at 671, 689-91, 692 (J.A. 177,
195-97, 198). Contrary to Twentymile's suggestion (Twentymile
Opening Br. 22), Commissioner Suboleski did "join in the '
majority decision as to the fact of the wviolation"; he simply
did so on the basis of the rationale advanced by the Secretary
at trial, rather than on the basis of the analysis adopted by

the judge.
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conveyor system; (2) that the existing conveyor system rgquirea
thé-unplugging of transfer chutes on a regular basis; andh

(3) that the rock chute pqsedva'distinct sgt of safety hazards
to miners working around it.*! -

The roék chuﬁe“was‘aﬁ'integral pa£t'and.exfension of the
mine's conveyor system. Tr. 40-41, 106, 145 (J.A. 87-88, 104,
114)y. 1In fact, the rock chute reélaced a series of fqu;
conveyor belts. Tr.’16§ (J.A. 120). The rock chute Qas one of
the mine's several transfer chutes. Tr.-228, 229 (J.A. 135).

Maintaining the entire conveyor system was a daily activity
for the mine's beltmén: Tr. 66-67, 113, 192, 228 (J.A. 94, 10¢,
125, 135). The posifion of "beltman" includes working at
transfer chutes. §§§lEx. G-10 (J.A. 38-40) (position
description of beltman); Tr. 107-09, 193, 230 (J.A. 104-05, 126,
135). 'The existing conveyor system required fhe unpluéging of
transfer chutes on a regular basis._ Tr. 190-92, 223, 227-28
(J.A. 125, 134, 135).

Finally, working at the rock chute was a "subtask" within

the general task of "beltman"; it posed its own distinct dangers

1 The judge and the Commission did not rely on or address
this argument below. On appeal to the Commission, however, the
Secretary, as the prevailing party on the merits, may advance an
argument that would provide another avenue by which the
Commission could have reached the same result. Dandridge v.
Williams, 397 U.S. 471, 475-76 n.6 (1970); LaShawn A., by Moore
v. Kelly, 990 F.2d 1319, 1325 (D.C. Cir. 1993), cert. denied,

510 U.Ss. 1044 (1994).
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and théreforé required its own task training. Tr. 109, 149
(JiA.‘}O5, 115). As with any substantiélly new activity within
a minef's general job description (such as operating a new>truck
assigned to a truck driver or maintaining a new piete of
machigéry aSsigned to a mechanic), unplﬁgging the rock chute
presented its own specific dangers and thus required specific
task -training to address thoseidangers.‘ T?. 86, 121 (J.A; 99,
108). See Tr. 237 (J.A. 137). A number of those dangers were
assbéiated with.working around the rock chute regardless of
whether the job was to unplug the chute or to perform some other
type of maintenance-on it. Tr. 86.(J.A. §9). Accordingly,
Twentymile should have provided new task training with respect
fo the rock chute before sendingrany miners to perform any work
at the chute.

Contrary to Twentymile's suggestion (Twentymile Opening Br.
23-25), it is not sufficient that an operator providé téék
training only in the dangers associated with a general job
description such as "beltman."” Tr. 126 (J.A. 109). As Roderic
Breland, MSHA Western Regional Manager for Educational Field
Services, testified, Twentymile has recognized "elemental
breakdowns of job occupations [and] recognize[d] there ére tasks
within the overall task of a beltman." Tr. 125 (J.A. 109).> See

also Tr. 235, 237 (J.A. 137). Thus, beltmen were task-trained
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in belt moves and splices. Ex. G-8 (J.A. 33-37); Tr: 125
(J..A.. 109). See also Ex. G-12 (J.A. 44-54) . Indeed, Crew
Foreman Winey set forth "c;eaniﬁg plugged ghute" as the "task"
being performed at the time of the accident on Twentym;le;é OWIl
ihcident invéétigatfon_form. Ex. G-11 kJ.A. 41); Tr. 238
(J.A. 137). B

" The ﬁraining required for any‘particulér task depepdS'on
the miner's work duties and his exposure tovdanéers. &r. 112
'(J.A.'105)._>As Winey, Twentymile's own QitnéSs, recognized,
task traininé.needs to be "updated fairly routinely. It's
ongoing."” Tf. é40 (J.A. 138). "Partial training"” in the
generai task, i.e.,.fraining that édequately addresses the new
subtask, is all that is required; in fact, that is the manner in
which task tréining is normally provided. Tr. 120-121,. 240, 290
.(J.A. 107-08) .*?

As new tasks are developed at the mine, it.is the

operator's responsibility to determine-what dangers are
associated with those new tasks and what task training miners

assigned to those tasks will need. Tr. 129-131, 289 (J.A. 110,

150) . Miners assigned to such tasks without task training are a

12 Edwin Brady, Twentymile's conveyance manager, acknowledged
that there are numerous "tasks within the job of beltman" and
that "[aln underground conveyance system is one that continuously
changes * * *. % Tr. 155-56, 195 (J.A. 116, 126). Brady stated
that Twentymile provided task training for several subtasks
performed by beltmen, including belt moves, splicing, and
winders. Tr. 203-04 (J.A. 128).
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danger not oﬁly to themselves, but to others working around
them. ' Tr. 44 (J.A. 88). | \

Iﬁ short, as the serious éccident in this case illustrates,
assignment to perform a new element of an existing task that
poseslzts own set of dangers -- in this éase, unplugging the
rock chute.as part of general conveyor maintenance -—- requires
task ‘training in that new elemeht. Tr.'86; 98, 107 (J.A.'99,
102, 104). Twentymile's failﬁre to provide such training with
respéét to unplﬁgging the rock chute violated Section 48.7(c).

YII.

THE COMMISSION ACTED PROPERLY IN MODIFYING THE ORDER
ISSUED BY THE SECRETARY UNDER SECTION 104 (g) OF THE
MINE ACT TO A CITATION UNDER SECTION 104 (a) OF THE ACT

A. Twentymile's Argument Is Not Properly Before the Court

A three-member Commission majority, reasoning that a
withdrawal order under Section 104(g) of the Mine Act is
statutorily required to specify the miners being withdrawn and
to be issued on fhe spot, and determining that the order issued
in this case failed to satisfy fhose requirements, found that
the order was invalid. 26 FMSHRC 672-75 (J.A. 178-81).
Emphasizing that the fact Qf violation survived, however,.and
exercising the Commission's statutory authority to modify
orders, the Commission majority modified the order issued under

Section 104 (g) of the Act to a citation under Section 104 (a).
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26 FMSHRC at 672 (J.A. 178) (citing Section 105(d) of the Act,

30 U.S.C. § 815(d)).**

Twentymile asserts that the Cdmmissiog acted improperly
becadse, Twentymile argues, a withdrawal order under Séction
104(g) is thé only remedy the Mine Act germits for failure to
train miners. Twentymile Opening Br. 29-3i; Twentymileifailed
to drgé tﬁis argument before the Commission; however, e;thér
during oral argument, Wwhen the Commission sua sponte ?aised the
possibilify.of modifying the Séction 104<g) order to a Section
104(a)-citation,_or by filing a petition for reconsideration
after the Commission'iésued its decision. See 29 C.F.R.
§_2700;78 (permittiﬁé parties to file petitions for
recohsideration). \Seétion 106(a) (1) of the Mine Act, BO_U.S.C.
§.816(a)(1), states that, absent "extraordiﬁary circumstances, "
"[n]o objection that has not been urged before the Commission
shéll be considered by the.court * % *x " Because Twéntymile
failed to urge the argument in question before the Commission,
andrbecause that failure is not excused by the existence of

extraordinary circumstances, the argument cannot be considered

by the Court. Woelke & Romero Framing, Inc. v. NLRB, 456 U.S.

13 Commissioners Suboleski and Jordan found it unnecessary to
reach this issue. 26 FMSHRC at 689 n.28, 693 n.29 (J.A. 195
n.28, 199 n. 29). The Secretary believes that the majority was

authorized to modify the order - to a citation; the Secretary
“takes no position as to whether, in the circumstances, the

majority was reguired to do so.
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645, 665-66 (1982) (applying statutory language identical to

Section 106(a) (1)'s); Contractors' Labor Pool, Inc. v. NLRB,

' 323 F.3d 1051, 1061-62 (D.C. Cir. 2003) (same); Lee Lumber &

Building Material Corp. v. NLRB, 310 F.3d 209, .216-17 (D.C. Cir.

v

2002) (same) .

B. Twentymile's Argument Is Not Persuasive

‘In any event, Twentymile's argument is unpersuasive.

Section 104 (a) states in relevant part:

If, upon inspection or investigation,
the Secretary or [her] authorized :
representative believes that an operator of
a coal or other mine * * * has violated this
Act, or any mandatory health or safety
standard, rule, order, or regulation
promulgated pursuant to this Act, [slhe
shall, with reasonable promptness, issue a
citation to the operator.

30 U.S.C. § 8l4(a) (emphasis supplied). The language of
Section 104 (a) could hardly be plainer: the Secretary is
authorized to issue a'citation if she believes that a mine

operator has violated any standard. See Otis Elevator Co. v.

Secretary of Labor) 921 F.2d 1285, 1290 (D.C. Cir. 1980) ("the

phrase 'any independent contractor performing services * * * at

[a] mine' means just that -- any independent contractor
performing services at a mine") (footnote omitted) (discussing

Section 3(d) of the Mine Act, 30 U.S.C. § 802(d)).

Nothing in Section 104 (g) militates against such a reading
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of the language of ‘Section 104 (a).'* Section 104(g) mereiy
aufhérizes the Secretary to issue'a withdrawal order if.épe
finds that a miner has not receivednthe training required by the
Secretary; it_contains no language that relates in any'@ay to
issuance of é citgtibn under Section 1o§(ay for violation of a
training standard. It is a fundamental prihciple of statutory
éonstruction that when two statuto£y'provisions are inyglvéd,

the provisions must be interpreted, if possible, in a manner

that gives effect to the language of both. Independent

Insurance Agents of America, Inc. v. Hawke, 211 F.3d 638, 643-44

(D.C. Cir. 2000); Halverson v. Slater, 129 F.3d 180, 185

(D.C. Cir. 1997); Qi-zhuo v. Meissner, 70 F.3d 136, 139

(D.C. Cir. 1995). .An interpretation that the Mine Act both

14 Section 104 (g) of the Mine Act provides in relevant
part:

If, upon any inspection or
investigation * * * the Secretary * * *
shall find employed at a coal or other mine
a miner who has not received the requisite
safety training as determined under section
115 of the Act, the Secretary * * * shall
issue an order under this section which
declares. such miner to be a hazard to
himself and to others, and requiring that
such miner be immediately withdrawn from the
coal or other mine, and be prohibited from
entering such mine until [the] Secretary
determines that such miner has received the
training required * * *,

30 U.S.C. § 814(g) (1).
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authorizes tﬁe Secretary to issue a Section 104 (g) order

withdrawing untrained miners and authorizes the Secretary to
" issue é Section 104(a) citatioh alleging a training violation
comports with that principle;15 Twentymile's interpreﬁation

flouts”that'principle because it effectiﬁely.rewrites the
statutory language by inserting the word "only" into the Act
where Congress did not use it (i.e., Section 104(g)) and

deleting the word "any" from the Act where Congress did use it

(i.e.: Section 104 (a)).

15 For the reasons stated above, the Secretary submits that
the interpretation advanced above reflects the plain meaning of
the statute. If the statute does not have a plain meaning -—-
i.e., if it is ambiguous -- the Secretary submits that her.
interpretation is reasonable and entitled to deference. "([I]n
the statutory scheme of the Mine Act, 'the Secretary's
litigating position [before the Commission] is as much an
exercise of delegated lawmaking powers as is the Secretary's
promulgation of a health and safety standard,'’ and is therefore
deserving of deference." Excel, 334 F.3d at 6 (citation
omitted). An agency interpretation is entitled to "'particular
deference'" if it is an interpretation "'of longstanding
duration[.]'" Id. at 7-8 (quoting Barnhart v. Walton, 535 U.S.
212, 220 (2002)). Although the Secretary did not issue a
Section 104 (a) citation in this case, the Secretary's
longstanding practice has been to issue Section 104 (a)
citations, where appropriate, in training cases. See, e.9.,
Western Fuels-Utah, 900 F.2d at 319-20 (the Secretary issued a
Section 104 (g) order and a Section 104(a) citation); Mingo Logan
Coal Co., 19 FMSHRC 246, 247 (1997), aff'd, 133 F.3d 916

(4th Cir. 1998) (Table). See generally MSHA Program Policy
Manual, Vol. I, "Section 104(g) (1) Orders of Withdrawal =-
Untrained Miners" (May 16, 1996) (describing the circumstances
in which MSHA issues a Section 104(a) citation for a training
violation), available at www.msha.gov ("Compliance Info").
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- In addition to disregarding the statutory language,
Twénfymile's argument Hefies common sense; As the legislgtive
history explains, inadequate miner training was one of Congress'
prinCipal concerns in enacting the Miné Act. S. Rep. Ng, §5—181
at 4-5, 49-51, reérfnted in Leg. Hist. ét 592-93, 637-39. If
Twentymile's argumeht were accepted, howevéf, the Secretary
could take enforcement action against inédequate train;pg'4—
i.e., issue a Section 104(g) withdrawal order -- only if an MSHA
inspedtor were on the spot, i.e., presenﬁ when inadequétely'
_trainea miners were present.16 Under 'such a scheme, training
violations would be ﬁofe difficult for the Secretary to combat
than other violatiops -- which, under the terms of Section
104 (a), an MSHA inspeétor who believes a violation "has

occurred” may cite even if he was not on the spot when it

occurred.

See Emerald Mines Co. v. FMSHRC, 863 F.2d 51, .58
(D.C. Cir. 1988) (interpreting similér terms in Section

104 (d) (1) of the Act, 30 U.S.C. § 814(d)(1)). The notion that
Congress inteﬁded the Secretary to have diminished enforcement

authority when combating one of the problems with which Congress

16 MSHA inspectors are not always present in mines. MS3HA is
statutorily regquired to inspect underground mines four times a
year and surface mines two times a year. Section 103 (a) of the

Mine Act, 30 U.S.C. § 813(a).
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was most concerned is "anomalous at best." Chemical Mfrs.

@égigd 919 F.2d at 165. , \
fn short, Congress did not intend the Secretary to have
diminished enforcement authority with respéct to training
violagions;'it intended her to have enhanced enforcement
authority'—— i.e., authority to issue a Section 104(g) order and
authority to isshe a Section 104(a) citatign -- with respéct to
training violations.'” The legislative history does not describe
the Section 104kg) order as an exclusive enforcement sanction;

it describes it as a "special enforcement sanction{.]"” S. Rep.

No. 95-181 at 50, reprinted in Leg. Hist. at 638.

Implicitly invoking the maxim expressio unius est exclusio

alterius, Twentymile attempts to prop up its argument by
pointing to the fact that Section 107 (a) of the Mine Act,
30 U.S.C. § 817(a), specifically»states that the issuance of a

withdrawal order does not preclude the issuance of Section

17 ‘Moreover, Section 110 (a) of the Mine Act provides:

The operator of a coal or other mine in
which a violation occurs of a mandatory
health or safety standard or who violates
any other provision of this Act, shall be

assessed a civil penalty by the Secretary
* * %

30 U.S.C. § 820(a). If the Secretary were precluded from citing
training violations because they were not observed while they
were occurring, but were discovered after-the-fact, she would be
unable to fully implement the clear mandate of Section 110(a).
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104 (a) citation, and Section 104 (g) does not so state.

Twentymile Opening Br.. 29-31. The expressio unius maxim;

however, is a non-dispositive principle whose force in a

particular situation "'depends entirely on context * * *.

Martini v. Federal National Mortgage Ass'n; 178 F.3d 1336, 1342—.

43 (D.C. Cir. 1999), cert. dismissed, 528 U.S. 1147 (2000)

(quoting Shook v. District of Columbia Financial Responsibility

& Management Assistance Auth'y, 132 F.3d 775, 782 (D.C. Cir.

1998)). The maxim loses force when there are "other plausible
explanations for an omission” -- a possibility that "grow(s]
mdre likely as the contrasted contexts grow more remote from

each other." Clinchfield Coal Co. v. FMSHRC, 895 F.2d 773, 779

(D.C..Cir.), cert.\deﬁied, 498 U.S. 849 (1990). This Court has
- frequently found the maxim, standing alone,'to be "too thin a
reed" to support an argument that Congress has unambiguously
addressed an issue (Martini, 178 F.3d at 1343 (citation and
internal quotation marks omitted) (collecting cases)), and has
stated that an agency's refusal to read an ambiguous statute in
the manner éuggestéd by the maxih is entitled to deference if
the agency's interpretation "is otherwise reasonable." Texas

Rural Legal Aid, Inc. v. Legal Services Corp., 940 F.2d 685,

694 (D.C. Cir. 1991).



In this.case, there is a plausible explanation other thén
TWentYmile's for the fact that Section 107(ah'spe¢ifies that the
' issuanée of a withdrawal order does not preclude the iséuancé of .
a Section 104{a) citation, and Section 104 (g) does not.
Secti6;'104{g) pertains to situations that are violations of a
training étandard. Because Congress had already made clear at
the beginning of Section 104 thét the Secrétary could issﬁe a
Section 104 (a) citation for a violation of "any standard"

-- a bhrase that plainly included a violation of a training

standard -- Congress had no need to make that clear again in
Section 104{g). In contrast, Secticn 107(a) pertains to
situations -- "imminent hazards" -- that may or may not be

Qiolatiéns of a standard. See Section 3(j) of the Mine Act,
30 U.S.C. § 802(j) (defining "imminent danger"). Because the
situations Section 107 (a) addresses are not necessarily
violations of a standard, Congress may have felt a néed to make
clear that, if the situation in a particular case were a
violaﬁion of a standard as wéll as an imminent danger; the
Secretary could issue a Section 104 (a) citation as well as a
Section 107 (a) withdrawal order.

In short,'because Section 107 (a) is relatively remote in
placement from Section 104(a5, and because Section 107 (a)

addresses a different class of situations than Section 104 (a),



Congress may well have felt a need in drafting Section 105(a)
ut§ élarify what might be doubtful" -- "in Macbeth's wordg, 'to
~make assurance doubly sﬁref" -- a need it Qid not feel in
drafting Section 104(g). Shook, 132 F.3d at 782. Par#iqﬁlarly

in light of such a élausible explanation, Twentymile's reliance

on the expressio unius maxim is insufficieilit to support an

argument that, as shown above, is inconsistent with the
statutory language and common sense to begin with.

TII.

AS MODIFIED BY THE COMMISSION, THE
SECTION 104 (a) CITATION GAVE TWENTYMILE
ADEQUATE NOTICE' OF THE VIOLATION ALLEGED AGAINST IT

Twentymile argues that the Section 104{g) order, as amended
at the hearing and‘subsequently modified to a Section 104 (a)
citation by the Cémmission, did not give it 'adequate noﬁice.of
the violation alleged against it. Twentymile Opening Br. 31-37.
Specifically, Twentymile argues that the citation failed té
inform it of the "identity of the miners to be trained"
(Twentymile Opening Br. 32-35) and of thé "identity of the task
on which the miners needed to be trained.” Twentymile Opening
Br. 35-37. The Commission unanimously found that Twentymile
received adequate notice of the violation allegéd.againét it.

26 FMSHRC at 671 (J.A. 177). The Commission was correct.

|93
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A, Applicable Principles

In interpreting the statutory requirements pertaining to
' citations issued under the Occupational Safety and Health Act,

this Court has stated: _ ' .

[I]t is a familiar rule that administrative
pleadings are very liberally construed and
very easily amended. The rule has
particular pertinence here, for citations
under the * * * Act are drafted by non-legal
personnel, acting with necessary dispatch.
Enforcement of the Act would be crippled if
the Secretary were inflexibly held to a
narrow construction of citations issued by
[her] inspectors.

National Realty & Construction Co., Inc. v. OSHRC, 489 F.2d

1257, 1264 (D.C. Cir. 1973). "'The most important
characteristic of administrative,pléadings'is their
unimportance. And experience shows that unimportance of
pleadings is a virtue. * w % _m Ibid. (quoting 1 K. Davis

Administrative Law Treatise § 8.04 at 523 (1958)). Accord

Donovan v. Royal Logging Co., 645 F.2d 822, 826-27 (9th Cir.

1981); Minerals Industries & Heavy Construction Group v. OSHRC,

639 F.2d 1289, 1292-93 (5th Cir. 1981). The key concepts in

evaluating the adequacy of administrative pleadings are "fair

notice" (National Realty, 489 F.2d at 1264) and lack of

"prejudice."” -Royal Logging, 645 F.2d at 827.

The primary purpose of notice pleading is to enable the

responding party to defend itself in litigation. As this Court
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has stated in discussing the pleading requirements of Ruie 8 of

the Federal Rules of Civil Procedure:

The Federal Rules [of Civil Procedure]
establish a regime in which simplified
pleadings provide notice of the nature of
claims, allowing parties later to disclose
more préc1sely the basis of both’'claim and
defense and to define more narrowly the
disputed facts and issues through the
‘liberal opportunity for discovery and other
pretrial procedures established by the
Rules. '

Atchinson v. District of Columbia, 73 F.3d 418, 421 (D.C. Cir.

1996) (internal quotation marks omitted). Accord Caribbean

Broadcasting System,.Ltd. v. Cable & Wireless PLC, 148 F.3d

1080, 1085-86 (D.C. Cir. 1998). "In other words, a plainfiff
need not allege all the facts necessary to prove its claim so
long as it provides enough factual information to make clear the

substance of that claim.” Caribbean Bfoadcasting, 148 F.3d

at 1086 (citing Atchinson, 73 F.3d at 421-22).

B. The Citation Was Adequately Specific Based on the Order as
Issued

Section 104 (a) provides in relevant part:

Each citation shall be in writing and shall
describe with particularity the nature of
the violation, including a reference to " the
provision of the Act, standard, rule,
regulation, or order alleged to have been
violated. 1In addition, the citation shall
fix a reasonable time for the abatement of
the violation.

(Emphasis supplied). Order No. 7618153, as written by the MSHA
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inspector and issued on June 16, 2000, referred to "[p]ersonnel -
*"*I*fyho had reason to work from or travel an ladders and

' landings of the 'Rock Chute' * * *" and stated: "The 'Rock

Chute' is new to this * * * mine and the miners listed above had

b

little, if ény, training pertaining to such an installation and

unplugging the plugged rock chute.”
Nothing in the language of Section-104(a) required the
inspector to specify by name the miners whose lack of training

constituted the violation. As to which miners were referred to,

the judge reasoned:

Twentymile, not the inspector, controlled
work assignments at the mine. Presumably,
the company knew whom it would assign "to
work from or travel on ladders and
landings." * * *, [A] class description
* * * was permissible because of the
operator's presumed knowledge.

2% FMSHRC at 382 (J.A. 162). Importantly, if even one of the
miners referred to in the citation was assignéd to perform a new
task without receiving new task training, the Secretary

established a violation.

Twentymile's argument that the Secretary was required to

notify it at the time the order was issued of the name of every
miner who needed task training in order "to enable the bperator
to discern what conditions require abatement (i.e., which miners

required training) and to promptiy abate the violation™
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| oy
(Twentymile Opening Br. 34) is unpersuasive for two reasons.
Fiisf, the violation occurred, and was considered by the;“
Secretary to have been ébated, long before the order was issued.
267FMSHRC at 670, 675 (J.A. 176, 181). Accordingly, apltﬁé time
if was cited; Tweﬁt§mi;e did not have tg_do anything to adbate
the violation. Second, and in any event, Séction 104(a);'unlike
Section 104 (g), does not involve a withdrawal order reggiring
that miners be trained before they can be éermitted to.re—enter
the mine. In fact, Section 104 (a) does.ﬁot specify any ., .°
particular manner in which an operator must abate a violation.
For this reéson, training of the miners involved in the
Violation was not ngéessarily the énly manner in which to
achieve abatement.. Iﬁdeed, having loné since removed the miners
involved in the violation from the vicinity'of.rock chute,
Twentymile achieved abatement by agreeing to properly train
miners before assigning them to perform work at the rock chute
in the future. As the Commission noted,

[blecause the assignment of miners to the

task of unplugging the chute is wholly

within Twentymile's control, for purposes of

abatement, the class of miners requiring

training must necessarily be broadly defined

to identify potential miners who may be

assigned to the same task in the future and,
thus, also require task training.

26 FMSHRC at 675 (J.A. 181).
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As to the task for which training was required, the judge,

nétinqwthat "the order was issued in the context of the accident

' investigation," concluded:

Everyone at the mine knew the accident
occurred during Twentymile's attempts to
unplug the rock chute. The order described
the task by describing what the subject
miners were doing: "These persons entered
the area to work at unplugging the chute
before they received safety training."”
There was no doubt as to the task for which
training was required.

25 FMSHRC at 3Sé (J.A. 162). The Commission, noting that
Twentymile‘s own accident report described the task as "cleaning
plugged chute,"‘found that the judge's conclusion "is well
supported by the record.” 26 FMSHRC at 676 (J.A. 182).

ﬁecause both the names of the miners and the nature of the task‘
were either alréady known to or readily ascertainable by the

operator of the mine, the judge's reasoning is persuasive. See

Craftmatic Securities Litigation v. Kraftsow, 880 F.2d 628, 645

(3d Cir. 1990) (specificity requirements for pleading under
Federal Rule of Civil Procedure 9(b) are relaxed "when factual

~information is peculiarly within the defendant's knowledge or

control”); United States ex rel. Russell v. Epic Healthcare

Management Grodp, 193 F.3d 304, 308 (5th Cir. 1999) (same).

Indeed, as the judge found, "the record is devoid of

evidence that the wording of the order in any way hindered
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Twentymile in its ability to present a cogent case.™: 25 FMSHRC
at-352 (J.A. 162). The record shows that Twéntymile undé;stood
‘the allegations againstbitrwell>enough both to withdraw the six
miners referred to in the order (Tr. 24, 28 (J.A. 83, ?4)) and
to defend itself at the hearing. See, é;gi, Tr. 60-61 (J.A. 92-
93). Simply.stated, the judge properly foﬁnd, and Twentymile
does not meaniﬁgfully_dispute, that_Twentymile suffered’no'
prejudice from the wording of the order as issued. Tﬂe

specificity requirements of Section 104 (a) were therefore. .’

satisfied.
C. The Citation Was Adequately Specific Based on the Order as
Amended ’ :

The judge found that, even if the order lacked sufficient
épecificity as wriiten, "the flaw was correqted'when the order
was amended without objection to include the names of those who
were not given the requisite task training.” 25 FMSHRC at 382
(J.A. 162). Not only did the Secretary amend the order'toh
specify the six named miners at the hearing (Tr. 71 (J.A. 95)),
she provided Twehtymile with the names of the six miners in her
responses to two sets of interrogatories dating back to
September 12, 2000 (less than three months after the order was
issued and more than 20 moﬁths before the hearing). .Exs. R-1,
R-2 (J.A. 69-72); Tr. 71 (J.A. 95). As the Commission stated,

"In light of this identification of the miners included in the
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citation, Twéntymile cannot seriously contest its ability to
respond to the violation alleged at trial.” 126 FMSHRC at 675
(3.3, 181). |

CONC%USION '
fgr thé reasons stated above, the Court should affirmlthose
portions df the Commission's decision affirming Twentymile's
violation of 30 C.F.R. § 48.7(c5, modifyiné the Section 164(g)
order to a Section 104 ({(a) citation,Aand sustaining the Section
104(a5 citation.as adequately specific.
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" ¢h. 22 MI:NESAFETYANDHEALTH'_ - 308802

ment. - Reymér v. U.S., C:AKy.1981, 660 F2d cnﬂ -provides for sienderds for . safety and
1136, ceniioreri denied 02 S.C1. 2009, 456 US. - *heslth-and-enforcement procedures 10 insure
544,72 1LEA2d 466. . that-siendards are met, did not crtc}axc indepen-
. ‘There is no gﬁyalg ceuse of ection for viola- f:f‘;'zruif r;:;"':r: :E:(;nﬂp‘c};:\ior:‘:?i::ﬁ
tions of his chapter. Ayals By snd Through . Jependent Coal myine for slicged imp:

?3’"‘: "’32’]9’ Mg, Co., D.LLoI0I984, 580 ciosure-of mine. Bernitsky v. US. DCFa.
ES up _w:'. i - - . *.1979;-463:F Supp. 112, affirmed 620 F.2d 948,
_ This chepier, purpos< «of ‘which is 10 protect ceriiorari -denied 101 S.C1. 208, 449 y.s. 87,
health and-safety of miners and whitch 10 that ~ 66 1L.Ed.2d 90. : R

§ 802. Definitions ,
" For the purpose of this -chapter, thé term— - )
() "‘Sec'_relary" means the Secreiary of Labor or his delegate;
{b) “commerce” means -trade, 1raffic, commerce, transportation, or
communication among the several:States; or-between 2 place in a Siate
. -and any place -outside thereof, or within:1he District of Columbia or a
- Ssession of 1the United States, or between points in the same Siate but
~ through & point outside thereof; St o Tl
{c) “State” includes a State of ihe ‘United States, the District of
- Columbia, the Commonwealth of Puerto Rico, the Virgin .Jslands,
- American Samoa, Guam, and the Trust Territory of the Pacific Jslands;
-~ {d) “operator” means any OWncr, Jessce, or other person who oper-
. ates,- controls, or supervises a coal or other mine or any independent
contractor performing services or construction at such mine;

" {¢) “agent” ‘means any person c¢harged with responsibility {for the
operation of 21l or a parl of 2 coal or other. mine or the supervision of
the miners in 2 coal or other mine;. o
{f) “person” means any jndividual, parnership, associalion, corpora-
- 1ion, firm, subsidiary of a corporation, or other organization;
(g) “miner” means any individual working in 2 coal or other mine;
S ¢ }) “coal or other mine” means (3) an area of land from which
minerals are exiracted in nonliquid ferm or, if in liquid form, are
extracted with workers underground, (B) private ways and roads ap-
‘purienant 10 such area, and (C) lends, excavations, underground pas-
sageways, shafls, slopes, tunnels and workings, structures, facilities,
equipment, machines, 100ls, or other property including impound- -
ments, relention dams, and 1ailings ponds, on the surface or under-
ground, used in, or 10 be used in, or resulting from, the work of
extracling such minerals from their naural deposits in nonliquid form,
or i in liquid form, with workers underground, or used in, or 10 be
used in, the milling of such minerals, or the work of preparing coal or
other minerals, and includes custom coal preparation facilities. In
making 2 determination of what constitutes mineral milling for pur-
poses of this chapter, the Secretary shall give due consideration 10 the
convenjence of administration resuliing from the delegation 10 one
Assisiznt Secretary of all authority with respect to the health and safety
of miners employed at one physical establishment; E
(2) For purposes of subchapters 11, 111, and 1V of this chapter, “coal
mine” means an area of Jand and all structures, facilities, machinery,
100ls, equipment, shafts, slopes, tunnels, excavations, and other proper-
1y, rea} or personal, placed upon, ander, or above the surface of such
" jand by any person, used in, or 1o be used in, or resulting from, the
work of exiracting in such area biluminous coal, lignite, or anthracite
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30 § 802

“from its natural deposits in the e
work of preparing the coal so ex

preparation facilities;

(i) “work of preparing the coal”

cleaning,
coal, ligniie, or anth

can be abated;

(k) “accident” includes a mine explosion, mine ignition, mine fire, or |-

wracted, and includes custom coal.

mine inundation, or injury to, or death of, any person; )

(1) “mandatory health or safety

standard” means the interim manda-

1ory health or safety standards established by subchapters 11 and Mof

this chapier, and the standards pr

" of this chapter;

(m) “Panel” means the '1nleﬁm Compliafn‘ce_ Panel eslabiishcd by this

chapter; and

(n) “Administration” méans the Mine Safety and Health Adminisré-

tion in the Department of Labor.
(o) “Commission” means the Fe

Commission.

(Pub.l. 91-173,§ 3, Dec.
9, 1977, 91 Siat. 1290.)

.

1977 Amendment. Par. (8). Publ.
95-164, § 102(b)(1). substituied ~Secretery of
Lebor” for “Secrerary of the Interior”.

Par. (d). Pub.L. 95-164, § 102(b)(2), (4),
substituled “supervises 2 coel or other mine or
any independent coniractor periorming servic-
s oF consiruction ai such mine” for “supervis-
es & coal mine”.

Pars. (¢), (g)- Publ. 95164, § 102(b)(4),
added “or other” following *cosl” wherever
appesring. .

Par. (h). Pub.L. 95-164, & 102(b)(3), added
svbpar. (1), designated existing provisions as
subpar. (2), 2nd, in subpar. (2), a¢.50 designal-
ed, added “For purposes of subchapiers 11, 111,
and 1V of this chapier,” following “(2)".

deral Mine Safety and Health Review

30, 1969, 83 S1a1. 743; Pub.L. 95-164, Title 1, § 102(b), Nov.

Historics] Note L o

Par. (j). Pobl. 95-164, § 102(b)}4), added
oy other” following “coal”. -

Pars. (), (0). Pubdl. 95-164, § 102(bXS),
added pars. (n) and {0).

Effective Date of 1977 Amendment.
Amendment by Publ. 95-164 efiective 120
daye after Nov. 9, 1977, excepl as otherwise
provided, see section 307 of Pub.L. 95-164, set
oul ac & note vnder scction 801 of his title.

Legitintive History. For legislative history
and purpose of Pub.L. 91-173, sec-1969 US.
Code Cong. and Adm.News, p. 2503: Sec, slso,
Pub.L. 95-164, 1977 U.S.Codt Cong..end Adm.
News, p. 3401, ~

Code of federal Regulstions

Black lunp benefite—Federal Coal Mine Health and Sefety
ovisions, sec 30 CFR 45.1 e1 seq.

Independent coniraciors, general pr

Act of 1969, see 20 CFR 410.101 et scq.

Notes of Decisions

Agency 2

Cosl or other mine 3
}Jmminent denger 4
Miner 5

Operaior &

Untform construction of definitions 3

Work of pieparing coal 7

3. Uniform construction of definitions

1n light of different remedial purposes of the
subchapters of this chaper, construction
placed on paricular definitions in _one sub-

chapier cannot be- mechanically applied 1o all

16
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arth by any means or method, andthe

s the existence of gny condition or . .
. hich could ressonably be expected to .
" cause death or serious physical harm before such condition or practice

omulgated pursuant to subchapter 1

means the breaking, crushing, sizing, ... L
washing, drying, mixing, storing, and' loading of bituminous
racite, and such other work.of preparing such coal
as is usually done by the operator of the coal minie; -
. {§) “imminem danger” mean
practice in a coal or other mine w
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"of the Federal Government, such committee is
renewed by appropriste action prior to the
od, or in the

~ Termination of Advisory Commlttees. Ad- .
visory committees in exisience o Jan. §, 1973, -
to terminste not later than the expiration of  expiration of such two-yeer peri

unless, in the case of 2 commiliee esiablished i .. . .
g : " gress, its duration is otherwise provided by
by the President or an officer of the Federal B . See section 14 of Pub 92463, Oct. 6,

 Go ment, such co! ittee is renewed b; -
vernen, S on prior 1 encwed by o0 B e, 770, se1 out in Appendix'2 1o

" ppproprisie eclion ‘prior 10 the expiration of  * . 3 n
such two-year period,.or in the case of a com-  Title 5, Government Organization and Employ-
minee smblis_hed by _lgchongnss, its t:]ura- ees. et
tion is otherwise provided by low. Advisory Legislative History.. For lepislative history

Rl blished after Jon. S, 1973, v o
commitiees established 317 "o 3.l -and purpose of Publ. 91-173, sce 1969 us. .

terminsie not leter than the expiration -of the :
Code Cong. and Adm.News, p. 2503, See, also,

1wo-year period beginning on the date of their .
. esteblishment, uniess, in the casc of @ commit- Pub.l. 95-164, 1977 U.S.Code Cong. and Adm.
‘yec established by the President or an officer News, p. 3401,

Cross References

sec section 961 of this tile.

cc ond review of siendards,
promulgation of safety

Esioblishmem of advisory commin
nees appointed under this section in

, Recommendation of- advisory commi
rule, see section 811 of this title.

§ 813. Inspections, investigations, and recordkeeping .

{a) Purposes;'_ odvance nofice; hequency} guidelines; vlghf.o! occess

Authorized representatives of th
and Human Services shall make frequent inspections and investigations in
coal or other mines each year for the purpose of (1) obtaining, utilizing,
and disseminating information relating 1o health and safety conditions, the
. causes of accidents, and the causes of diseases and physical impairments
originating in such mines, (2) gathering information with respect 10 manda-
tory health or safety siandards,
danger exists, and (4) determining whether ihere is compliance with the
mandatory health or safety siandards or with any citation, “order, or
decision issued under 1his subchapier or other requirements of this chapter.
in carrying out the requirements of this subsection, no advance notice of
an inspection shall be provided 10 any person, except that in carrying oul
the requirements of clauses (1) and (2) of this subsection, the Secretary of
Health and Human Services may give advance notice of inspections. In
carrying oul the requirements of clauses (3) and (4) of this subsection, the
Secretary shall make inspections of each underground coal or other mine
in jts entirety a1 least four times a year, and of each surface coal or other
mine in its entirety a1 Jeast two times'a year. The Secretary shall develop
guidelines for additional inspeciions of mines based on criteria including,
but not limited 1o, the hazards found in-mines subject to this chapter, and
his experience under this chapter and other health and safety laws. For the
purpose of making any inspection or in

Secretary, or the Secreiary of Hezlth and Human Services, with respect 10
fulfilling -his responsibilities under this chapier, or any amhorized repre-
sentative of the Secrelary or the Secretary of Health and Human Services,
shall have a right of emry to, upon, or through any coal or other mine.

{b} Nolice ond heoting; SubpOENOS; wilnesses; contemp! .

For the purpose of making any investigation of any accident or other
occurtence relaling 10 health or safety in-a coal or other mine, the
Secretary may, after notice, hold public hearings, and may sign and issue
subpoenas for the suendance and testimony of witnesses and the produc-
tion of relevam papers, - books, and documents, and administer oaths.

30 '

od following Jan. 5, 1973,  case of @ commiltee established by the Con-

e Secretary or the Secretary of Health -

(3). determining whether an imminent -

vestigation under this chapter, the-
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Note 17 B AR
.10 sccompany federal mine inspecior. -Monte- * deemed  2pprope
yey Coal Coi Y. Federal Mine Safery and Health ~ CF&I Sieel Corp. v. Monon, C.A.10, 1975,
Review, C.A7, 1984, 743'F.2d 589. c F.2d 868. : -
Minc sefety -officisl’s ‘memorendum, which ) - , -
was writien sfier start of coal miney sirikeand 190 Accident reporis . .
- which,celled. for spoi inspections 6n week D¢ To extent that civil penaliles imposed 8-
fore and week after sirike ended did not modi-  minisirstively were. w-oh grand jury pro-
nd its foreman

isi § secrion §13 of this titke requir-  ceedings, plaintifl_indusiry 2
y bu_isdn'dmin-"'-'

jons of ‘mines and did not d

“of citstions for violslions of. ?;n:::‘ogl::g::lity 1o contest
" found _during such regulsy -y h .
i jon. Sewell Cozl Co. v. Feders! Mine ::;:::‘l‘m;;l m‘::':::;h 'P:;;:f:nlj further

‘Safety & -Heslih Review Com'n, €
- - result in lerminstion of operations on P

. 686 F.28 1066 .
18, - Safety orders T es, snd. there’ was prospect” of irreparal
Under this scction providing that in the harm. for purposes of injunciive relief, and
cvent of sn scciden! ‘occurring in 8 cosl mine, -39t Was fruc of prospect of ,dcl:ndann'-pub- L
represcmative of Secreiary of the Imerior may - Jicetion of accident report based on informs-’
. tion- from grand jury's secrel ings. .

) rders to insure sofety ©
. any person in minc, mil 4 Kocher Cosl Co. v. Marshall, D.C.Pa.1980, 497
of -an accident if such is. FSupp. 3. - : R .

8§ 814. Citall.ons"and orders
{0} Issuonce ond form of chations; promp! issuonce » ,
~ 1f, upon inspection ‘or investigation, the Secretary or his authorized
‘yepresentative believes that an operator of a coal or other mine subject 10
this chepter has violated this chapier, or- any mandatory health or_safety
ciendard, rule, order, or regulation \promulgaled pursuent 10 this chapier,
he shall, with rqasona’blc Prompiness, jssue & citation 10 the operator.
Esach citation shall be in wriling and shall describe with panicularity the

natore of the violation, including @ reference 10 the provision of the
chapier, standeard, rule, regulstion, or order alleged 10 have been-violatcd.

In addition, the citation shall fix a reasonable time for the abatemnent of the
violetion. The requirement for the issuance of .3 citation with reasonzble
prompiness shell not be 8 jurisdictional prerequisite 10 the enforcement of
_ any provision © ' SR

f this chapier.
{b) tollow-up inspections; findings

1f, upon any follow-up inspection of 2 coal or othe
representative of 1he Secretary finds (1) that a violalion described 'in @
citation jssued pursuani 10 <ubsection (&) of this seciion has not been

1015lly zbated within the period of time 2< originally fixed 1therein or as
cubsequently extended, and (2) 1hat the period of 1ime for 1the abatement
<hould not be further exiended, he <hal] determine the

affecied by the violation and shall prompily issue an order requiring the
operator of such mine or his agent 10 smmediately cause all persons, except
those persons referred to in cubsection (c) of this section, 10 be withdrawn
jrom, and 1o be prohibited from entering, such area until an authorized

yepresentative of the Secretary determines
abated.

{c) :bempt persons
The following persons <hall not be 1equir

prohibited from entering, any area of the coa

order issued under this section:
: 38

ed 10 be: withdrawn from, or
] or other mine subject 10 an

' ‘ . '|-‘-.'.- ST
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isle un‘dclr.'circu":msund.s._' .
6. .

which-exposed them 40 b, -

A4, 1982 with ssfety and heslth siandards which might:

r mine, 8n authorized -

exient of the area °

that such violation has been

S
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e (W) a‘ny'pefson-'whose presence’ in

_ judgment of ‘the operator oF 20 / .

qary, 10 ¢liminsic the conditien d ; 4 in-the order;

. 2 any public official whose official duties require him 10 enter
ares; . . . '

. judgment of the operator or 2D authon
: , qualified 10 ‘make such mine _cxaminalions or who is accompanied’
. by such 8 person 2nd whose presen i C i
investigation. of the conditions -described. in the order; end
_ (4) any consuliant 10 any of the’ _forcgoing.-' a
" {d) Hndings ©f viciotions; witharowol order _ '
) (1) M, vpon eny inspedio‘n‘ of @ cosl or -other
esemative of 1be Secreiary finds 1bal there has been 2 violstion -of any .
) _ . heshh or safety standard, end. if he also. finds that, while
condilions created by such violation -do not csuse iImmine ' ;
violation is of such nature 88

_ a°cosl or ether mine safety or heslth- hazard,
.gnd if be finds such violation to-be caused by ap unwarraniable {ailure of
10 comply ‘With such mandatory 'h_dﬂth or safety standards,

this chepier- 3, -0l
of such mine within 90 days afier 1he issuance O such chetion, - @n
he Secreia finds another violation of any

ory health of safery standard and finds such violation 10 SO
' 1ure of such operator 10 so-comply, Be shall
‘ 10 cause 2]l persons in the
ed by such violation, excepl those persons yelerred 10 in subsec-’
- tion (¢) of his ‘section 10 be withdrawn from, and to be prohibited from
entering, such ares until - 3D authorized yepresentative - { the Secrelary
GererTmines sht such violation has been abated. o _
@) M2 withdrewal order with respect 10 any area in a coal of other mine
has been’ jssued pursvant 10 paragfaph (1), ‘withdrewal order shall
prompﬂy be issued by @ i ive of the Secretary who
subsequent inspection the exisience in such mine of viole-
Jar 10 those 1hat resulted in the ;ssuance of the withdrawal order
vnde? peragraph (1) until such 1ime as 80 inspection of such mine discloses
no similar violations. Following an jnspection of such mine which dis-
closes RO similar violations, the provisions of paragraph (1) shall again be

applicabie 10 that mine-
polement; jerminotlion ol pofiern ,
paniern of violations of mendaiory health or,

safety «zndards in 1be cozl or other mine which are of such nawre as
could have signilicamly and cubstantially coniributed 10 1he couse - and
fect of coal or other mine health or safely hazards, he shall be- given

written notice that such patiern exists. 1, vpo
h notice, an authorized rcpreSemalive of the

days aher 1he issuance of suc
finds any violation of a man atory health or safety siandar

(e) Fofiem ol violotions; ©
()M an operatoy has 2

" Secretary
which'could 5igniﬁcamly and substaniially contribuie 10 the causc ab
mine safety o health hazard, the awthorized
3 use all

effect -of @ coal or other

ve shall issue an . order TeQuiring the operator 10 €2

represemati
persons in the ar€2 2
. 30

-~
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) such area is .neccssary,_in,the'_'“ :
authorized representative of the Secre- . -

such
(3) -'ai_').'y ‘r'epr'cscn-tati'vc of 1 . ) c. .
horized representiative of the Secre- *.

ce in such &red is mecessary forthe .~

3 s mine, 8n suthorized

could significantly end subsiantially i:onui_li-" '

n any inspection within 90

fiecied by such vielation, except those persons re-
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- ferred 16 in subsection (c) of this section, .IO-IbC w
- r'ohibitéd from' entering, such aree until an suthorized represemalivc‘ of
-, the Secretary determines that such violation has been abated. . L

- (ﬁ) e withdrawal order with respect 10 any area in 8 coal or, other mine
. has been jssued pursuant 10 'paragraph‘ (1), & withdrawal. order shall be

jzed representalive of the Secretary

MINER}KL"LANDS AND MIN]

"+ gubsequent inspection '
. mandatory health or safety siendard -which could signi

4ially contribuie 10 the cause and cffect of & coal or ot
- safety hazerd. The withdrawal order - shall yemain 1
authorized yepresentative of the Secretary determines that suc

- _has been gbated: . 7
‘@i upon 20 inspection of the entirc. cozl or other ming, 20 authorized
-rcprcsemativc of the Secretary finds no violations of mandatory health or

" safety standards that could significantly and
- ¢ health 8nd sefety hazard, -the

d effect of 2 coal or other- min¢ ,
f 8 notice under

ficantly and substan-
her mine health or
n cffect until an

cpuse an
pahcm of violations that r.g:suhed_ in the .issuance Ol !
hall be deemed 10 be terminsted and .1he provisions of
However, if as 2 result of

peragraph. (1) s

sragraphs (1) and (2) shall no longer apply:
sblishes & panern of violations, -

- subsequent violations, the -operator reest
pai'agraphs (1) end (2) shall again be appliceble t0 such operator.

(4) The Secretary shell r'n'akc,suc-h rules .‘15 he deems necessary
-Jish criterig for delermining when a panern of violstions of mandatory

heglth or safety siandards exists.

m pespihrobie oust concenhalions; dust contiol peron or teom
If, based upon samples 12ken, analyzed, 2né
ga2(2) of this 1itle, or samples 12ken during 2n inspection by an authorized
representd jcoble limit on 1he concentration of
required 10 be maintained under this chapier is exceede
and thereby violated, the Secrelary '
jesue.a citald ble 1ime for the sbatement of the violation.
During sV ¢ shall cause samples describe
jn section g42(a) of this litle 1o be 1aken of the
hift. 1, vpon 1he expiration of the period of time as originally
fixed or cubsequently extended, \ j jzed representa--
ve finds that the period of 1ime should not be further extended, he.shall
determine the extent O
der requiring the operaior
section, 10 withdrawn from, and 10 be prohibiled from entering, such
or his authorized xcprescmalive has reason 10
based on actions izken by 1h
sed with upon 1he resumption of production in such mine. As soon
upon request of the
opeTaior, chell dispatch 10 the mine involved 2 person,
knowledgeable in the
methods and Teans of controlling and reducing resplrable dust. Such
person oF team of persons <hzll remain a1 the mine involved for csuch time
as they <hall deem 2pP j
While 2t the mine such persons may require the
operaltor 10 12ke such act} sure the health
i the coal or other mine.

recorded pursuant 10 section
1jve of 1he Secre1ary, the applica
respirable dusl 1
or his authorized representative shall
i ch 1ime, the operator of the min
affecied area during ea¢
pyoduclion s
d. 1he Secretary or his suthor
{ the area affecied by the violation @nd shall prompt-
v all persons, except 1those referred 1o iD subsection (c) of this
area uniil the Secrerary
¢ operalor, that such limit will be
as possible siter an order it ;ssued, the Secretarys
Y or team of persons,
10 -the -extent such persons are avzilable, who are
ropriate 10 assist the operalor in reducing respirable
dust concemralions. 3 7
;ons as they deem appropriate 1010
. of any persop in )
40
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ithdrawn from, aﬂa'lo be

jssued by an suthori: who finds upon any .~
wistence in_ such mine- of any violetion of .2 - -

h violation -

subsiantielly contribute 1o the *

10 esteb-

of such mine or his agent 10 cause ..
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uUnhoined miners

. B . R

.= (3). if, vpon any i

this title, the Secreiery ‘or.an avi

- a1 8 coal or other mine a miner

training &8s determined under section

puthorized rcpres'cmaﬁvc shall issue

- decleres suchi ‘miner 10
. that such miner be im

and be prohibited from entering

1jve of the Secreiary determines
reguired by section 825 of this. title.
(2) No mincr whois ordered
: paragrsph (1) shall be discharged or
couse of such order; and no miner
_or other mine under paragraph a)
guring ihe period necessary
-gn authorized representative ©
has r;ocived the reguisite 'u_a_ining.
qn) Durotion of chiotions ond orders
rder. issued un

o

such

Any citation o1 ©

nspection oF investigation pursua
horized representsative shall find
who has not reccived the Tequisite

be » hazard to himself and
mediately with

that such miner

withdrawn fro

who is ord
shall suffer 2
for such miner 10 receive su
{ the Secretary 10

der this section s
cated by the Secrelary o1 his suthorized repre-

RN
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nt to section 813 of - -
employed -
: ite safety
§25 of this title, the Secrelary OF &N -
an order under this section - whic]

10 others, and requiring
drawn from the coal or other mine,.
mine until &n punhorized represents-

m & coal or other mine under -
otherwise discriminsted apainst be-
ered withdrewn from 2 coal .
Joss of compensation
ch training and for . -
delennine'that such . miner”

hall remsin in effect until

modified, terminated or va
senetive, OF modified, 1erminated or vacated by the Commission or the
courts pursuant 10 section 815 or 816 of this title. ~ _ '
(PobL. 91-173, Title 1§ 104, Dec. 30, 1969, 83 Stat. 750; Pub.L. 95-164, Title 1L
§ 203, Nov. 9, 1977, 91 Stet. 1300.) o L
' Bistorics] Noie
3972 Amendment. Subsec. (2). Publ. -~ opecralor has 2 pauern of violetions of mnm‘l--.
isions directing the  tory heshh or solety siandsrds lor provisions
{ nolices and orders

95-164 _substitied provi
issuc @ ciletion 10 the _operstor

Secyelsry 10

she beliel of the Secreery or his
. puthorized seprescntative, sfiey inspection of
invesiigelion, the there hes been » violption of
ony mendsiory heehth or selety
yepuletion for provi-
he issuance of 2
ng thel an im-

sndsrd, rule, order, 01
siont thst hed reloted 10 ¢
withdrews} ordes vpon 3 findi

minent denges existed.
Subsec. (D). _Publ. 95164 subsiituied pro-
he sieps 10 be when if,

visions srning oul 1
vpon #nY follow-up jnspeciion of & cos) oF
other MINE, 1he svihorized representalive of

the Secrei®ry findz 1that & citetion violstion has
nol been sbeted 2nd thet the 1ime tor sbate-
ment should not be ctended for provision:
that hed set ovl the steps 10 bt 1zhen in the
aseof ® violetion that did no1 creaie ¥N ymmi-
nen} GINges-

Subsec.- (c)-
subsec. (d) 3¢
nated {d). )

Subsec. (d). Publ. 95164 1edesipnated
subsec. (€} 2 (d) end in subsec. (@) 2t SO
ndtsiymmd substinned relerence 10 “citation”
¢ 1o “notice”. Former subsec. (d)
ed (¢).

Subsec. (€)- Pub.l. &
visions Telating 10 the sie:

. redesigneted

Publ. 95-164
(c) redesig-

(c). Former _subsec.

5164 substituied pro-
ps 10 be 12hen if an-

41

sciting out the reguisiles o
this section.

95-104 redesignated
sobsec. (). relating

snd orders jssved

rporeted into sub

jssued pursusnt 10

Subsec. (f). Publ.
subsec. (3) 83 (). Forme:
10 the delivery of notices
under thie seciion, wes incol
sec. (8).

Subscc. (g)- Publ. 93]
(g). Former subsec. (), Telpti
cotion and 1eyminstion of nol
e into subsec. (h).

Subsec. (h). Pub.L. 95-104 20ded subsec.
Provisions of formo subsec. (h), which
relsied 10 sieps 1o be 1eken when & condition
exisied which covld not be obated through the
use of existing 1ec hnology, were covered in ihe -
peneral revision of subsecs. (6) 218 te)

Subsec. (). Pobd.. 95-1064 redesignsted
former subsec. (i) 22 th. o T

Effective Dsie 1977 . Amendment.
Amendment by Publ. 95168 cliccrive 120°
doys afier Nov. G, 1977, eacept 2t otherwise
provided, see seciion 307 of Publ. 95-164, sci
‘om as @ nole under seclion 801 of 1his ritle.

Legislative History- For legisletive history
and purpost of Pub.l. 91-173, see 1969 U.S.
Code Cong. 2nd Adm.News, p. 2503. See, also,

64 added subsec.
ng 10 the modifi
ice. was incorpo

has received the training . ':_ -
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shere are no exceptions for faull. Allied Prod- 6. Persons ordered withdrawn )
_ uats Co. v. Federal Minc Safety and Health  * Minc Safety and Hezlth Administration in-
Review Commission, C.A.S, 1982, 666 F.2d 890.  specior was suthorized 10 issue postaccident

Under this chapier, kpowledpe of preshift
 examiner of condijtions was imputable 10 coal . ]
* miné operator, under common-lew principles  from withdrewsl orders. . Miller Min. Co., Inc.

of Tespondesi-superior. Poczhontas Fue] Co.  v. ‘Federsl Mine Safety .end Heslth Review
v. Andrus, C.A.4, 1979, 590 F.2d 95." Com'n, C.A.9, 1983, 713 F.2d 487.

8§ 815. Procedure for enforcement -
lo) Noﬂﬂc_ﬁﬁon of chvil penclly; conlest ’

¥, after an.inspection

order under section 814 of this title, he shall, within a reasonable time afier

the termination of such inspection or investigation, notify the operator by
ivil penalty proposed 10 be assessed under section-
he violation cited and that the operator has 30 days.

certified mail of the c

820(a) of this 1itle for 1 d an
“within which 10 notify the Secretary that he wishes .10. contest the cjtation

or proposed. assessment of penalty. A copy of such notification shall be
sent by mail to the representative of miners in such mine. If, within 30
days from . the receipt of the notification issued-by the Secretary, the
operator fails 10 notify the Secretary that be intends 10 contest the citation
or-the proposed assessment of penalty, and no notice is filed by any miner
or representative of miners under subsection {d) of this section within such

time, the citation and thé proposed-assessment-of penalty shall be deemed 2
final order of the Commission and not subject 1o review by any court or
agency. Refusal by .the operator. or his agent 10 accept centified mail
containing  citation and proposed assessment of penzlty under this subsec-

tion shall constitute receipt thereof within the meaning of this subsection.

|t§) Foilure of operotor 1o conec violation; nollficalion; conieﬂ; temporory reliet

ary has reason 10 believe that an operator has failed 10
r ‘which 2 citation has been issued within the period
the .Secretary shall notify the operator by
cenified mail of such failure and of the penalty proposed 10 be assessed
under seciion 8§20(b) of this 1itle. by reason of such failure and that the
operator has 30 days within which 10 notify 1the Secretary that he wishes 10
contest 1he Secretary's notification of ihe proposed assessment of penalty.
A copy of such notification of 1he proposed assessment of penalty shall at
the same time be sent by mail to the represemative of the mine employees.
M, within 30 days from the receipi of notification of proposed assessment
of penalty issued by the Secretary, the operator fails 10 noiify the Secrelary
that he intends 10 conlesi the noiification of proposed assessment of
penalty, such notification shall be deemed a finzl order of 1the Commission
and not subject 1o review by any court or agency. Refusal by 1he operator
or his agent 10 accept cenified mail containing a notification of proposed
sssessment of penalty issued under this subsection shall constitute receipt

thereof within the meaning of this subsection. :
ng whether to propose 2 penalty 10 be assessed under
this title, the Secretary shall consider the operator’s

history of previous violations, the appropriateness of such penalty 1o the
size of the business of 1he operator charged, wheiher the opersior was
negligent, the effect on ihe operator’s ability 10 continve in business, 1the
gravity of the violation, and the demonsirated pood faith of the operator

30 U.£.C.A. §% 801 to Enc—3 - 43

(l)(A). If 1he Secrel
‘correct a violation fo
permitied for its correction,

{B) 15 determini
section §20(b) of

- order thet cveryone be withdrewn from mine, |
including those persons normslly caempied .

or investigation, the Secretary issues a cilation or
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charged in attempting 10 achieve rapid com

violation. . : -
(2) An applicant may file wit

Coimmission grant temporary-r

* of any order or from any or
iogether with 2 derailed siatement giving the reasons for granting such

relief. The Commission may grant such relief under such conditions as it
may prescribe, if— o ) f .
(A) 2 hearing has been held in which all parlies ‘were given an

. opportunity to be heard; :
(B) the applicarit shows that there ‘s substantial likelihood that the
findings of th Commission will be favorable to the applicant; and’
(C) such relief will not adversely affect the health and safety of

,  Ininers.

'No temporary relie
subsection (a) or (f) of section 814 of

h the Commission a written request that the
clief from any modification or terminatjon’

{ shall be granted in the case of a cilation issued under
this title. The Commission shall

rovide a procedure for expedited consideration of applications for tempo-

rary relief under. this paragraph.

(c) Discrimination or inferference prohibited; comploint; investigation: determino-
(1) No person shall discharge or in any Tanner discriminate against or

cause 10 be dis;harged or cause discrimination against or otherwise inter-

fere with the exercise of.the statutory rights of any miner, representative of

miners or applicant for employment in.any. coal. or other mine subject 10

this chapier because such mniner, representative -of miners or applicant for

employment ha
including 2 com
representative of the miners &
or safety or health violation in a
representative of miners or-applicant for employment is the subject of
medical evaluations and potential iransfer under a standard -published
pursuant 10 section 811 of this iitle or because such miner, representative
of miners or applicant for employment has instituted or caused to be
instituted any proceeding under or related to this chapier or has testified or
;s about 10 testify in any such proceeding, or because of the exercise by
such miner, representative of iminers or applicant for employment on
behalf of himself or others of any siatutory right afforded by 1his chapier.

(2) Any miner or applicant-for employment or representative of miners.
who believes that he has been discharged, imerfered with, or otherwise
discriminated againsi by any person in violation of this subsection may,
within 60 days after such wiolation occurs, file a complaim with the
Secretary alleging such discrimination. Upon receipt of such complaint,
the Secretary shall forward a copy of the complaint 10 the respondent and
shall cause such investigation 10 be made as he deems appropriate. Such
jnvestigation shall commence within 15 days of the Secretary's receipt of
the complaint, and if the Secretary finds that such complaint was not

frivolously brought, 1
tion of the Secretary,

plaint notifying the operator or 1he ope¢rator’s agent, oF the
1 the coal or other mine of 2n alieged dangery

chall order the immediate reinstatement of the miner
pending final order on the complaint. 1f uvpon such investigation, -the
Secrelary deiermines that the provisions of this subsection have been
violated, be shall immediztely file a complaint with the Commission, with

seyvice upon the alleped vio

or representative of miners alleging such Jiscrimination or interference

44

pliance after notification of a

der issued under section 814 of this title -

< filed or made.a complaint imder or related 10 this chapter,..

coal or other mine, or because such miner,

he Commission, on an expedited basis upon applica-

lator and the miner, applicant for employment,
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iing appropriate Telief. “The Commission shall
afferd an opportunity for-2 hearing (in accordance with section 554 of Title
5 ot without vegard 10 subsection (8)(3) of such -section) and- thereaftel’
shall:issue an-order; based npon findings of fact, affirming, modifying, of
_vacating the Secretary’s proposed ~order, or directing ther ‘appropriate
selief,” “Such -order shall -become final -30 days-after .its jssuance. The
Commission shall have avthority in such proceedings-10 requirg a-person
comImitting 8 violation of 1his subsection:1e '{ake"suc'h;afﬁrmafiiirc.aaion-‘lo
. sbate the violation as the- Commission deems appropriste, including, but
not: Jimited -t0, the’ rehiring or reinsiateinent of the miner 10 his former
position with b
yepresentative of miners- may present additional evidence on his own
behalf during any hearing held pursuant 1o. his? paragraph.

and. propose an order gran

. '(3) Within 90 days of the receipt of a complaint filed under paragraph 7

(2), the Secretary shall notify, in writing, the miner, applicant for employ-
ment, or represeniative of miners of -his deiermination whether a viclation
has occurred .If the Secretary, upon inve'sﬁgatien,.dclcrmines that- the
provisions of 4his subsection have not been violated, the -comp]aiham shall
have the right, within-30 days of notice of 1he Secretary's delermination, 10
file an action in his own ‘behalf before the Commission, charging discrimi-
nation or interference in violation of paragraph{1): The-Commission shall
afford an opportumnity for 2 hearing (in accordance with section 554 of Title
5 bw .-witho'm.,regard 10 subsection (a)(3)-of such section), and thereafier
shall -issue. an order, based upen findings ‘of fact, dismissing or susiaining.
the. complainant’s charges and, -if the charges arc sustained, granting such
relief as it deems appropriate, jncluding, but_not Jimited to, an order
requiring 1 ¢ rehiring or reinstatement of the miner 10 his former position
pay and interest or such remedy as may be appropriale. Such

0 days afier its issuance. ‘Whenever an order is

with_back ,
order shall become final 3 _ :
’s charges'undér 1his subsection, a sum

jssued sustaining 1he complainant
equal 1o the aggregate amount of all costs
ney's fees) as determined by the Comimission 10" have been reasonably

incurred by 1he miner, applicant for employment or representative of
miners for, or in connection with, the institution and prosecution of such
proceedings shall be assessed against the person committing such violaiion.
Proceedings under thic section shali be expedited by the Secretary and the
Commission. Any order issued by the Commission under this paragraph
shall be subject 10 judicial review in accordance with section 816 of this

tide. Violations by any person of paragraph (1) shall be subject 10 the,

provisions of sections 818 and 820(a) of this title.

hearing; tindings of tact; ofirmonce, modification, Of

19) Coﬁ'esl proceedings;
procedure petore Commit-

vocatul of citation, o1dei, ol proposed penohly;
sion .

I, within 30 days of receipt thereof, an operaior of a coal or other mine

notifies the Secretary that he intends 10 contest 1the issuance o modifica-
tion of an order jssued under section 814 of this 1itle, or citation or a
notification of proposed assessment of 2 penalty jssued under subsection
(a) or (b) of -thi¢ section, or the seasonableness of 1he Jengh of abalement
time fixed in 2 citation oF modification thereof issued under seciion Bi4 of
1his 1itle, or any miner of Tepresentative of miners notifies the Secrerary of
2n jntention 1o contest 1he jssuance, modification, or termination of any
order issued under section 814 of this title, or 1he reasonableness of 1the
lengih ef time sel for abatement by 2 citation or modification thereof
jssued under section 814 of this title, the Secretary shall immediately advise
45
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ack pay and interest.- The complaining miner, applicant, of -

and expenses (3ncluding antor-
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the Commission of such notification, and the Commission shall afford an
opportunity for 2 hearing (in accordance with section
without regard t0 subsection (2)(3) of such section), and thereafter shal
issue an.order, based on findings of fact, affirming, modifying, or vacating
1he.,-,Secrelary's citation, order, or proposed penalty, or directing -other
appropﬁate-i'e.licf.' Such order shall become final 30-d
The rules of procedure prescribed by the Commission $
_ miners or represema!ives-of affected miners an opportunity 10 participate
as parties 10 hearings under this section. The Commission shall 1ake
whatever action is necessary 1o expedite proceedings for hearing appeals of

orders issued under section 814 of this title,

(PubL. 91-173, Title 1. §
§ 201, Nov. 9, 1977, 91 Stat. 1303.)

} S0 in originel. Probebly should be “this™.

Bistoricsl Note

1977 Amendment Subsec. (). Publ- Subsec. (). Publ S
95-164 substituted provisions under which the (c). Former subsec. (€},
Secrelery must notify the operator of the civil  qery 10 1ske -action un
penalty he proposcs 10 23ses¢ following the  prompily 85 possible, was snco
issuance-of 2 citsrion or order and the 0pers-  pan of par ) .

or mus! give notice that he will comest the :
citetion or proposed assessment for provisions © Subsec. (d).- PublL ¢5-164 added subsec.
under which an operator Was required 10 ap-  (d). Formes subsec. {d) redesigneted (bX2)-
ply for review of an order issucd under section - : '
£14 of this title snd under which an investiga- Efiective Dsie of 1977 Amendment.
tion was made, hearings held, and information Amendment by Fubl- o5-164 cffective 120.
presented.’ . deys sfier Nov. 9. 1977, except as otherwisc .
Subsec. (b). Publ. 95-364 substined pro- provided, see section 307 of Publ. 95-164, set
der seciion 801 of this title.

visions relating 10 the steps 10 be wken follow- out as @ pote up

ing the failure. of the operator to correct viole- - . .
Legisistive Bistory. For legislative history

tions, including provisions relating 10 1€MpoO-
and purpose Ol Pub.l. 91-173, sec 1969 US.

rary relief formerly conteined in subsec. 1d),
Code Cong. #nd Adm.News, p. 2503. Sec, slso,

5164 sdded subsec.
divecting the Secre
der this section ‘8%
rporated into &

for provisions requiring the Sccretary 10 make
findings qf_-faci and 10 issuc 3 writlen decision  Publ- 95364, 1977 US.Code Cong. and Adm:

upon yeceiving the report of an investigation. News, p. 340].

Créss References

f this title.

Judicis] review, se< section 816 o
1ion of citetions of O

Modification, terminastion or vaca
. g14 of thistitle.
Pensltics, sc¢ seciion 820 of this title.

Code of _l-"ederal Regulstions

Civil penalties for violetions of the Federe) Mine Safety ond Health Act of 1977, see 30 CFR Chap.

. 1, Subchap. P. . _ )
Gencra) practices and procedures, se€ 29 CFR 2700.1 e1 s€q.

Miners’ representatives, se¢ 30 CFR 40.1 et scq.
Responsibilities and conduct of employees, see 29 CFR 2702.] €l s€q.

Notes of Decisions
’ Closing down mechinery,
discharge 7 .
Construction 1
Evidence considered by ¢

Activities coUSIng discherge " petivitles causing
Generally © )
Closing down machinery 7

1sbor disputes 8 ommission 19

Refuss) to obey orders 9 Hearing :
Refuss) 10 work 10 Generally 16
' Necessity of reguest 17

Reporting of hazard 13

Voluntary resignation 12
Back puy and interest 14
Purden of proof 18

Injunction 20
1abor disputes, activitles
§ . )

causing discharge

46
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554 of Title 5, but -

ays-after its issuance. .-
hall provide affected

105, Dec. 30, 1969, 83 Stat. 753; Pub.L. 95-164, Title 11,

rders pursuant 10 this section, ¢t seciion - -
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* with them meaningful risk of erroneous depri- unlawful, he was slso wotivated by miner's
’ ive review of field unprotected aciivities and would have wken
adverse ‘action ageinst miiver in any event for

rminations WwWas
unprolecl_td'aclivilies slone. Boich V- Federal

- on paper record and postorder hesring in’
which operstor was Jimited to challenging
whether determination that miner’s complaint 1983, 719 F.2d 194, .
.. was not frivolously brought did not serve 10 : .

19. Evidence 'c.jomldmd by commission

correct erroncous credibility delerminstions.
Southern Ohio Cosl Co. V. Donovan, D.C.Ohio n light of iinderlying concerns of thiis chap-

1984, 593 F.Supp- 1014, ffirmed 774 F.28 693. ter of nol only how dnngcrblis a condilio;l‘
, : msey be 10 wartant an em joyee walking ©

17. — Necessity of request : the job but also general pglicz'e':f ireislis-
This m'?";'c‘xf'“g -‘eh"' P::‘:"z "“"Khb‘ tion, and’in light of fact that 'considerations
r:lf:l;ms bcc:xn ;?vgﬁ':; “o;p;‘r‘l)'unir;[ 'u,:!d"lyim “::;dfrd' of gravity of injury in-
lic hearing does nol require Sccretary } 15 chaprl;_r anc 1n wage agrccm_crln were dif-
formel hesrin in ebsence of re- erent, @ !lralors decision lhnl.a Icgez.ily'ab-

E. normal noise produced by continuous” miner

10 grant & 1or !
quest for hearing. National Independent Cosl  machine operated by employee did not war--

- the ope
for 2 pub

e, Kieppe, DistCol1976, 9 ront employee’s d by POV e ot bind:- ‘_

Operators
s.C1. 809, 423 U.s. 386, 46 LEd2d 5_80' ing on adminisrative lsw “judge or on. the
. Regulsrions of Secreiary of Imerior“estab- Commission. Consolidation Cos! Co. v. Mar-
Jishing procedures for assessment of civil pen-  shell, C.A3, 1981, 663 F.28 1211
phies for violetion of mandalory hesith and dmini ) . . .
safety standerds in coal mines did not violate Administrative law judge considering appli-
ihis chapter where they provided for imposi-. -cation allegme_cmploy ment discrimination be-
“tion of penalty without 2 formel hearing in -couse of miner’s safety complaint may nol find:
sbsence of request for such by the operaior, violations of mandstory selety sisndards out-
but made formal adjudication” pveilable 10 side the P“"'_"“‘" siatutory P’OF‘d“’f crested
mine opersior who cither contested occur- for sdjudication °’,’°""Y violstions. Baker v.
rence of violation of comested amount of pro- USS. Dept. of interior Bd. of Mine Operstions
nally. NB‘iOml lnd:pcndcm Cosl OP' Awﬂal‘, ]978. 595 F.Zd 746, 193 U—S_APP.D.C.
P or's Assn v. Morton, 1978, wod F2d 987, O '
161 v.s.AppDL. 68, affirmed 96 S.C1. 809, 423 20. Injunciion

U.S. 388, 46 L.Ed.2d 580. ‘ ]
: . 1f cop) mine owner or operator could dem-
8. Burden of proof ’ onsirate, in peniculer fsciusl context, that ir-
. Under this chapier, sdministrative law judge reperabie herm would be done by failure of
sor 10 utilize his dis-

1 Mint Salety and Health Commis-  the Secrelary of the Interi

i Pasuls test, under cretion in order 10 provide
which, in @ *mired motive” €BSC, slthough mine closure order was issu
compleinent must beor uliimate burden of counterveiling interests of sefety were in-
persussion, employer, 10 sustein effirmative volved, injunctive power of court coul '
defense, must prove by preponderence of 1)  invoked. Luces v. Morton. D.C.P2.1973, 358

evidence that. phthough peri of his motive wes F.Supp. H00.

and Feders
hesring before

§ 816. Judicial review of Commission orders

(o) Pelition by person odversely ottected O1 oggrieved; jemporory reliet

(1) Any person adversely affected or aggrieved by an order of the
Commission jssued under this chapter may obtain a review of such order in
any United States cour? ‘of appeals for ihe circuit in which the violation is
alleged 10 have occurred or in the United States Court 'of Appeals for the
District of Columbia Circuit, by filing in such court within 30 days follow-

writien petition praying that the order be

ing the issuance of such order 3
modified or set aside. A copy of such petition <hall be forthwith transmil-
he Commission and 1o the other parties,

ted by the clerk of the court to 1
and thereupon the Commission shal} file in the cour the record in the

proceeding as provided in section 2112 of Title 28. Upon such filing, the
count shall have exclusive jurisdiction of the proceeding and of the ques
tiops determined therein, and shall have the power 10 make and enter upon
the pleadings, 1estimony, and proceedings set forth in such record a decree
affirming, M ifying, OF setting aside, in whole or in part, the order of the
Commission and enforcing the same to 1be extent that such order is

50
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affirmed or modified. No objection’ that has not been urged before the
Commission shall be considered by the court, unless the failure or neglect
_ o urge. such objection shall be excused because of extraordinary circum- -
ciances. The findings of the Commission with respect 10 guestions of fact,
bstantial evidence on the record considered as a whole,

if supporied by su
shall be conclusive. ) any party shall -apply 10 the court for leave 10

adduce additional evidence =nd shall show 1o the satisfaction of the count
that such additional evidence is material and that therg were reasonsble
. grounds for the fajlure 10 sdduce such evidence in the hearing before the
Commission, the court may order. such additional evidence 10 be teken-
before the Commission and 10 be made a part of the record. The Commis- ~
sjon may modify. its findings as 10 the {acts, or make new findings, by. -
reason of additional evidence sO 1aken and filed, and it shall file such
» modified or new findings, which findings with respect-10 quesions of fact, -
if supported by substantizl evidence on the record considered as a whole,
shall be conclusive.- The Commission may maodify or set aside its original
order by reason of such modified or new findings of fact. Upon the filing
h remand proceedings, the jurisdiction of the court’

of the record after suc
shall be exclusive and its judgment and degree 1 chall be final, except that
of the United

1he same shall be subject to_review.by the Supreme Court
States, as provided in section 1254 of Title 28.

- (2) Inthe case of 2 proceeding 1o review any order or decision jssued by

the Commission under this chapter, excepl an order or decision pertaining
le or an order or decision

10 2n order issved under section 817(a) of 1his 1it
periaining to 2 ciiation issued under section 814(2) or () of this title, the
-couri may, under such conditions as i1 may prescribe, grant such tempo-
sary reliel as it deems appropriate pending final dererminztion of the
proceeding, if— : ' '

(A) all paniies 10 the proceeding have been notified and given an_ .
opporunity 1o be heard on 2 request for temporary relief;

(B) the person requesting such relief shows that there js 2 substantial
Jikelihood that he will prevail on the merits of the final determination
of the proceeding; and . :

(C) such relief will not adversely affect 1be health and safety of .
miners in the coal or other mine. :

(3) In the case of 2 proceeding 10 review any order or decision jssued by
the Panel under this chapter, the court may, under such conditions as 1t
may prescribe, grani such 1emporary relief as i1 deems appropriate pending
fina] determination of the proceeding, if— .

(A) all parties 10 the proceeding have been notified and given an
opportunity 1o be heard on a request for lemporary relief; and

(B) 1he person requesting such relief shows that there is 2 subsiantial
Jikelihood that he will prevail on 1he merits of the final delermination

of the proceeding. _
{b] Petition by Secielory for review Ol entoricement of finol Commission orders

The Secretary may also obiain review or enforcement of any {final order
of the Commission by filing a petition for such relief in the United States
court of appeals for 1he circuil in which the alleged violation occurred or in
4he Coun of Appeals for the Districl of Columbia Circuit, and the provisions

of subsection (2) shall govern such proceedings 10 the extenm applicable.
o petition for review, as provided in <ubsection (a) of this section, is filed
.within 30 days after issuance of 1the Commission's order, the Commission’s -

dindings of faci and order shall be conclusive in conneclion with any

51
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ment of discharged miner was nol moot cven
though new regulations governing lemporery
reinstatement had been promulgated where
operstor’s challenge was based on fsilure of
Commission 10 hold 2 hearing before ordering
temporery reinstatenient and new regulations
did not require hearing prior lo lemporary
reinsiatement. ‘Sovthern Ohio Co3l Co. v.
Donoven, D.C.Ohio 1984, 593 F.Supp. 1014,
offirmed 774 F2d 693.. .-

De novo hearing in the district coun with
respect to enforcement of civil penalties as-
sessed under this chapier is not limited 1o the
amount of pensliies but may include the issue
of lisbility. US. v. Fowier, D.C.Va.1980, 484.
F.Supp. 843, offirmed 646 F.2d 859.

" Orders 10 withdrew ell. miners pending ter-
minstion of en imminent danger erc reviews-
* ble by the Court of Appcals whereas orders 1o

poy civil penzltics because of violation of men-
_ detory stenderds under this chapier including
violations for which no withdrawal order was
jssued, sre reviewsble in the district courts.
Andrus v. Double “0”, Inc., D.C.Tenn.1977, 466
FSupp- 8, effirmed 617 F.2d 602, cenjoreri
denied 10) S.CL 355, 449 U.S: 952, 66 LEd.2d

215.

.§2. Admissibility of evidence

Despite conlention that site where accident
occurred was @ mining fzcility and thus wes
regulsted by the Mining Enforcement Sefety-
Administretion and not by the QOccupstions!
Sseiety end Beshh Adminisiration, it was nol
error for district’ court 1o allow Occupslional
Safety and Health Administration regulsiions
$nio evidence, in suil by employee of indepen-
deni coniracior 10 recover from owner's man-:
aging egent for injuries sustained 81 job site,

where it was untlear whether the bridge that -

the employee was painting a1 the time of the
accident was @ mine and thus actually regulat-
ed by Mining Enforcement Salely Adminisira-
tion snd where Occupational Safety snd
Heslth Adminisiretion regulations were sppli-
coble 10 electricel subsiations end the bridge
which the employee was painting was directly
over an clectrical subsiation. Vagle v. Pic-
kaends Mather & Co., C.A.Minn.1979, o1 F2d

’,:121'2, certiorari denied 100 S.Ct. 704, 444 US,
1033, 62 L.Ed.2d 669.

** MINERAL LANDS AND MINING = Ch. 22

Couni, in reviewing lnlcl.'ior Bosrd of Mine .

Operations Appeals’ decision that conditions in
mine, st time withdrawal order was issued, .
constituted an imminent danger to safety of
miners, was required 1o appraisc the evidence
in light of the entire retodrd, taking into ac-
count a contrary Feport of the administrative
low judge. Freemsn Coe) Mine. Co. v. Interior

Bd. of Mine Operstions #ppeals, CA.7, 1974,

S04 F.2d 741, . .-’

13. Remand .

Although Court of Appeals concluded that
findings were supporied on record and af-
firmed withdrawal order of Mine Sefety and
Heslth Adminisiretion based upon finding of
“imminent desnger” concerning strengpth of
barrier pillsr which separated coal mine sub-
ject 1o order and adjecent mint. which had
Filled with water, court wes cmpowered 1o
remsnd for sdditional evidence concerning
condition of barrier pillar, where there had
been s delay of more then ofne year since entry
of withdrawal order snd conditions at mine
remained the same. Westmorland Coal Co. v.
Federsl Mine Safety end Health Review Com-
mission, C.A.4, 1979, 606 F.2d a17.

14. Stay of order

In event that Secretary, which had issued 3
notice of violation againsi coal company be-
cause of excessive noise, issued 8 closure order
which would become cffective before the coal
company was accorded @n adminisirative
heering on clsim that its use of carmulffs plan
abated the violetion, compeny could apply 10
coun lor ® siey of that order pending such
heering. Kanswhs Coal Co. v. Andurs, C.A4,
1977, 553 F.2d 361. )

Conl mine operator could, coniemporaneous
with appea) 1o Secretery from issuance of no-
lice of violetion and four withdrawal orders
by represcnistive of the Secretary, have ap-
plied for @ temporery stey of the notice and
orders of withdrewal and if such temporary
relief had been denied him, be could then, bul
only then, heve sppesled to the Court of Ap-
pesls, not the districl courl, for relief.
Morton, C.A.W.Va.1975; 529 F.2d ¢601.

§ 817. Procedures 10 counteract dangerous conditions

(o) Withdrowol orders

1f, upon any inspection or i
subject 10 1his chapter, an aul
that an imminent danger e
extent of the area of such mine 1

jssue an order requiring the operator O
section 814(c) of this title, 10 be withdrawn

rom entering, such area unti
determines that such imminent danger and
es which caused such imminent danger no Jonger
der under this subsection shall not preclude the

56

except those referred 10 in
from, and 10 be prohibited {
represeniative of the Secretary
the conditions or practic
exist. The issuance of an or

nvestigation of a coal or o
horized represeniative of the Secretary finds
xists, such representative s
hroughout which the danger exists, and

her mine which is
hall determine the

f such mine to cause all persons,

1 an authorized

Sink v. -
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jssuance of a citation under section 814 of 1
penalty under section 820 of this title. ‘
findings, ona decision by

(b} Notice 1o mine operotors; further investigalion;
' Secrelory ) :

~ (1) 1f, upon any inspection of .

represcnlalive of ihe Secrerary finds (A) 1hat conditions exist therein which
have not Yet resulted in 2n_imminent danger,. (B) that such conditions
cannot be effectively abated through the use of existing technelogy, and (C)
that reasonable assurance cannot be provided 1hat - the continvance: of

mining operations un

danger, be shall determine the ares throughout which such conditions
exist, 2nd thereupon issue 2 notice 10 the operaior
of such conditions, 3
therein, with the Secreiary and with the representative of the miners of

such. mine. Upon receipt of such copy, 1he Secreiary shall cause suc

furiher .invesiigation 10 be made as he deems approprizte, jncluding an

opporiunity. for the operator or a3 vepre
information relating to such notice.
(2) Upon the conclusion of an investigation pursuant 10 paragraph (1),

and an opporunity for 2 public bearing vpon request by any interest
party, the Secretary shall make findings of fac1, and shall by decision
incorporating such findings therein, either cancel the notice jssued under
1his subsection or jssu€ 3n order requiring the operaioy of  such mine to
1he area affecied, except those persons referred 10 in

couse all persons in

subsection () of section 814 of this title 10 be withdrawn {from, and
prohibiled from e€ntering, such srea uniil the Secreiary, after a2 public
hearing 2ffording a1l interested persons an opportunity 10 present their
views, determines 1hat such conditions have been abated. AnYy hearing

under this paragraph <hall be of record and shall be subject 10 section 554
of Title 5. :
(c) Form ond cpntenl ol orders

Orders issued pursuani 10 subsection (2) of this

detailed description of the conditions oy practices which cause and consti-
1ute 2n imminen danger and 2 description of the area of the coal or other
mine from which persons must be withdrawn and prohibited from enter-

ing.

1g) Findings; durotion of oigers -

Each finding made and order jssued under 1his section shall be given
prompily 10 1he operator of the coa] or other mine 10 which i1 pertains by
the person making such finding or order, and all of such findings and
orders shall be in writing, and shall be signed by the person making them.

Any order jssued pursuant 10 subseciion (a) of 1his section may be modified
or 1erminaled by an suthorized represemative of the Secretary. ADY order
jssued under subsection (a) or (b) of 1his section <hall remain in effect until
vacated, modified, or terminated by the Secretary, or modified or vacated
by the Commission pursuant 10 subsection (e) of this section, or by the

couris pursuant 10 section 816(a) of 1his 1tle.

te) Reinstolement, moditicotion, ond vocotur of orgers )
{3) Any operalor notified of an order under this seciion or any represent-
ative of miners notified of the ssuance, modification, or rermination of

such an order may apply 10 the Commission within
' - 57 ) :

' 308817

his title-or the proposing ofa. -
a coal or other mine, an avthorized g

der such conditions will not Tesult in an imminent -

of the mine or his agent * o
nd shall file a8 copy 1hereof, incorporaling his findings

septative of the miners 10 present -

section shall contain 8

30 davs of such
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" not directly involved in 1he daily bpefaﬁiohé.of the coal or other mine, there
shall be filed with the Secretary the name, and address of such person an
. the name.&nd address of 2 principal official of such person who shall have.
an effective -health and safety”

overall responsibility. for the conduct of
] ] or -other mine subject t0 the control- of such person,

" program 8t any €o2 _ !
and such official shall receive @ COpY of. any notice, order, citation, Or

- decision issuc affecting any such mine. The mere designation of 2 heslth
and safety official under 1his subsection shall not ‘be_construed as making
such official subject 1o sny penalty under this chepter. ~ - . ! -

(PublL: 91-173, Title 1, § 109, Dec. 30, 1965, g3 Swot. 756; PubL. 95-164, Title:IL
+§, 201, Nov. : : _ R

9, 1977, 91 Sl 1310) - - . .

Hlalor.iui- Note

1977 mndml;l- Pub.l. 95164 substiiui-  days after Nov. -9.
1o the posting of orders ~ provided, sex section 307 of Publ. 95-164, et
oul_as 8 pote .undel_secﬁon 801 of this title.

ed provisions relsting

ond decisions for provisions sciting out an
enumeration of penahies, which provisions, as - etk . - .
miwd,.wut wansferred 10 scciion §20 of ghis .nl:_ ;Ix:rpo:: gbm ;;’_' ];?;“::"“9:9'";2_

: _xhk. - . Code Cong. snd AdmNews, p. 2503. See; also,

Efiective Dot _of 1977 Amendment. - ‘PubL. §5-164, 1977 US.Cod

. Amendment by Publ. 95-164 cffective 120 - News, p. 3408 .~ -

. - Code-of Federal Regulpliom’

Legal identity, notification of, sc¢ 30°CFR 411 et G, :

Miners® represenistives, sec 30 CFR 0.1 ¢t seg.

§ f820. Pehalﬂes D
{a) Civil penony-!o.r violotion ©
The operaior of 2 coal or
mandatory health or safety standard o ¢
this chapter, shell be sssessed 2 civil penalty by the Secretary which penalty
<hall not be more than §10,000 for each such violstion. Each occurrence
ol & violation of 2 mendatory bealth or sa
separate offense. : : '

{ mondolory hechih of sotely siandords
other mine in which a-violation occurs of 2

1 violotion 101 which cHolion has been issved

Any operator who fails 10 corvect 2 violation for which a citation has
of 1his 1itle within the period permitied

been issued under section §14(2) )
for its coryection may be sssessed a civil penalty of not more than $1,000
re or violation continues. '

for each day during ‘which such failu

(b} Civil penalty 1o foilure 1o conec

ic) Liobility of coiporole girectors, officers, ond ogents

orate operator violates @

ly violates or fails or refuses 10 comply with any order

er or any order incorporated in a- final decision
jssued under this chapier, except an order incorporated in 2 decision issued
under subsection (2) of this section or seclion 815(c) of this title, any
direcior, officer, or agent of such corporation who knowingly auhorized,
ordered, or carried out such violation, fzilure, or refusal shall be subject to
the same civil penalties, fines, and imprisonment tha1 may be imposed
upon 2 person under subsections (2) 2nd (d) of this section.
' 62

Whenever @ corp
ctandard 01 knowing
jssued vnder this chapt

1977, except 3s otherwise .

: e Cong. snd Adm.

r who violstes any other provision of

fety standard may constitute a

mandatory healih or safety
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MINERAL LANDS AND MINING Ch. 22

N _"'_'>-'3'0 § 823
§ _823._ Federal Mine Safety and Health ﬁéﬂew Cémmiséion -

. ta) gsioblishment; membership; chairman .
The Federal Mine. Safety and Health RcviCW'Coinmission is hereby
. esiablished. The Commmission shall consist of fivc_membé,rs{appoimcd ‘by
_the President by and with . the advice and consent .of ihe Senste, from .-
among Ppersons who by reason of wreining, education, or experience. Bre
: quéliﬁed'lo carry out the functions of the Commission under this chapter.
The President chall designate one of the members of 1he Commission 10 )

_ serve -8$ Chairman.

(b} Terms; personnel; ogministiative low judges
© (1) The 1erms of the members of the Commission
except thet— o o o
. (A) members of the Commission first 12king office afier November-9,
1977, shall serve, a8 designated by the President at the time of appoint--
ment, one for 2 term of 1wo years, IWo for. e 1erm of four yeers and two
for 8 term of six years; an - ' R
(B) @ vacancy coused by the death, resignation, or removal of any
mcmber..prior'lo the expiration of the 1erm for ‘which he was appointed
shall. be filled only for the remainder. of such unexpired term. B
Any member of the: Commission may be removed by the - President for
inefficiency, neglect of duty, oF malfeasance in office.” ’
(2) The Chairman shall be responsible on behalf of the Commission for
the administrative operations ‘of the Commission. “The Commission shall
int such employees 82 i :
of the Commission's funciions and 1
with the provisions
5, relating 10 € Upon the effective date
of the Federal Mine Safety and Hezlth Amendments Ad of 1977, the
j j i 10 the A’rlingion,'Virginia, facility of the
ed Siates Depariment of the Interior,
ade and position 10 the Federal
jon. Notwithstanding the provi-
cso of Title 5, the incumbent Chief Administrative Law
i Hearings and Appealé.of the Depanment of the
ed 1o the Arlingion, Virginia facility shall have the option, on
f the Federal Mine Safety and Bealth Amendmenis Act
ferring 10 1he Commission as a2n administrative Jaw judge,
in the same grade and position ag the othey adminisirative Jaw judges. The
--adminislralive Jow judges (excepl those presiding ovel Indian Probate '
Matiers) assigned 10 the Western fzcilities of the Office -of Hearings and
Appeals of the Deparument of 1the Interioy shall remain with that Depart-
mem ot theif present grade and position of they shall have the right 10
1ransfer on 2n equivalent basis 1o that extended in this pa_r_agraph 10 the
Arlingion, Virginia sdminisirative Jaw judges 0 accordance with proce:
dures estzblished by 1he Direcior of the Office of Personnel Management.
1 administrative jaw judges as

The Commission shall appoint ‘such additiona
it deems necessary 10 carry out the funciions of he Commission. AsSIER-

ment, removal, and compensation of administralive Jow judges shall be in
accordance with sections 3105, 3344, 5362 and 7521 of Title 5.
o 68 '

shall be six years.- '

11.0f chepter 53 of Title

Office of Hearings and Appeals, Unil
shell be sutomatically wensferred in &7
d Healhh Review Comimniss
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"+ ic) Delegotion of powers

" sion under this chapter.

. oy
.-|-||‘

" ch.22 MINE SAFETY AND HEALTH

The Commission js suthorized 10 delegate 10 any grovP
. members any of all_of the powers of the Commission,
- members shall consiitute 3 guorum of '
- his peragraph. .0 o
() Proceedings ;beiov?'odminimoﬂve Jow juoge; odministictive review. .. - .
- (1) An ‘sdministrative lew judge appointed by
matiers vnder this chapter shall hear, end make 2
oceeding instituted before the Commission and any
therewith, assigned 10 such sdminisirative law judge by
irative Jaw judge of the Commission or byt
a decision which constitutes his final dispositi
. decision of the sdminisirative Jaw judge of the
“the final decision of the Commission 40 days aft
. within such period the Commission
reviewed by the Commission in &ccor
isyative Jew judge shall not be assigne

except that two

"

the chief 8dminis-

on of the proceedings. The
Commission shall become
er ils issuence unless

d 10 prepare.8 Tecommended deci-

(2) The Commission shall pre
the decisions of asdministrative law judges in cases under this chapter
_ which shall meet the following standards for review: ' : L
(AN1) Any person-advcrscly affecied or apgri
sdministyative Jaw judge, MBY file and serve 8 -pclilion-io'r discretionary
yeview by the Commission of <uch decision within 30 deys afier the
jssuance of such decision. Review by the Commission shell not be 2 matier
of right but of 1he sound discretion of the Commission. ) B
- (#l) Petitions for discretionsry 7€
more of the following grounds:
‘() A finding or conclusion ©
substential evidence. 2
(1) A necessary lJegal conclusion j=- erroneous.
(11) The decision is copirary 1o Jsw or 10 the duly promulgared rules

o1 decisions of the Commission.
av) A subsiantial question of law,
V) A prejudicial error of procedure

(111) Each issue <hall be separately numbere

stzted, and shall be supporied by deiailed ci
assignments of error are based on 1he yecord, and by staiuies, jegulations,

or principal authorities relied upon. Excep! for good cause chown, no
sssignment of error by any pany shal) rely on any question of {ac1 or law

upon which 1he-adminisirative Jaw
Review by the Commission shall be grented only by
te of iwo of ihe Cominissioners present and voting. -

granted, review shall be limited 10 1the questions raised by

(B) At any ume within 30 days afier the issua
ive Jaw judge, the Commission may in i1s discretion (by affirma-
tive vote of 1wo of the Commissioners present 2nd voting) order the case
belore it for review but only upon 1he ground that the decision mMay

conirary 1o law of Commission policy, of that @ novel guestion of policy

has been presented- The Commission <hall siate in such order 1he specific
jssue of Jaw, Commission policy, or novel guestion of policy involved. M 2

€9

f material fact is not supponed- by

policy or discretion is involved.
was committed. )

& and plainly and concisely
12t3ons 10 1he record when

30 §823
of three or more A

any group designated, pursuant 10 -

the Commission 10 hear
determination vpon, 80y~ -
motion in copnection -

he Commission, and chell make 7

has directed that such decision shall be -
dance with paragrgph (2). An-20min-.

scribe rules of procedure for its Teview of .-

eved by & decision of an -

judge had not been zflorded an oppor- - '

the petition. -

nce of @ decision of an.

........

view shall be. filed only upon one OF . . e
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CHAPTER XXVII—FEDERAL MINE SAFETY AND

HEALTH REVIEW COMMISSION.

Part Page
2700 Procedural TUIEE ....cceeriecrcrereranononerns teresecscsessensassrmnses 677
2701 ' Government in the Sunshine Act regulations ......... . 696
2702 Regulations implementing the Freedom of Ilnfor- o
’ mMation ACl .cceeinianrnreieereinsonee eessersesmssrssesasaseeasons .. 698 .
2703 Employee respongibilities and conduct ...ceceeecreeeene.. 702
2704 " Implementation of the Equal Access to Justice Act
' in COMINISEIiOD ProCeeGingS ..oiceceserericamsasererrosananas 702
21705 Privacy Act implementation ....ceeeessaceaees eveevenenes 710
2706 Enforcement of nopdiscrimination on the basis of
handicap in programs or activities conducted by
the Federal Mine Safety and Health Review Com-
; ' 712

T EBION ceenimeenrnnreraressesrasaeneesasanranssasassasanonaasasancssaons

675
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. PART 2700—PROCEDURAL RULES
- subport A—Genetal Piovisions '

27001 - Bcope; applicebility of other rules;
21003 Definitions. -

2700.8 Who msy prectice. .

21004 Parties, in

/085 Genersl ‘requiremexnts for plesdings

axnd other docuinents; gtatvs Or informa-
' tiopal requests.
27006 Bigning of doCUmMEDLE.
‘21009 - Bervice.
2700.8 Cocputstion of time.
27009 Extensione of time.
270030 - MoOi0DE. -
270011 Witharswal of pleading. :
270032 Consclidstion of proceedings.

" s;bpoﬂ-a_—Con‘lem of Chations ond
Orden

210030 Notice of coptest of a citetion. OT
order issued under section 303 of the Act.
210031 Effect of {ailure to Tile notice of con~
. " test of citation. .
210022 Notice of contest ©
ger'wi\.hdraws] ordert up
of the Act. .
270029 Review of & subseguent citstion OF
© order. L on

subpan C—Conlests of Proposed penaities

der gectiop 107

710025 Proposed penalty astessImentl.
210026 Notice of contest of proposed pen-

alty sassesEment.
710027 Effect of jeilure 1o contert proposed

penedty asseesMEnt.
20038 Filog of petition Jor assessment of

penslty with the Commission.
210099 ADFWET.
27100.30 Assessment of penally.
270081 Penslty setllement.

Subpar p—Complaints 10 Compensation

2700.85 ‘Time 10 file. .
2100.86 Conteple of comypleint.

2700.87 ADEWeET.

Subport f—Comploint: of Dischaige,
Discriminotion of interierence

2100.40 Who maY file.
2700.4) Time 10 file.
270042 Coptents of complaint.

2700.43 AnFwer.
270044 Petition for assessInent of penalty in

discrimination caset.
2700.45 Temporary TeiDF
ceedingE. .

1etlement Ppro-

\ervenors, and “amicl co-.

§ fmminent dan-

' i

.Rehef
210046 Procedure. St .
270047 Contents of spplicetion. . . '

270050 'Aasumme.nt of Judges.
2700.51 Besaring sites. :

‘270062 Expedition of pmceedj.qgs

710058 Prehearing conferences and slate-
ments. ‘ .

' inoo.u Notice of hearing.

270055 Powere of Judges.
270066 Discovery; general.
2700.57 Depositions.

. 210058 Interrogstories, mﬁnesu for admie-

pions apd requerts 1or.producuon.ol doc-
. umeDts. :
270059 PFailure o0 cooperate in AiECOVETy; -
panctions. ) t

. '2700.60 SubpOEDRE.

2100.6) - Name of miner snformant.

" 270062 Name of miper withess.

2700.68 Evidence; preseptation of case.

2100.64 Reteption of eabhibite. o

2700.65 Proposed findings, copclusione ané
- -orders. o

2700.66 Enmmary disposition of proceedinge.

2100.67 BSwninery decision of the Judge.

2100.68 Subetitotion of the Judge.

2100.68 Decision of the Judge.’

Subpon H—Review by the Commission

270070 Petitions Jor discretionary review.

210071 Review b¥ the Commission OB ite
own motion. ’

2100.92 Unreviewed decisione.

210098 Procedure for intervention.

2700.74 - Procedure jor perticipation st smi-
CUE CUTiBE. '

2100.75 Briele.

2700.76 1pterloculory review.

210077 Ors) sTgument.

2100.78 Recopsideration. .

2700.7¢ Correction of clerical eryore.

subpor I—Miscelloneous

2700.80 Stenderds of conduct; disciplinery

proceedinge.
2700.83 Fecusal «pd @isguelificetion.
7700.82 Ex parie comInunicatliont.
i00.63 Authority 10 sign orders.
7100.84 Ejjective Gale.

AUTHORITY: 30 U.£.C. §15, 820 snd 823.
SOURCE: 58 FR 12164, Mar. 3, 1993, unlest
otberwise noted.

677
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§2700.77

(@) Scope of review. Unless otberwise
specified in tbhe Commission’s order

" grapting ipterlocutory review, review

shall be confined to the issues raised in

+the Judge’s .certification or to the

issues raised in tbe petition for inter-
locutory review. -

{58 FR 12164, Mer. 3, 1993, as amended st 64
FR 48714, Sept. 8, 1999; 67 FR 18485, Apr. 16,

m]

o §2700.77 Ors) srgument.

Oral .argument may be ordered by the
Comimnission on it¢ own motion or on
the motion of a party. A party request-
ing, oral argument sbhall do s0 by sepa-
rate motion no later tban the time
that it filee its opening or response
brief. -
£2700.78 Reconsiderstion.. )

(a) A petition for reconsideration

must be filed with the Commission

within 10 days after a decision or order
of the Commission. Any response must
be filed with the Commission within 10
days of service of the petition.

(b) Unlest the Commission orders
otherwise, the filing of a petition for
reconsideration sbhall pot stay tbe ef-
fect of a decisiop or order of the Com-
mission apd shall not affect the final-
ity of a Gecisgiop or.order for purposes

of review in tbe courts.

§2700.79 Correction of clerical errors.

The Commission may correct clerical
errors ip ite decisions a1 any time.

Subpart l—Miscelloneous

£2%00.80 Standards of copduct; - dis- -

ciplinery proceedings: .

(a) Standards of conduct. lndividuals
practicing before the Commission and
Commission Judgee shall conform to
the standerds of ethical copduct re-
quired of practitioners in the. courts af
the United States.

(b) Grounds. Disciplinary proceedings-
may be ipstituted against enyene who
is practicing or bas practiced before
the Cominission op grounds that such
person bas engpaged in unethical or un-
professional copduct; has failed to
comply with these rules or an order of
the Commission or its Judges; has been
disbarred or suspended by a court or

|!‘\

" 29 CFR'Ch. XXVII (7-1-04 Edition,

administrative agency; or has been die-
ciplined by a Judge under paragraph (€)
of this section. W

(¢) Disciplinary proceedings shall be
subject to the following procedure: .

(1) Disciplinary referral. Except as pro-
vided ir paragraph (e) of this section, &
Judge or other pereon having knowl-
edge of circomstances that may War-
rant. disciplinary proceedings agalnst

. an individual who is practicing or has

practiced before the Commission shall”
forward to the Commission for-action
soch information in the form of a writ-
ten disciplinary referral. Whenever the

" Commissiob receives a disciplinary re-

ferral, the matter shall be assigned a
docket number. J o

(2) Jnguiry by the Commission. Tbe
Commission sball conduct an inguiry
concerning & disciplinary referral and
sball determine whether disciplinary
proceedings- are warranted: The Com-
mission may require persone to submit
affidavits setting forth their knowledge
of relevent circumstances. 1f the Com-
mission determines that disciplinary
proceedinge are not warrapted, it shall
isspe ap order terminating ihe referral.

(3) Transmittal and hearing. Whenever,
ac a result of its inquiry, the Commis-
sion, by a majority vote of the full
Comnission or & mejority vote of &
duly copstituted panel of tbe Commis-
siop, determines that the cir-
cumslances warrant & bhearing, the

" Commission’s Chief Admipistrative.

Leaw Judge shall assign the matier to.a’
Judge, other than the referring Judge,
for hearing and decision. The Commie-
sion shall specify ‘ihe disciplinary
isspes 1o be resolved througd bearing
apd may designate counsel 1O Ppros-
ecute the matier before the Judge. The
Judge £hall provide the opportunity for
Teply and hearing op tbe specific dis-
ciplipary matters at issue. The ipdi-
vidual sbhall have the opportumity to-
presept evidence and cross-examine
witnesses. The Judge’s decision shall
ipclude findings of fact and conclusions
of law and either ap order dismissing
the proceedings or an appropriate dis-
ciplinary order, whichk may include rep-
rimand, suspepsion,  or disbarment
from practice before the Commission.

(d) Appeal from Judge’s decision. Any-

person adversely affected or aggrieved
by the Judge’s decision is eptitled to

694
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. {61 FR 42583, June %1, 2002; 61 FR &

o PART-48--TRAINING AND
'RETRAINING OF MINERS

F . subpor A—Troining ond Rehaining o

UndOrgroundMM
48 . Boopt-
483 Dennition:.
P of wubmisaiol;

40

Usining. '

485 Trsiving of minpert aseigned W & task

ip which they have had DO previout eXpe-
sience; minnoid courser

488 Aunnoa) refrosher
minixouln courset Of 1PEIDC

of IMiDesE;
tion; boure of

449 Records of wreining.

4830 Oompemsﬁon-lo‘r treining.
483) Bazard trsining. -

4872 Appesh_proceﬂm:.

Subpon B=raining ond Fehoining of Min-
en Working al Suroce Mnes and Sui-

. soce Areae Of Undolground'M'nes

4820 bBcope-

482 Defintiont.

9523 mysining PlaDE; ume of gpbmiseiod;
where filed; ipiorios tiod required; time
jor spyrovsl: method. for disepprovel;
commencement- of -ireining; spprovel ol

ipeLroCLOrE. _
4824 Cooperetive treining proyram.
4825 Trsining of Dew miDETE; minimuin
courser ©f jpetroction; bours of iprurouc-

tion.

45.26 Experienced yoiner WeINiDE -

48.21 Training of miner: aetigped 10 & .15k
in which they bave bad PO previout expe-
rjence; mipimum courset ©f inpLYoCLion.

'ot.‘hs_r(he poted.

42566, Sept. 11, 2002; qmm;h&. 1,302

‘e

4838 Anpual rgﬁia‘hhr' training of miners:

mimmnmognpudiqamcuon;homof

T 4838 ‘Reocords of training. .

48.90 Compenss tic for treining.
4823, auuduumu. ’
4852 AW"“’,M”'—‘* -
ATTHGRITY: %0 UB.C. 2, 835,
SoURCE: 48 FR #7456, Oct. 18, 1978, unless -

" subpon A—Training ond
.Reholnlng of Undeiground Miners

§ 48.) Boope. - .

The provisions of thie robpart A setl
jorth-ibe mandsilory requiremente for
sobmitting and obtaining spproval of
Programe for training apd retraining
mipers working 1n upderground mines.
Requirements regarding compensation
jor training snd retraining aTe 8}80 in-
cluded. The requirements jor treining
and retraining miners working &t QY-
4ace Tnine: and surface aveas of opder-
ground minet &re pet forth ip Fubpart B

of thise part.

148.2 Defnitions.

For the porposet of ibis subpart A—

(&)(]) Miner INELDE, jor pOUrpoOBEE of
££48.3 ihrough 48.30 of 1his sobpart A,
&Ny PETEOD working.in 8D opéerground
mine and who is enpaged in the exlyac-
1jon epd produclion Process, or who i
repulsrly exposed 1o MiDne hazerds, or
who is & maintensnce Or ceyvice worker
employed by 1he operator or & mainte-

pance OY BETVice worker coptracted by

ibe operstor o work st the mine for
. This defi-

irequent or e3lended periods
pition. shall include the operator if the
operator worksunderground on a COD-
tipuing, even if irregular, basis. Short
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§48.3

term, epecislized contact workers, such
. s aHlers aod blasters, who &re en-
gaged in the extraection.and production
procest snd who bave received training
under §48.6 (Eaperienced miper irain-

ing) of this gubpart A may, in lieu of
subsequent training upder that pection

" for. each new employinent, receive -

trsiping uvopder £46.1 (Bazard training)
of thie subpart A. Thie definition does
pot include: :
. ) Workers under evbpart C.of this
part 48, incloding shaft and slope work-
_ere, WOrkere
sctivities ancillary to shaft and slope
Emmn wd
copeLruction
eaisting mive which requires the mine

. 1o censt operations; : . -
(1) Any person covered under para-

grepb (a)2) of thie section.

(2) Miner mMeaDE, for purposet of £48.1)

(Hegard waining) of 1bit sobpart A, 8Dy

on working in 81 -anderground
mipe, including any delivery, office, or
ecieptific workey or occasional, sbort-

teym TnAINEDRDOE or service worker

contracted by the operstor, and any
stodent engaged in scsdemic projects
jopvolving bie or ber extended presence.
st vbe mipe. Thie definition eacludes
PETEODE covered undéer paTagTEph (8)1)
of this section end gubpart C of thie

() Erperienced minel mesns:

() A miner’ who bss  completed
MSHA-approved pew miper itraining ior
upderground mipers or treining &ccepl-
shle o MSHA from & Stale apency and
who bas bad 8l jeaet 12 montbe of un-
derground mining €aperience; o

@ A FUPETVIEOY who is certified
under &B MEHA-spproved Stsle certifi-
. cation profremm and who i employes B

© 8D underground FUpErvicor on October

6, 1998; or .
(3) An e:per:ienced underground

miper on February 3, 1995

(¢) New miner meant & miper who ie
not 8D eaperienced miner. .

(@) Nermal working houts Me&DE 8 Pe-
riod of time during which a miper is
otbherwise scheduled 1o work. Thie defi-
nition does pot

training classes 0D th
working day if such a work.schedule

hee been established for a sufficient pe-
riod of time to be accepted a= the oper-
ator’s common practice. Miners shall

epgaged in constroction |
workers enpaged in the ty spd Benlth Act of 3973,
of major additiops to ab:

"§483 Training p

preclude scheduling -
€ £ixth or seventh

oy Y
.a)
o

3

30 CFR Ch. | (-1-04 Ediion)

be paid at & rate of pay wh!'ch'ah;ﬁ_w P

respond to- the rete’ of pay they would -

have received had they - beenm per- o

forming tbeir normsl work tesks.

(e) Operalor Theans sny owner, loasse, .

or otber person who operstes, oon

or eupervises & drderground, mine; of )

any .independent eontractor "jdentified
&5 8D ppenpor-peﬂorming pervioes -OF .
copstruction at such mine. TS -

(f) Tosk. mean2 & work uau'nmom

that includes duties of & job that.oocur
on & regulsr basie and ‘which requires

" physica] abilities and job knowledge.

(e) Act mesnt the Federal Mine Bafe-

[43 FR 47459, Oct. 13, 1978, as
FR 53758, Oct. 6, 9€]

un-nd.d at ®

sion; where ?led; information -¥e-
quired; time for = proval; mrtbed
for disspproval; cop of
treining; approval of insiroctors.

(8) Bach operator of an- underground

thipe sball hsve an NMSHA approved

plan containing programs for training. -

pew miners, wraining experienced min-.
ers, traiping mivere for new tasks, 8O-
nual refresher irsining, and hazard
ireining for minere as follows: - o

(1)' 1n the case.of &an nndcm-oi:;:d .

mipe which i opersting on the effec-

t{jve date of this subpart A, the oper-
stoy of the mine shall submit soch plan -

jor spprovel within 90 deys after the ef-
jective date of thie eubpart A L

(2) Withip 60 deye: afler the operstor
gobmits the plan for approval, unless
eatended by MSHA, the operator shall
heve a1 approved plan for the mine.

¢9) 1n the case of 8 new underground
mine which it 1o be opeped or & mine
which ‘is 10 be reopened or resctivated
ajter tbe effective date of this subpart
A, Lhe operstor eball heve ap approved
plan prior 10 opening lhe new mine, Or
TeOpeNIDE OF reacliveting the mibpe.

(b) The traiping plan shall be filed.
with the District Manager jor the ares
in which the mipe ig Jocsted.

- (¢) Each operator sball submit to the
District Manager the following infor-
mation: . SR :

{1) The company name, mine name,
apd MSHA identification puinber of the
mibe. . .

(2) The name and position of the per-
sop Gesigpated by the operator who is
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: .ceduret Jor BY

g8 St

*-§48.8, if the miner missed teking tbat

. training during the ebseDnCE.

. j43 FR 47486, Oct. 13, 1978, 8=
29640 :

M&m:

viows experiencs:

. (s) Mipere .
taske 82 mobile equipment- Operalors,
¢ .OpeTsloTE, beuvlege.

ariling
sYELEINE, Operatlors, roof

. ang conveyor
- an@ ground contro) mechine operators,
) v ‘D)asting operationt shall
_pot perjorme Dew work taske in ibeee
cstlegories training. prescribed -in
4his parsgrapb gnd paragrapb (b) of
been compieted.. This

" 7 thds pection bsE
ebal] pot be required for min- -

training ]
ers Who hve been treined  and who
.heve ¢emone 1ed safe operaling yro-

ch pew work taske within

12 months preceding
T irad sbal) aleo pol
hers. who hdye-peﬂomed 1be DEew
work taske and who have demonetrated
safe opersting procedures jor suck DEw
woTk LaekE within 12 months preceding
sssignment. The 1raiDiDE program
ghal] include tbe jollowing:
(1) Bealth
operoting 1 00EGUTES Jor- work tasks,
equipmenti, ond machinery. The training
ghall inclvde jpetroction in the heslth
and bajety BEPEC spdé the saje OPEr-
" pting, proceduret relsted 10 the a&-
sigped 18EEE, sjpcludipg injormstion
aboot the physicsl apd besllh b
of chemicals ip Lbe miper’s work sres,
rer & Ininer c&n
ke spaipet these heieTdE, s+nd ibe
' 1he MInEE HezCom Pro-
_ The LreininE thsl] be given ip 8D
on-tbe-job epvironment; snd
o) Supervised practice during non-
pwd-uaiim'.' The treining chell inclods
supervised practice ip the sscigpned
1e5kE, 808 tbe perionnance of work duo-
ties ai- timee oF places where produc-
tiop is Dot ibe primary objective; oD
a1 Supervised operation during pr0-
- duction. The treivipe &hall ipclude,
while under direct 8D
per\rision'and production jg ip PrOFYESE,
operetiop of 1be machipe oF eguipment
and the periormence of work duties.

1489 Twaining o miners sssigned 108
; .ml'lq.wh:_ch‘ they hesve bed po pre-
>ers ; ypinium courses:’

. - pp circumetances end conditiont &

.covered in Paragrs

and sojety ospects ond sofe
recte hsulsge

d immediate St -

\

30 CFR Ch. ] (77\_—04 g dition)

(8) New o7 ‘modified machines - and
equipmeni. Equipment and machine Op-
erators shall be instrocted in safe oper-
ating "applicable to- new Or
modiﬁed‘ﬁ:sch!no_s,orequ’ipmem. to be
installed or put into operation in the
mipe, which® reguire .oew.
opersting procedures. A

{4) Buch other courses a& M8y be Te-
qn:_red by the- District Maneger based

(b) Mipere under parsgrapb (8) ©f this
sectjon ahall pot operate ibe equip-

ment or machine OT engage 1
operstione without direction snpd im-

mediate supervisiop until soch mminers

beve dex_nommted pafe operating pro-

cedures for the equipment or masechipe
or blasting operstion to 1he operator or
‘l.he'-operat._dr‘_r..gent.

(c) Miners assigned & Dew task Dot
pb (8) of thie section

ghall be inetructed in the  safety &and
¢ safe work proce:

heslth aspects &D
durer of the task, ipcloding jpformsa-
jcal-end heslth baz-

1be miper's work
tective measures: 8 INiner
se bazerds, and the
mipe’s HazCom Pro-
orming such LasE.
- (d) Any person who coplrols or di-
operelione st & mine
shall. Teceive and complete training
coursee in safe hsulere proceduret re-
jeted 1o ihe heulige EYELEID, ventila-
tiop tYyelem, {irefighting . procedurest,
and €MErFency evacugtion procedures
jn effect st the mine bejore assignment
10 soch doliet. : ' T
(e) Al] training epd supervieed prac-
1ice and opersiod reguired by thit sec-
tiop £hall be given by & guslified tr&iD-
ey, OT & sDPETVIEOT ezperienced ip the

aesigned 1asks, OF OLhEY person experi-

enced jp.tbe assigped tackE.

143 FR 47459, Oct. 18, 1SE, as snended 8t 94
FR 1880, JaD. p, 1979; 4% FR 23640, Me¥ 2,
3982; € FR 42385, Jupe 21, 2002]
£488 Anpusl refresher 1raining of
mineys; minimum courses of ip-

minim :
- struction; bours of instruction.

(a) Bach miner .shall receive a miD-
jmom of & hours of annual retresher
training as prescribed in tbis section.

230

or Qifferent .-
t.t_.pe A

p blasting -

A-24





