UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

CONSERVATI ON LAW FOUNDATI ON,
et al.,
Plaintiffs,
V. Civil Action No. 00-1134 (GK)

DONALD EVANS, et al .,

Def endant s.

e = N N N N N N N

REMEDI AL ORDER OPI NI ON

Backgr ound

On May 19, 2000, Plaintiffs Conservation Law Foundati on
(“CLF"), National Audubon Society (“NAS’), Natural Resources
Def ense Counci | (“NRDC") , and The Ocean Conser vancy
(collectively "Plaintiffs") brought suit against the United
States Secretary of Commerce Donal d Evans, the National Marine
Fisheries Service ("NMFS"), and the National Oceanic and
At nospheric Adm ni stration (“NOAA”) (collectively "Defendants"),
charging that Defendants failed to prevent overfishing and

m ni m ze bycatch! al ong the New Engl and coast.

1 Bycatchreferstofishwhichare harvestedinafishery, but
whi ch are not sol d or kept for personal use, and i ncl udes econom c
di scards and regulatory discards. See 16 U . S.C. § 1802(2).



Specifically, Plaintiffs alleged that Defendants viol ated
t he Magnuson- Stevens Fishery Conservation and Managenent Act
("Magnuson- Stevens Act"), 16 U.S.C. § 1801 et seq., as anended
by the Sustainable Fisheries Act ("SFA"), Pub.L. No. 104-297,
110 Stat. 3559 (1996), and the Adm nistrative Procedure Act
("APA"), 5 U.S.C. § 706.

The Magnuson-Stevens Act, enacted in 1976, provides a
conplex, multi-layered statutory framework for the protection
and managenent of the nation's marine fishery resources. |t
est abl i shes ei ght Regi onal Fishery Managenent Councils, each of
which has the authority and responsibility to govern
conservation and managenent of the fisheries under its
geogr aphi cal jurisdiction by devel oping and i npl ementing fishery
managenent plans ("FMPs") and anendnents thereto. See 16 U.S.C.
§ 1852.

In 1996, Congress enacted the SFA in order to prevent
overfishing and to rebuild the New England groundfish stock
whi ch had beconme severely depleted by the m d-1980s. See

Conservation Law Foundation v. M neta, No. 00-1718, slip op. at

5 (D.D.C. Feb. 1, 2001). The SFA strengthened the Magnuson-

St evens Act by requiring Defendants, inter alia, (1) to prevent

overfishing and rebuild depleted fish populations; and (2) to



report, assess, and mnim ze bycatch. See 16 U.S.C. 88 1802
(28)-(29), 1853 (a)(10)-11, 1854(e).

The New England Fishery Managenent Council (“NEFMC"),
devel oped FMP Anendnent 9, which becane effective on Novenber
15, 1999. See A.R 834. Amendnent 9 revised the maxi num annual
fishing nortality rates for 12 depleted groundfish species.?

On December 28, 2001, the Court granted Plaintiffs' Motion
for Summary Judgnment. The Court determ ned that Defendants
vi ol ated t he Magnuson- St evens Act, as anended by the SFA and the
APA. Specifically, the Court found that Defendants violated the
SFA and APA by failing to inplenment Anendnment 9 of the Fishery
Managenment Pl an, thereby violating the overfishing, rebuilding,
and bycatch provisions of the SFA. The Court further held that
Amendnent 9 viol ated the bycatch provisions of the SFA.

Subsequent to the Court's sunmary judgnent ruling, the
parties commenced briefing the remedi al phase of the case. The
foll owing parties have intervened in these renmedi al proceedi ngs:
(1) Northeast Seafood Coalition; (2) Associated Fisheries of
Maine, the Cities of Portland, Mine and New Bedford,

Massachusetts, and the Trawl ers Survival Fund; (3) the State of

2 The 12 speci es are: cod, haddock, yellowail flounder, Anerican
pl ai ce, witch fl ounder, wi nter flounder, redfish, white hake, poll ock,
w ndowpane flounder, ocean pout, and Atlantic halibut.
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Mai ne; (4) the State of New Hampshire; (5) the State of Rhode
| sland; (6) the Commonwealth of Massachusetts; and (4) Paul
Parker, Craig A. Pendelton, Northwest Atlantic Marine Alliance,
Stoni ngton Fisheries Alliance, Saco Bay Alliance, and Cape Cod
Comrer ci al Hook Fishernmen's Association. In addition, many,
many menbers of the public have written to the Court expressing
their heartfelt views and concerns about the far-reaching
consequences of whatever renedy is to be ultimtely selected.?®

Recogni zing the substantive conplexity of the relief which
had to be considered, as well as the enornous regional interest
inthe issue, the Court held a status conference on February 15,
2002, with the Plaintiffs, the Governnment, and the previously
nmentioned States, Cities, organizations, and individuals who
were allowed to intervene. At that status, the Court urged the
parties to consider nediation, discussed why it mght prove
particularly effective in this difficult case, introduced the
parties to M. Nancy Stanley, the Director of the Court’s
Alternative Dispute Resolution Program and directed them to
have an initial conference/discussion with her since virtually

all parties were personally present at the courthouse that day.

3 Inorder to keeptherecordclear and public, thoseletters,
whi ch were sent to Chanmbers and not filedintheCerk’s Ofice, are
bei ng attached hereto as Appendi x A.
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At the sane time, the Court made it clear that, because of
the inmm nence of the opening of the fishing season on May 1,
2002, the parties would have to operate on parallel tracks:
medi ati on or a variation thereof, if they so chose; and fornal
briefing of the issues so that the Court was not forced to
deci de the renmedy under intense tinme pressures. Unfortunately,
despite everyone’'s best efforts, the latter is precisely what
happened.

On the nediation track, all the parties engaged in a truly
Hercul ean effort. Under the expert guidance of Ms. Stanley and
her co-nediator Dan Dozier (as well as his two hard-working
assi stants, Ms. Braden Sweet and Ms. Regan Maund), nore than 40
peopl e (representing all parties) engaged in a marat hon five-day
medi ation. While the Court of course has no know edge of the
substance of any of those sessions, it has been assured that
every single participant worked incredibly hard, in good faith,
and with great flexibility and creativity, to achieve a
resolution. VWhen that could not be achieved after the end of
five 14-hour days, the parties continued comunicating and
attenpting to reach consensus even after they had separated and
returned to their honme jurisdictions. Utimately, after
expendi ture of an incredi ble nunmber of hours and intell ectual

and enotional energy, many of the parties were able to reach a
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proposed settl ement which was formally filed on April 16, 2002,
as a Settlenment Agreenment Among Certain Parties. The Court
cannot give enough high praise to all the parties---and of
course the nediators---who participated in this intense effort
to craft a conpl ex settlenment which woul d neet the core needs of
all concerned.

In addition to working with the parties on the substance of
a settlenent, the nediators were able to help the parties with
another difficult project. The Court became convinced at an
early point that access to a technical advisor would be
necessary. As fully explained in the Court’s Order of April 9,
2002, Dr. Wayne CGetz was chosen for this position. Utimtely,
m ni mal use was made of Dr. CGetz' services. The Court and its
| aw clerk held two | engthy conference calls with Dr. Getz (each
of which was approximtely one hour) in which many questions
were asked, as anticipated, about the neaning of various
scientific terms and descriptions of certain kinds of fishing
gear and nets. The Court nuch appreciates the explanations
provided by Dr. Getz and his ready accessibility, especially
given his busy teaching schedule and the difference in tine
zones.

On the formal briefing track, the parties have submtted

numer ous and extensive nmenoranda regardi ng the scope and nature
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of the relief to be ordered. Briefing began with Defendants’
subm ssion of their proposed remedy on March 1, 2002. Responses
foll owed, and at Plaintiffs request, Defendants were ordered to
submt, by April 1, 2002, appropriate Total AlIlowable Catch
(“TAC') levels for the 2002-2003 fishing season for all fish
speci es governed by Anmendnent 9, and the nmanagenent mneasures
t hat woul d secure conpliance with Anmendnent 9 for the 2002-2003
fishing season. Thereafter, there were two additional rounds of
briefing: one pertaining to the Defendants’ April 1 subm ssion,
and one pertaining to the April 16 Settlement Agreenment Anong
Certain Parties.* The last of many briefs was filed on April 22,
2002--a nere 8 days before the opening of the fishing season.
1. Fashioning An Appropriate Renedy

Fashi oni ng an appropri ate renedy has been one of the hardest

tasks this Court has ever undertaken. The livelihood--indeed

4 The foll owi ng parties subnmtted the Settl ement Agreenent:
Plaintiff Conservati on Law Foundati on; Defendants Donal d L. Evans, the
Nat i onal Oceani ¢ and At nospheric Adm ni stration, the Nati onal Marine
Fi sheries Service; the State of Mai ne; the Commonweal t h of Massachu-
setts; the State of New Hanpshire; the State of Rhode |Island; the
Associ at ed Fi sheries of Maine, Inc., the City of Portland, Mine, the
Gty of New Bedford Massachusetts, the Trawl ers Survi val Fund and; Pau
Par ker, Crai g A. Pendelton, Northwest Atlantic Marine Al liance, Inc.
St oni ngton Fisheries Alliance, Saco Bay Alliance, and Cape Cod
Commrer ci al Hook Fi shernmen's Association, Inc.

ojections tothe joint proposal were filed by Plaintiffs National
Audubon Soci ety, Natural Resources Defense Council, and The Ocean
Conservancy, and by Intervenor Northeast Seafood Coalition.
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the way of life--of many thousands of individuals, famlies,
smal | businesses, and maritinme comunities will be affected.
The econony of state and |ocal governnents in the region will
t herefore undoubtedly be inpacted in turn. The future of a
preci ous natural resource--the once-rich, vibrant and heal t hy--
and now severely depl eted New Engl and Northeast fishery--is at
st ake. All of these diverse interests nmust be respected and
considered, as the ten National Standards set forth in the
Magnuson- St evens Act nmandate.?®

To conpound the difficulties of the task, we lack the
ri gorous, focused, scientific research, data, and understandi ng
which are absolutely necessary to devel op long-term strategies
for rebuilding stocks, preventing overfishing, and m nim zing

bycatch and its nortality.® As recently as March 19, 2002--a

5> The ten National Standards require that conservation and
managenent nmeasures: (1) prevent overfishing and mai ntain "optinmum
yield;" (2) be based onthe best scientific information avail able; (3)
manage each stock of fish as an individual unit; (4) fairly and
equi tably allocate fishing privileges anong the states; (5) be
efficient inthe utilization of fishery resources; (6) take into
account variations and contingencies infishery resources; (7) mnimze
costs and unnecessary duplication; (8) m nim ze adverse econoni c
i npacts on communities; (9) mnimze bycatch and the nortality of
bycatch; and (10) pronote the safety of human life at sea. See 16
U S.C § 1851(a).

6 Much of the blame for this situation can belaidat the feet of
NMFS. It frequently msses its own deadlines for conplying with
statutory mandates, it dragsits feet conpletingvitally significant
marine research, andit is oftenthe casethat the federal courts nust
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nmere six weeks before the May 1 deadline--the Governnment filed

the Final Report of the Wrking G oup on Re-Evaluation of

Bi ol ogi cal Reference Points for New England Groundfish (“2002

Wor ki ng Group Report”). That Report, virtually all parties
concede, represents the best available scientific information
(as mandat ed by National Standard Two) for the multispeci es New
Engl and groundfish conpl ex. Put starkly, it has conpletely
changed the scientific |l andscape--or seascape--inthisinstance.’

Al t hough this Court ruled in its Menmorandum Opinion of
Decenmber 28, 2001, that the Governnent “can, and nust, give
effect to Amendnent 9," slip op. p. 17, it is clear that that
course of action is now inpossible. Not only would it produce

absurd and damaging results in terns of statutory objectives,?

be calledupontoforceit toliveuptoits statutory obligations.
The very fact that this Court isinthe unenviabl e position of having
t o deci de such an i nportant i ssue on the eve of the May 1 deadli ne
reflectsthe failure of NMFSto conply with the statuteinatinmely
fashi on. Even before adopti on of Anendnent 9 on Cct ober 15, 1999, the
New Engl and Fi shery Managenent Council| announced (on Sept enber 2, 1999)
that it woul d not i nplenment it. Amendnent 13, which was intended to
super sede Anendnent 9, was originally schedul ed for promul gationinthe
fall of 2002; having failed to neet that deadline, NMFS has now
scheduled it for conpletion by August 2003.

" Even this well-received Report, it shoul d be noted, has not yet
been subj ected to any i n-dept h anal ysi s by the scientific community or
t he public.

8 For exanple, if we apply the TAC nunbers supplied by the
Gover nment whi ch woul d sati sfy Arendnent 9, the TACfor Geor ges Bank
Cod woul d be 48, 550 nt--a nunber that represents nore fish thanthe new
dat a says even exi st. QO her exanpl es of the totally anonmal ous results
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but the scientific basis on which it rests has beconme invalid,
even though it may have been the best available back in 1999
when the Amendment was approved. For exanple, two of the npst
basic and significant scientific paraneters, Bnmsy goals and
fishing nortality rates which will achieve and maintain those
goals for the Fishery’'s 12 groundfish species, have been newy
cal cul ated and established in the 2002 Working G oup Report.
Because of these new cal cul ati ons, other provisions in Anmendnent
9, such as the all-inmportant control rules, need to be re-
eval uat ed.

In short, given the conpletion on March 19 of the 2002
Wor ki ng Group Report, which now represents the “best scientific
information available,” it cannot be said that either the
Settlement Agreenment Anong Certain Parties or the Order the
Court is nowentering conplies with Anendnent 9, based as it is
on out noded and no | onger valid scientific underpinnings.

What the Settlenment Agreenent Among Certain Parties does
represent is an extraordinary degree of consensus--after nuch
gi ve and t ake--anongst a broad coalition of parties ranging from
the lead Plaintiff Conservation Law Foundation (with a |ong

hi story of dedicated advocacy on behalf of fishery managenent

whi ch woul d be obt ai ned fromappl yi ng the TACdata are given in the
briefs of different settling parties.
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issues in New England) to the Government (with its attendant
statutory responsibilities) to individual States including
Mai ne, Massachusetts, New Hanpshire, and Rhode Island to
i ndividual Cities such as Portland, Maine and New Bedford,
Massachusetts, to fishing groups with diverse interests such as
t he Associ ated Fisheries of Mine, the Traw ers Survival Fund,
Nort hwest Atlantic Marine Alliance, and the Cape Cod Conmerci al
Hook Fi sherman’s Associ ati on.

These parties have reached a consensus on what is both
necessary and achievable in the short-termand the long-termto
preserve and enhance the multispecies groundfish conplex in New
Engl and, while the Governnment—under the Court’s watchful
continuing jurisdiction—-develops and then wuses the best
scientific information available to design, publicly air, and
t hen adopt, a multispecies groundfish managenent plan that wll
conply with Amendnent 9 and the National Standards set forth in

t he Magnuson- Stevens Act.?®

° It shoul d be noted that this procedure respects the intent of
Congress in structuringthe Magnuson- Stevens Act, as anended by t he
Sust ai nabl e Fi sheries Act, torequire the fishery managenent councils
tofirst devel op, analyze, and recomend fi shery managenent pl ans,
bef ore those pl ans are t hen revi ewed and approved or di sapproved and/ or
nodi fi ed by the Secretary. The procedure al so ensures that NMFS
retains adm nistrative discretiontocarry out its statutory responsi -
bilities. Theretention of that discretion--if exercisedreasonably
and above all inatinely fashion--is particularly appropriateina
case like this where scientific expertise is so crucial to outcones.
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Thus, the Court has concluded, after careful exam nation and
study of the many docunents submtted and, in particular the
obj ections of +the three non-settling Plaintiffs (National
Audubon Soci ety, Natural Resources Defense Council, and The
Ocean Conservancy?'?) and the Nort heast Seafood Coalition, that it
is appropriate to use the Settlenment Agreenment Anong Certain
Parties as a baseline renedy.

As nmore fully explained, infra, that Agreenment provides,
until adoption of Amendnent 13, significant new restrictions on
DAS, on the larger trawl vessels which account for much of the
groundfish mortality, and on nesh sizes and gear to reduce
bycatch and fish nortality; it provides for significant area
cl osures designed to protect the vulnerable Gulf of Mine cod
and Georges Bank cod; it increases the m nimum size of cod that
can be |anded and reduces the possession limts; it greatly
l[imts the unused DAS or “latent effort” which can be legally
activated at any tinme; it increases observer coverage; it
provi des for the collection and analysis of tinmely and accurate

fishing and bycatch information w thout which no |ong-term

10 These Plaintiffs, |ike Conservati on Law Foundati on, al so have
a |l ong hi story of dedi cat ed advocacy on behal f of environnental issues.
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fi shery managenent plan can be adopted; and it provides a firm
schedul e for adoption of Amendnent 13.1

Sone additions, as explained infra, have been made to the
terms of the Settlement Agreenment where the Court felt that
certain provisions could be strengthened in terns of reducing
overfishing and m nim zi ng bycatch without risking the lives of
fishermen or endangering the future of their comunities and
their way of life.

The Court recogni zes that none of the interests involved in
this litigation will be unaffected by this Order. By the sane
t oken, every one of those interests will undoubtedly be unhappy
about sonme provision in the Order. The Court has done its best,
in exercising its equitable jurisdiction, to reconcile and
conply with Congress’ directives.

It is now tinme for all parties to nove forward with the
enor mous and chal | engi ng--but gratifying--task of rebuildingthe
New England multispecies groundfish fishery to the glory of

Nature it once was.

11 To the extent that the Settl ement Agreenent Anpong Certain
Parties provides, inExhibit C for parties to support and advocate for
certain positions, the Court views that as a contract between private
parties whichis not appropriatelyincorporatedinthis final Renedi al
Or der.
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L1, The Renedy

The managenent neasures contained in the Court's Renedi al
Order, and derived in substantial part from the Settl ement
Agr eement Among Certain Parties, represent significant
conservation steps to reduce overfishing and bycatch in the New
Engl and groundfish fishery, while mnimzing, to the extent
possi bl e, the adverse econonm ¢ inpact on the fishing industry
and communities. The National Standards contained in the
Magnuson- St evens Act served as a guide to the devel opnment of
t hese renedi al nmeasures. Fishing nortality and bycatch are
reduced t hrough reductions in fishing effort such as significant
decreases in DAS and the preclusion of new fishing effort from
entering the fishery, increased area water closures, changes in
mesh sizes and the anount of gear that can be fished, and
i ncreased observer coverage.

The Renedial Order provides for inplenmentation in three
stages: the Anmended Interim Rule, effective May 1, 2002; the
Second Anended Interim Rule, effective August 1, 2002, unti
i npl ementation of Anmendment 13; and the long-term Fishery
Managenment Pl an Amendnent 13. The distinction between the first
and Second Anmended Interim Rule is necessary to provide a
transitional period that affords sufficient notice and

opportunity for conpliance with the nore detailed and, in the
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case of sone neasures, nore stringent requirenments inposed in
the latter Rule. Further, the present procedural approach
defers to the discretion and expertise of the Executive Branch
agency i n devel oping the appropriate scientific methodol ogy that
is necessary for long-term managenent of the Fishery and in
devel opi ng the |l ong-term managenent neasures nmandated by that
met hodol ogy. |If the agency carries out its responsibilities, it
w |l devel op and promul gate, no later than August 22, 2003, a
Fi shery Managenent Pl an--Amendnment 13--that conplies with the
overfishing, rebuilding, and bycatch provisions of the SFA.

NMFS' history denonstrates the necessity of judicial
monitoring, and the Court will therefore retain jurisdiction
until promul gati on of Anendnent 13 to ensure adequate and tinely
conpliance by the agency.

As noted earlier, the Court is aware of the substanti al
negoti ati ons and conprom ses underlying the Settl enment Agreenment
Among Certain Parties, and has honored that agreenment to the
ext ent possible. Nonethel ess, changes have been made in areas
where the Court has concluded, in light of the entire record,
that the negotiated Agreenent fails to provide sufficient
protection for the nost vulnerable species. Such changes
include nodified DAS restrictions, increased area closures,

accel erated i npl ement ati on dates for sonme nmeasures, elimnation
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of the increase in poundage limts for Gulf of Miine Cod, and
i ncreased observer coverage.

The central conmponent of the proposal for relief originally
advanced by the majority of Plaintiffs!? is inplenentation of a
so-called "hard TAC' system!® Plaintiffs National Audubon
Society, Natural Resources Defense Council, and The Ocean
Conservancy advocate the inportance of hard TACs as a backstop
tothe "indirect"” managenent neasures generally enpl oyed by NMFS
to prevent overfishing.' The i mediate i npl ementation of a hard
TAC systemis vigorously opposed by the Defendants, |ntervenors,
and by Plaintiff Conservation Law Foundation in its nost recent

subm ssi on. It is the determnation of this Court that

2 1nitially, the four Plaintiffs advanced a uni fi ed renedi al
proposal . Conservati on Law Foundati on, however, subsequent|y advocat ed
t he nmeasures set forth in the Settl ement Agreenment Anong Certain
Parties and cautioned agai nst i mredi ate i npl enentati on of hard TACs in
t he New Engl and groundfi sh fishery. See Settl ement Agreenent Arong
Certain Parties; Conservati on Law Foundati on Reply t o Responses of
Nat i onal Audubon Soci ety et al. and Nort heast Seaf ood Coalitiontothe
Proposed Settl enent Agreenent and Sti pul ated Order at 9-11, Ex. 1,
Chatwi n Decl . 1 24-33, Ex. 2, Brooks Decl. 11 4-12. Plaintiffs
Nat i onal Audubon Soci ety, Natural Resources Defense Council, and
The Ocean Conservancy (collectively "NAS Plaintiffs") have
continued to advocate for i nmedi ate i npl enentati on of hard TACs.

3 Ahard TACis essentially a managenent systemthat prohibits
further catching of a particul ar speci es as soon as a pre-set quot a of
t hat speci es has been caught.

4 Such "indirect" managenent nmeasures may i ncl ude control lingthe
nunber of boats in the fishery, the nunber of nets depl oyed inthe
fishery, the size of the mesh openings or configurations of the nets,
or the anmount of fishing tinme allowed in the fishery.
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i npl ementati on of a hard TAC program begi nning in May 2002 wi |
not achieve the desired results and may result in extrenely
negative, though unintended, consequences for the groundfish
stocks, the fishernmen, and the fishing industry as a whole.

First, the data necessary to effectively inplement a hard
TAC system sinply does not exist at this tine. To inplenent a
hard quota system a total allowable catch anount nust be
determ ned at the beginning of a fishing season, and fi shing for
t hat species nust be prohibited as soon as that quota has been
caught. To be successful, the TAC program nust have access to
real time catch data, not just |andings data, so that bycatch
mortality can be accurately neasured. The New Engl and
groundfish fishery does not presently possess the necessary
information (or information collection capacity), including data
on the amunt and type of bycatch in the fishery. See
Conservation Law Foundation's Reply to Responses of National
Audubon Society et al. and Northeast Seafood Coalition to the
Proposed Settlenent Agreenent and Stipulated Order, Ex. 1,
Chatwin Decl. T 31 ("CLF Reply").

Mor eover, as discussed supra, there is presently a | ack of
consensus regardi ng the best scientific informati on avail abl e as
to the current status of the groundfish stocks and the

bi ol ogi cal reference points and population projection nodels
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that serve as the basis for fishery managenent. See Federal
Def endants' Reply with Respect to Renedy and Response to March
18, 2002 Order at 21-25. Such scientific information is
necessary to devel op appropriate TAC | evels. Absent agreenent
upon the scientific nmethodology to derive the TAC |l evels, any
hard TAC system would contravene National Standard Two, which
requires that fisheries be nmanaged "based upon the best
scientific information available,” 16 U S.C. 8§ 1851(a)(2), and
runs the risk of inposing quotas that have unnecessary adverse
effects on the fishing industry or the groundfish stocks.

Second, National Standard Nine requires that fisheries be
managed to m nim ze bycatch, See 16 U S.C. 8§ 1851(a)(9), and
there i s danger that a hard TAC systemmy actual ly increase the
di scarding of fish once the TAC is reached, rather than reduce
it. The wuse of hard quotas in nultispecies fisheries is
particul arly conpl ex because, once the fishery for a species or
stock is closed due to attainnment of a hard TAC, vessels may
continue to fish for the remaining all owabl e species, resulting
in discarding of the prohibited fish and thereby increasing
bycatch and fish nortality. See CLF Reply, Ex. 1 § 31.

Third, a poorly planned and hastily inplenmented hard TAC
system may have severe negative consequences for the safety of

fi shermen, thereby violating National Standard 10 which requires
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the pronmotion of safety. See 16 U . S.C. § 1851(a)(10). Because
a hard TAC system entails shutting down a fishery for a
particul ar species once the quota is caught, "such a system
inevitably leads to a race to fish whereby individual fishing
vessels are conmpelled to catch as nmuch of the quota possible
before fishing is shut down." CLF Reply, Ex. 2 ¢ 5. As
fishermen are induced to fish as nuch as possible in a
conpressed tine period, it is likely that they will risk their
lives by fishing for |onger periods of time and at tines of the
year and i n dangerous weat her during which they woul d ot herw se
have stayed tied to the dock.

Finally, the inmposition of a hard TAC system may have
adverse effects on the very species the system was designed to
protect. The aforenentioned "race to fish" beginning on May 1
woul d concentrate fishing effort at a time when a nunber of
regul at ed speci es remai n aggregat ed f or spawni ng. Consequently,
addi tional fishing pressure may be placed on the species at a
critical time. See CLF Reply, Ex. 2 T 7.

For these reasons, the Court has rejected inplenmentation,
at this tinme, of a "hard TAC' systemto achi eve conpliance with
t he Magnuson- Stevens Act and the Sustainable Fisheries Act.
Such rejection, however, should in no way preclude or discourage

parties fromconsidering its utility in the future.
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The acconpanying Order contains the detailed provisions
which wll govern fishing in the nultispecies New England

groundfish conplex from May 1, 2002 wuntil promulgation of

Amendnent 13.

Dat e G adys Kessl er
U.S. District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

CONSERVATI ON LAW FOUNDATI ON,
et al.,
Plaintiffs,
V. Civil Action No. 00-1134 (CK)

DONALD EVANS, et al .,

N N N N N N N N N N

Def endant s.

REMEDI AL ORDER

Upon consi derati on of the nunerous briefs submtted by the parties
regardi ng the remedi al acti on necessary in this case, and for the
reasons stated in the Renmedial Order Opinion, it is hereby

ORDERED

A. Effective May 1, 2002, to July 31, 2002, for all vessels
fishing under a mul ti speci es DAS, theAnmended I nteri mRul e, contai ni ng
the follow ng neasures, shall apply:

1. Restrict vessels fromfishing nore than 25 percent
of their allocated DAS during May through July.

2. Count nultispecies DAS as a m ninum of 15 hours,
for any trip | onger than 3 hours.

3. Prohibit “front | oading” of the DAS clock (require

that vessels | eave port within 1 hour after calling into the DAS



program to prevent vessels from accunulating time for the
pur poses of fishing Gulf of Mine cod).

4. Cl ose the inshore Western Gulf of Mine closure
ar ea.

5. Close the existing Cashes Ledge cl osure area year-
round.

6. Cl ose statistical area blocks 128 and 130 year-
round, 124 and 125 during the nonth of My, and 132 and 133
during the nmonth of June.

7. Require 6.5 inch dianond or 6.5 inch square nmesh
codend for trawl vessels and 6.5 inch mesh nets for trip gillnet
vessels in Gulf of Maine.

8. Reduce dayboat gillnet allowance to 50 roundfish
nets with mnimum®6.5 inch nesh, 100 flatfish nets with m ni mum
7 inch nesh, and 150 nonkfish nets with mninmum 10 i nch nesh.

9. Increase cod mninmnumsize limt to 22 inches for
cod that nmay be sold, and to 23 inches for charter, party, and
private recreational vessels.

10. Prohibit use of de-hookers or “crucifiers” wth
no less than 6 inch spacing between the fairlead rollers.

11. Limt all charter and party recreational vessels
in the Gulf of Maine to ten cod/ haddock.

12. Limt all private recreational vessels to ten cod.
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13. Vessels intending to charter/party fishinthe Gulf
of Maine cl osed areas nust "declare into charter/party fishery"?®
for the duration of the closure or for three nonths whichever is
greater.

14. Subject to the changes |isted above, all existing
regul ations and restrictions will continue to apply.

B. Effective August 1, 2002, until pronul gation of Arendnent 13,
for all vessel s fishing under a nultispecies DAS, t he Second Arended
Interim Rule, containing the foll ow ng nmeasures, shall apply:

1. Freeze DAS at the average DAS used during the base
period of May 1, 1996-April 30, 2001, not to exceed the current
al l ocation. Vessels are not entitled to any m ni num DAS ot her
than their average during the five-year base period. For
limted access vessels not operating under the call-in system
during the period May 1996 through June 1996, a vessel’'s DAS
will be based on vessel trip reports submtted to NMFS before
April 9, 2002. O herwise, DAS will be based on NMFS call-in
system

2. DAS will be reduced by 20% from t he baseline set

forth in Paragraph B 1.

5 This is the phraseol ogy used inthe Settlenent Agreenent Anong
Certain Parties.
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3. Any l|latent effort permt not used in 2001 may not
be activated.

4. The mninmumsize for cod that may be sold shall be
22 inches.

5. For all gear sectors, NMS shall provide 5%
observer coverage, or higher, if necessary to provide
statistically reliable data. Effective May 1, 2003, NMFS shall
provi de 10% observer coverage for all gear sectors, unless it
can establish by the nost reliable and current scientific
information avail able that such increase is not necessary.

6. Reduce trip limts for open access hand-gear
vessel s to 200 pounds of regul ated speci es.

7. Freeze issuance of new open access hand-gear
permts to any vessel that has never been issued such permt, or
has not applied for such permt, as of August 1, 2002.

8. Prohibit “front |oading” of the DAS clock for all
areas (require that vessels leave port within 1 hour after
calling into the DAS program to prevent vessels from
accurmul ating tinme).

9. Continue Western Gulf of Miine year round cl osure,
unl ess nodi fi ed by amendnent.

10. Prohibit use of de-hookers or “crucifiers” with no

| ess than 6-inch spacing between the fairlead rollers.
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11. Trawl nesh shall be no |l ess than 6.5 inch di anond
or 6.5 inch square in the cod end.

12. Mesh size in nmonkfish gillnets shall be no |ess
than 10 inches and limted to 150 nets.

13. Mesh sizes in the | arge mesh permt category shall
be two i nches greater than the current regul ated nmesh size.

14. In Georges Bank, all vessels using gillnet mesh
shall use no less than 6.5 inches with alimt of 50 nets. Each
net nmust have 3 tags, except for nonkfish gillnets if they are
10 inches or greater in nmesh size.

15. In Georges Bank, the cod trip limt shall remain
2,000 I bs/day, with a maximumtrip limt of 20,000 Ibs/trip (as
a trip is currently defined). Cod landing limts and clock
runni ng conputations shall be applied as set forth in 50 C.F.R
§ 648.86(h).

16. I n Ceorges Bank, close statistical area bl ocks 80,
81, and 118, 119 and 120 south of 42 degrees 20' during May
2003.

17. I n Georges Bank, hooks on any limted access
mul ti-species vessel shall be limted to 3,600 in nunmber and
nmust be 12/0 circle hooks.

18. In the Gulf of Maine, all trip vessels using

gill net nesh shall use no less than 6.5 inch nesh with a limt
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of 150 nets; each net nust have a tag, except nonkfish gillnets
of 10 inches or greater nesh.

19. Continue closure of the existing Cashes Ledge
cl osure area year-round.

20. In the Gulf of Miine, there will be no increase
in cod trip poundage |limts per day or cod poundage limts per
trip.

21. In the Gulf of Maine, hooks on any |limted access
mul ti-species vessel shall be limted to 2,000 in nunber and
must be circle hooks of 12/0.

22. Inthe Gulf of Maine, open statistical area bl ocks
124 and 125 in January, February, and March.

23. Inthe Gulf of Maine, for dayboat gill net vessels,
stand-up gillnet mesh shall be no less than 6.5 inches with a
l[imt of 50 nets; tie-down gillnet nmesh shall be no | ess than 7
inches, with a limt of 100 nets; tie-down gillnet nmesh of 10
inches or greater will be limted to 150 nets. During the
mont hs of March t hrough June, only tie-down gill nets nay be used
except for nonkfish gillnets of 10 i nches or greater nesh size.
Tags for all nets (including nonkfish nets) shall be limted to
150 tags—three tags per stand-up, two tags per tie-down, and

one tag per nonkfish nets.
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24. In the @ulf of Maine, continue closure of
statistical area blocks 128 and 130 year-round, 124 and 125
during the nonth of May, and 132 and 133 during the nonth of

June.
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25. The boundary for the Southern New England
measures, which are set forth in Paragraphs B. 26-31, herein, is
as follows:

(a) Bounded on the east by straight lines
connecting the foll owi ng points:

Lat . Long.
(*) 70°"00"
40"'50' 7000
40"'50' 6940’

40"'18.7' 6940’
40"'22. 7' 6900
(**) 69"'00'

(*) South facing shoreline of Cape Cod
(**) Southward to its intersection with the EEZ

(b) Bounded on the west by:

A line beginning at the intersection of 7400
| ongi tude and the south facing shoreline of Long
| sl and, NY, and then running southward al ong the
7400" | ongitude line.

26. I n Southern New Engl and, trawl er net mesh in the
cod end shall be no less than 7 inch dianmond or 6.5 inch square
cod end.

27. 1n Sout hern New Engl and, all vessels using gill net
mesh shall use no less than 6.5 inch nmesh with a Iimt of 75

nets and each net nust have two tags except nonkfish gillnets of

10 inches or greater nesh.
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28. I n Sout hern New Engl and, the follow ng Yell ow ail
Fl ounder trip limt shall apply:
(a) March 1-May 31: 250 | bs possessi on.

(b) June 1-February 28: 750 Ibs./day, with a
maximumtrip limt of 3,000 Ib./trip

29. I n Sout hern New Engl and, hooks on any limted
access nmulti-species vessel shall be limted to 2,000 in nunber
and nust be 12/0 circle hooks.

30. I n Southern New England, South of 40 degrees
Latitude, there shall be no possession of Yellowtail Flounder.

31. The followi ng Georges Bank specific neasures
apply to that portion of the current Southern New England
regul ated nmesh area east of the eastern boundary described
above:

(a) All vessels using gillnet nmesh shall use no
| ess than 6.5 inch nesh with a [imt of 50 nets.

(b) Hooks on any limted access nultispecies
vessel shall be limted to 3,600 in number and nust be 12/0
circle hooks. 32. In all areas, increase cod/ haddock fish
size to 23 inches for all charter, party and private
recreational vessels.

33. In all areas, except the Gulf of Maine during

Decenmber 1-March 31, limt all charter, party, and private
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recreational vessels to ten cod/ haddock creels. In the Gulf of
Mai ne, during Decenber 1-March 31, limt all charter, party, and
private recreational vessels to five cod creels.

34. In the Gulf of Maine, limt all charter, party,
and private recreational vessels to five cod creels Decenber 1-
March 31.

35. Vessels intending to charter/party fish in the
Gulf of Maine closed areas nust "declare into charter/party
fishery" for the duration of the closure or for three nonths
whi chever is greater.

36. Subject to the changes |isted above, all existing
regul ations and restrictions will continue to apply.

C. The Secretary shall, as was agreed in the Stipul ated

Order submtted to the Court on April 18, 2002, pronulgate an

Anmended InterimRule, ' to becone effective no later than May 1,

16 The Court is of course aware that there are sone di fferences
bet ween t he provi si ons of the Settl ement Agreenent subnmitted by certain
parties whichwereto beincorporatedintothe first and Second Interim
Rul es and the final Renedi al Order being entered today. The Court is
al so aware t hat the Governnent, apparently assum ng t hat t he Court
woul d si nply rubber-stanp the Settl enent Agreenent and accept it as
witten, has publishedthe first Interi mRuleinthe Federal Register.
That is unfortunate since the Governnment had no grounds for that
assunption, knewthat a remnmedi al order had to i ssue before May 1, 2002,
and could easily have waited until this final Renedial Order was
issued. In any event, the present Renedi al Order includes those
departures, and only those departures, fromthe Settl enent Agreenent
whi ch t he Court deened essenti al to neet the demands of the statute.
The Governnent wi ||l need to publishinthe Federal Register, as quickly
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2002, to reduce overfishing during the first quarter of the
2002- 2003 fishing season.

D. The Secretary shall, as was agreed in the Stipul ated
Order submtted to the Court on April 18, 2002, pronulgate an
Amended Second Interim Rule, to becone effective no later than
August 1, 2002, to reduce overfishing beginning with the second
quarter of the 2002-03 fishing season, begi nning August 1, 2002,
and continuing until inplenmentation of a Fishery Managenent Pl an
Amendnent that conplies with the overfishing, rebuilding, and
bycat ch provisions of the SFA

E. The Secretary shall, as was agreed in the Stipul ated
Order submtted to the Court on April 18, 2002, pronulgate, no
| ater than August 22, 2003, a Fishery Managenment Pl an Anendnent
that conplies with the overfishing, rebuilding, and bycatch
provi si ons of the SFA

F. The Secretary shall, no |later than Decenber 1, 2002,
devel op, prepare, publicize, and make public the nost current
and reliable scientific information available to enable
conpl etion of the Fishery Managenent Pl an Anendment referred to

in Paragraph E no |ater than August 22, 2003; the Secretary

as possi bl e, the Arended I nteri mRul e and Anended Second I nteri mRul e
toinclude the departures fromthe Settl enent Agreenent i ncorporatedin
t he Renedi al Order.
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shall, no |l ater than Decenber 1, 2002, cal cul ate the TAC for all

speci es governed by Anmendnent 9.

G.  The present action is tenporarily stayed pendi ng such

further proceedings as may be required with respect to each of

the three adm nistrative actions set forth above.
H. This Court shall

retain jurisdiction until promrulgation

of Amendnent 13.
Dat e G adys Kessl er

U.S. District Judge
Copi es to:
Peter Shell ey, Esq. Garvey, Schubert & Barer
120 Tillson Avenue 1000 Potomac Street, NW
Rockl and, Me 04841 Washi ngt on, DC 20007
Eric Bilsky David C. Hoover
Oceana, Inc. Sp. Assistant Attorney
2501 M Street, NW Suite 300 Gener al
Washi ngton, DC 20037- 1311 State of Massachusetts

Adam | ssenberg

Envi ronment al and Nat ur al
Resources Divi sion

P. 0. Box 7369

Washi ngton, DC 20044- 7369

David E. Frulla
Brand & Frulla, P.C.
923 15th Street, NW
Washi ngton, DC 20005

El don VanCl eef Greenberg
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