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PREFACE

A review of the effectiveness of Executive Order 11988 was undertaken in 1982 by the Federal Emergency
Management Agency (FEMA) at the request of the Office of Management and Budget (OMB). As a
consequence, OMB directed the Federal Interagency Floodplain Task Force to provide implementation
guidance for field level staff. This document has been prepared to provide that guidance.

Carl Bouchard, Department of Agriculture

Sam Cowan, Department of the Army

Ross MacKay, Federal Emergency Management Agency (Group Leader)
Ben Mieremet, Department of Commerce

Walter Prybyla, Department of Housing and Urban Development

James Wright, Tennessee Valley Authority

Mandy McKay, Secretary, Federal Emergency Management Agency

e INTRODUCTION

The purpose of this document is to provide guidance by discussing specific and commonly recurring issues
and by providing examples that show how to implement the provisions of Executive Order 11988,
Floodplain Management; it will not resolve all issues or questions. The Water Resources Council
Floodplain Management Guidelines' for implementing Executive Order 11988 were developed to provide
broad guidance in the interpretation of the Executive Order and to assist each agency which would be
developing its own individual procedures for compliance with the Executive Order. Since the guideline's
initial publication in 1978, questions, problems and issues, which were not foreseen or addressed, have
arisen. This guidance document does not supplant, but supplements the still valid WRC Guidelines. It is
intended that this document be used by Federal agencies as well as by local governments which have been
delegated by Section 9 of the Executive Order with compliance with specific programs. The document
should be equally beneficial for use by those States which have issued executive orders similar to
Executive Order 11988 or which administer specific programs that require compliance with the Executive
Order per Section 9 by local governments.

This document has been divided into two principal parts. The first provides an interpretation on several
issues which continue to present problems to those individuals responsible for implementing the Executive
Order. The second represents a series of scenarios which illustrate how to address those issues when
implementing the Executive Order. The scenarios have been grouped together to provide a broad spectrum
of Federal actions in the context of the Executive Order. The categories of Federal actions range from those
over which a Federal agency has direct control to those where responsibility has been delegated to local
units of government. While the scenarios may appear to be addressing an action undertaken by a specific
agency, they are intended to be generic and applicable to Federal agencies with similar responsibilities and
programs.

(See footnotes at the end of this document)



e HISTORY OF EXECUTIVE ORDER 11988

The Origins of Executive Order 11988, Floodplain Management, are found in a Bureau of Budget study
published in August 1966, as House Document 465, "A Unified National Program for managing Flood
Losses." This study sought to identify ways for the Federal Government to arrest flood losses that
continued to rise in spite of large expenditures for flood control structures. The study argued the need to
utilize nonstructural approaches as well as structural approaches to flood loss reduction. Included among
the study recommendations were establishment of a Federal flood insurance program and an executive
order directing Federal agencies to carry out flood hazard evaluations before taking actions located in
floodplains. The Bureau of Budget study marked the beginning of an 11-year experience leading up to
issuance of the current Executive Order 11988, Floodplain Management, in 1977.

In August 1966, the President issued an earlier executive order on floodplain management, Executive Order
11296, "Evaluation of Flood Hazard in Locating Federally Owned or Financed Buildings, Roads, and other
Facilities, and in Disposing of Federal Lands and Properties." That Executive Order directed the heads of
Federal agencies to:

1. provide leadership in encouraging a unified effort to prevent unnecessary use of the Nation's floodplains
and to lessen the risk of flood losses;

2. evaluate flood hazards; and,

3. develop implementing procedures and to certify to the Bureau of Budget that flood hazard evaluations
had been carried out for any appropriations requested for Federal construction of buildings, structures,
roads or other facilities.

Executive order 11296 set a policy of Federal responsibility and leadership to reduce economic losses
caused by flooding. It was followed in 1968 by passage of the National Flood Insurance Act (Public Law
90-448). The National Flood Insurance Program thereafter adopted, the 100-year flood as the base flood
standard of the insurance program. Use of this flood standard in implementing that Executive order was
first advocated by the Water Resources Council (WRC) when it adopted 'Flood Hazard Evaluation
Guidelines for Federal Executive Agencies."

In 1975, the Comptroller General's report "National Attempts to Reduce Losses from Floods by Planning
for and Controlling Uses of Flood-Prone Lands" * found that Federal agencies did not adequately evaluate
flood hazards in their programs. As stated in that report, over the period from 1966 to 1976 Executive
Order 11296 proved to have a limited effect in reducing flood losses due to the lack of agency
implementing procedures and full compliance by Federal agencies. However, it did serve to raise
awareness that flood losses were a serious national problem and that reduction of those flood losses
required the Federal government to take a more active leadership role.

In May 1977, the President issued Executive Order 11988, Floodplain Management, which superseded
Executive Order 11296. In essence, this subsequent Executive Order:

1. directed Federal agencies to assert leadership in reducing flood losses and losses to environmental values
served by floodplains;

2. directed Federal agencies to avoid actions located in or adversely affecting floodplains unless there is no
practicable alternative;

3. directed Federal agencies to take action to mitigate losses if avoidance is not practicable;



4. established a process for flood hazard evaluation based upon the 100-year base flood standard of the
National Flood Insurance Program;

5. directed Federal agencies to issue implementing procedures;

6. provided a consultation mechanism consisting of the WRC, Council on Environmental Quality, and the
Federal Insurance Administration (FIA) staff to assist agencies in developing their implementing
procedures; and,

7. provided oversight mechanisms: a) certification by Federal agencies to the Office of Management and
Budget (OMB) that proposed actions are in accord with the Executive Order when authorization and
appropriations are requested; b) periodic evaluation of agencies and procedures and their effectiveness by
the WRC; and c) public notice of proposed actions.

In February 1978, the WRC issued Floodplain Management Guidelines for implementing Executive Order
11988. These guidelines provide a section-by-section analysis of the Executive Order, definition of key
terms, and an eight-step decision-making process for carrying out the Executive Order's directives. The
process contained in the WRC guidelines incorporates the basic requirements of Executive Order 11988.
Briefly, this eight-step process is:

Step 1: Determine if a proposed action is in the base floodplain;

Step 2: Provide for public review;

Step 3: Identify and evaluate practicable alternatives to locating in the base floodplain;
Step 4: Identify the impacts of the proposed action;

Step 5: Minimize threats to life and property and to natural and beneficial floodplain values. Restore and
preserve natural and beneficial floodplain values;

Step 6: Reevaluate alternatives.

Step 7: Issue findings and a public explanation; and

Step 8: Implement the action.

Those guidelines continue to provide the basic interpretation of the Executive Order.
e BACKGROUND OF THIS DOCUMENT

In January 1981, President Reagan appointed a Task Force on Regulatory Relief, directing it to investigate
Federal regulations and policies that might impose a severe hardship on States, local entities, and citizens.
Because of the impact of Federal floodplain management policies on future development in floodplain
areas and on the State and local governments, which control land use and development, Executive Order
11988 on Floodplain Management and the "100 - year-flood" standard upon which it was based were
selected for review by the Task Force. In a letter dated August 26, 1982 the Office of Management and
Budget (OMB) directed the Federal Emergency Management Agency (FEMA), as the administrator of the
National Flood Insurance Program (NFIP) and the Federal agency having lead responsibility for flood
hazard assessment and mitigation to (1) investigate whether Federal agencies are complying with the
requirements of the Executive Order and determine what impact, if any, the Order is having on the level of



Federal support in designated flood hazard areas,' and (2) review the base, or "100-year," flood standard
used in implementing the Executive Order and other Federal flood hazard reduction programs.

On October 24, 1983, FEMA transmitted its report, with findings and recommendations, to the OMB. The
report, which was based on surveys, evaluations, experiences, attitudes and comments of many affected
agencies, found that:

1. Retention of the Executive Order was supported by nearly all responses. Especially strong support was
received from the Governors and State agencies.

2. Executive Order 11988 is reducing exposure to potential flood losses by deterring unnecessary siting of
activities in high hazard floodplain locations. However, significant improvements in Federal actions remain
to be made to achieve the Executive Order's objectives of reducing both the number of structures and
facilities unnecessarily exposed to flood risk and consequent flood losses.

3. The Executive Order itself contains several minor provisions and references which are obsolete or
outdated, but are recognized by implementing agencies as such without any adverse effects on the
implementation of the Executive Order.

4. Implementation procedures have not been adopted by all agencies and some agencies have adopted
procedures which are inconsistent with the Executive Order.

5. While Federal agency implementation of the Executive Order has become more effective over time,
significant opportunities exist to streamline and improve upon the implementation process, especially for
small and repetitive actions.

6. Some segments of the private sector appear to have misperceptions about the scope and intent of the
Executive Order. Some responses indicate a mistaken belief that the Executive Order Prohibits all
development in the floodplain.

In receiving the report, OMB also accepted its recommendations.
Specifically, the report recommended that:
1. The Executive Order should be retained in its present form without modification.

2. Federal agencies should be advised that the policies contained in the Executive Order are sound and that
the Executive Order is being retained.

3. The agencies and subagencies which have not already done so should adopt final implementing
procedures for Executive order 11988. Final procedures would remove uncertainty and facilitate proper
implementation of the Executive Order.

4. Those Federal agencies that have adopted implementing procedures that are inconsistent with the
objectives of the Executive Order should bring their implementing procedures into full compliance.

5. The Federal agencies should review their implementing procedures and determine whether adoption of
thresholds or limited categorical exclusions should be used to identify small actions in which the objectives
of the Executive Order can be achieved more effectively through application of a simplified planning
process, but they should not be used to exempt actions from compliance. Any changes should be forwarded
to FEMA for comment prior to publication as a proposed rule.



6. The Federal agencies should ensure that their field offices are fully conversant with the Executive Order
and its provisions. In those instances in which deficiencies are identified, Federal agencies should develop
clarifying instructions or develop and conduct training programs for their field staff.

7. The Interagency Floodplain Management Task Force - should prepare a training document to assist
agencies with implementation of the Executive Order. (emphasis provided)

8. The Federal agencies should advise groups in the private sector and State and local governments of the
intent and provisions of the Executive Order to reduce uncertainties and misunderstandings about its
application to actions in which they might be involved. It should be made clear that the intent of the
Executive Order is not to prohibit floodplain development in all cases but rather to create consistent
government policy against such development under most circumstances.

This document has been prepared to carry out Recommendation 7 above.
e ISSUES AFFECTING IMPLEMENTATION OF THE EXECUTIVE ORDER

A. When does Executive Order 11988 Apply?

The Executive Order is applicable to all Federal actions. The WRC Floodplain Management Guidelines
define action for the purposes of the Executive Order. Action is any 'Federal activity including ('-.)
acquiring, managing, and disposing of Federal lands and facilities; (2) providing federally undertaken,
financed or assisted construction and improvements; and (3) conducting Federal activities and programs
affecting land use, including but not limited to water and related land use resources planning, regulating,
and licensing activities."

All proposed Federal actions, therefore, should be reviewed at the earliest possible stage to determine if
they are in a floodplain. Any actions located in or impacting the base floodplain 100-year (500-year for
critical actions) initiates part or all of the remaining Executive Order process. Part 11, Decision Making
Process, of the WRC Guidelines describes the eight-step decision making process that must be followed for
actions in or impacting the base floodr3lain (500-year for critical actions).

While the Executive Order is applicable to those Federal actions which will occur in or which will impact
upon floodprone areas the extent of its applicability may vary due to other considerations. Factors such as
actions of limited impact, actions taken to reduce flooding, or those of a temporary nature may necessitate
an altered or shortened decision-making process. These factors or considerations are addressed more fully
in the discussion of issues which follows.

B. What is Required When Flood Hazard Identification is Inadequate?

During implementation of the Executive Order, two problems frequently arise when the flood hazard
potential of the site is being investigated. First, detailed flood hazard data are not always readily available
for every site. Persons responsible for implementation may need to investigate several sources before
obtaining the best data available or in establishing that no data are available. Second, in light of increasing
flood damages occurring outside of the designated 100-year floodplain, it may be appropriate to consider
using a higher flood standard for proposed activities which are funded, either directly or indirectly by the
Federal government.

The Federal Emergency Management Agency's Federal Insurance Administration (FIA) has published data
for over 17,000 communities through the NFIP. (Note: Prior to 1978, those maps were produced by the
Department of Housing and Urban Development (HUD) which at that time was FIA's parent agency.)
Almost 10,000 of these communities have had detailed flood hazard data prepared for them in the form of
flood insurance studies. Because of this national effort to provide such data and because maps prepared by



FEMA are designated as the maps for making flood hazard determinations in the implementation of the
Executive Order, the availability of a flood boundary floodway map (published with the flood insurance
study) for the area should be investigated first. FEMA has also prepared approximate flood hazard data, in
the form of flood hazard boundary maps, for an additional 7,000 communities. The information contained
on these latter maps was generally developed using available topographic maps and historical information.
Some of the limitations of the information contained on these maps can be overcome with the use of
additional data and investigations as discussed later. The FEMA maps also contain valuable information on
the designation of undeveloped coastal barriers along coastal areas.

However, maps prepared by FEMA may not show the entire flood hazard potential which exists in the
community. Predetermined cut-off points have been established for detailed flood hazard studies including
stream reaches with drainage areas of less than one square mile and stream reaches which were not
experiencing or expected to experience development pressure at the time the study was being conducted.
Additionally, there still exist many areas, including streams within communities where flood insurance
studies have been prepared, which have not had their flood hazard potential identified by FEMA. Even
where flood boundary maps have been prepared, because of many of the above reasons, all areas subject to
flooding may not often indicated on these maps.

Therefore, persons responsible for implementing the Executive Order should not be satisfied with the flood
hazard data shown solely on FEMA maps. Rather, if the flood hazard of :the stream reach in question has
not been identified in detail on these maps, i.e., through a flood insurance study, they should seek other
flood data. Sources which merit investigation include the files and studies of other Federal agencies, such
as the U. S. Army Corps of Engineers, the Tennessee Valley Authority, the Soil Conservation Service and
the U. S. Geological Survey. These agencies have prepared flood hazard studies for several thousand
localities and, through their technical assistance programs, hydrologic studies, soil surveys, and other
investigations have collected or developed other floodplain information for numerous sites and areas.
Information on the availability of floodplain data may be obtained by contacting the appropriate agency
officer listed in Appendix A of this document. States and communities are also sources of information on
past flood 'experiences within their boundaries and are particularly knowledgeable about areas subject to
high risk flood hazards such as alluvial fans, high velocity flows, mudflows and mudslides, ice jams,
subsidence and liquefaction. A chart setting forth the thought process for flood hazard identification
immediately follows this discussion (see Figure 1).

Some Federal agencies offer site specific flood hazard evaluations to other Federal, State, or local
government agencies on request. In particular, the U. S. Corps of Engineers, SCS, and TVA, offer this
service, subject to some restrictions related to current workloads and budget limitations. If flood hazard
data are not available from other sources or if existing data are not sufficiently detailed, requests for flood
hazard evaluations may be made to the appropriate agency office listed in Appendix A. Evaluations that
can be prepared with available data are usually furnished within 30 days without charge to the requesting
agency. Depending on the complexity of the evaluation, time requirements, and the existing workload and
budget situation of the office preparing the evaluation, the requesting agency may be required to furnish
needed field surveys, topographic mapping or other field data. Extremely complex evaluations requiring
extensive field surveys and/or complex hydrologic investigations can usually be accomplished on a
reimbursable basis.

If detailed flood hazard information is not available from any source, persons responsible for implementing
EO 11988 should utilize flood hazard boundary maps (FEMA) and soils maps as surrogates for early site
evaluation. Soils maps are available throughout much of the nation and can be used to identify soil types,
such as alluvial soils, which are typically found in floodplain areas. However, use of soil maps might not
identify all areas subject to flooding. Although neither flood hazard boundary nor soils maps can be used to
determine flood frequency, flood elevation, stream velocity or other specific flood information, they can be
used to identify proposed project sites which will require further study. Because these maps will only
provide a general indication of which areas in a community are subject to flooding, they should be
supplemented with a visit to the site, use of aerial photography in stereoscopic pairs, and topographic
information for the site.



In areas where no flood hazard information or flood elevation data are available, the amount of Federal
investment and the potential flood damage to which it would be subject from various levels of flood risk
should be considered when determining what degree of accuracy is required for flood elevation data which
must be developed. For significant Federal investment in the floodplain or development which will attract
additional development to the area, the person implementing the Executive Order may wish to have survey
data developed for the site. For development involving a very minor Federal investment or which is not
susceptible to appreciable flood damage, it is possible that elevations can be determined using the
previously described approximate flood hazard information and simple surveying techniques. Because this
process uses the elevation of the floodplain boundary to establish flood levels for location development,
persons responsible for implementing the Executive Order should undertake to obtain sufficient data to
determine the 100-year floodplain limit with some degree of accuracy.

Although the 100-year flood is generally used as the regulatory standard by communities participating in
the NFIP and is designated as the flood standard for implementation of the Executive Order, recent studies
of flood insurance claims data have revealed that significant damage is occurring to structures located in
the 500-year floodplain and often in areas shown on FEMA maps as being areas of minimal flooding (Zone
C). In addition t o seeking the best available data from several sources, the Federal government should set
an example and assure that proposed projects which would be subject to significant adverse effects if
flooded, are not planned or assisted without considering the effects of floods greater than the 100-year
flood and minimizing risks to the fullest extent practical. In this manner, Federal investment can best be
protected from flood damage.

C. What Constitutes Public Notice?

Given potential impacts of unwise development of floodplains, public notice requirements were
incorporated into the Executive Order. There are at least three purposes to be served by such public notice.
First, people who may be affected by activities in floodplains and those who have an interest in the
protection of the natural environment should be given an opportunity to express their concerns and provide
information about these areas. Federal, State and local agencies with special experts, in floodplain
management, wetland protection, emergency preparedness, resource conservation, land use planning and
building regulation should be invited at the outset to participate in the scoping process and to provide
technical data and advice relevant to the proposal prior to the issuance of any public notices and through
out the decision-making process. Such communications can significantly improve the quality of
governmental decisions about the use of floodplains. An adequate notice process may also diffuse
objections by drawing them out and encouraging early consideration of their merits. Second, an adequate
public notice program can be an important public educational tool. The dissemination of information about
floodplains can facilitate and enhance Federal efforts to reduce the risks associated with the occupancy and
modification of these special areas. Third, as a matter of fairness, when the Federal government determines
it will participate in actions taking place in floodplains, it must inform those who may be put at greater or
continued risk.

The Executive Order requires that Federal agencies as well as local governments which have been
delegated responsibility for specific programs that require compliance with Section 9 of the Executive
Order provide an opportunity for early public review of their proposed activities in floodplains. The
Executive Order also requires agencies to prepare and circulate a notice containing an explanation of why
an action is proposed to be located in a floodplain whenever that is the case. These two requirements have
been incorporated in the decision making process as Steps 2 and 7 in the WRC Floodplain Management
Guidelines.

Step 2 requires the Federal agencies to notify and to involve the public. An agency should notify or require
notification of the public at the earliest possible time, which means as soon as a proposed action which
would be located in or affect a floodplain can be identified. Step 1 always requires a determination of
whether a proposed action is in or affects a floodplain. It is logical, therefore, that notice of such
determinations, whether accomplished by using a FEMA map or other resources or by assumption, follows



immediately. Initial notice should always precede the beginning of the practicability and minimization
analyses.

The test of whether a notice is adequate is whether the action is adequately described and sufficient time is
provided to enable the public to have meaningful input into the decision making process. Therefore, this
initial notice should be early enough so that alternatives to a proposed action are not precluded. The
purpose of involving the public is to supplement the information to be gathered by the agency.

It is important to remember that this initial notice requirement applies to all actions except those which are
completely exempt from the decision making process. It is also important to note that failure to comply
with the notice requirements provides those who oppose particular projects with a convenient and effective
tool for blocking them.

The agency needs to make some important judgments concerning what information is to be included in a
notice; the vehicle for providing notice, i.e., whether to broadcast, publish, post, etc.; the length of the
comment period; and whether to provide individual or cumulative notice. Many of these judgments should
be made on the basis of the following nonexclusive list of factors. The first factor is the scale of the action.
Obviously, more people will be affected by and concerned about a larger action. The second factor is the
potential for controversy. An agency may need to gather information about whether particular projects may
be controversial from the local government applicant and other community sources. Potentially
controversial projects would indicate the need for a comprehensive notice requirement, especially to
involved public interest groups. The number of affected agencies and individuals will often relate to the
size and nature of the action. Finally, the agency must judge the anticipated potential impact of the
proposed action. In other words, what are the nature and degree of the positive and negative impacts of the
proposed actions in terms of risk to lives and property and maintenance of floodplain values?

Initial notice should contain a description of the action its purpose and a statement that an agency tends to
fund, permit, assist, or directly carry out an action in or affecting a floodplain. The notice also needs to
identify where a proposed action would be located. This may be done by the publication of a map and the
provision of other information adequate to indicate the location. Where an analysis of the factors discussed
above indicates that detailed and extensive notice is not required, the agency may, in lieu of publishing a
map, state that a map is available and can be inspected at a specified location; a telephone number for
information should also be provided. The notice must also contain a description of the type, extent and
degree of hazard involved and the natural values present. The extent of this information is dependent on the
factors set out above. Several notices with successively more information may be necessary. Finally, each
notice should contain the name of the official or organization from which more information about projects
can be obtained.

For actions with primarily local significance, there are a variety of vehicles. The selection of an appropriate
vehicle or vehicles will also depend on the factors discussed earlier. The most often used means will be
local newspapers of general circulation. Other local media, typically radio and TV, are also useful. Direct
notice to and through local community organizations and direct mailings to owners, occupants and
interested parties who have been identified may be effective. Another mechanism is to post a notice at the
site of the action; this is the device used by most local zoning boards in giving notice of variance hearings.
The agency may choose to hold a public hearing or meeting, especially for large or controversial projects or
where ,additional information relating to the project should be obtained from the public.

The final aspects of the Step 2 requirement involves continuing public information. For actions with the
potential for major adverse impacts, or for which an EIS is being prepared, the agency needs to provide
additional notices as flood plain management information is gathered and as the agency moves through the
decision making process. Finally, the agency should establish a mechanism to send the notices to the State
single point of contact as required under Executive Order 12372, the successor to the A-95 clearinghouse
process.



Step 7 of the decision making process requires an announcement along with an explanation of the final
decision. Adequate compliance with this requirement serves the goal of public education.

The final public notice must include the following items. There must be a statement of what the action is
and why the agency decided to fund, assist, permit or directly carry out the proposed action in a floodplain
or in an area where the action will affect the floodplain. The notice needs to contain a description of all the
significant facts considered in arriving at the decision and a list of alternatives considered. The notice must
also include a statement about how the action will affect or will be affected by being located in a floodplain
and what measures will be taken to minimize potential harm. The notice also must state that the action will
be taken in compliance with State and local flood protection standards. Finally, the notice needs to contain
a map showing the action's proposed location or a statement that such a map is available and where.

When an Environmental Impact Statement is prepared, it will serve as final notice unless it does not
accurately describe the final decision and its factual foundation. Where a Notice of No Significant Impact is
prepared, it will serve as a final public notice if it contains the required information. In other situations a
separate document will have to be prepared and disseminated.

Issuance of a final public notice should precede the implementation of an action by at least 15 working
days in order to permit any additional public comment except when there is reasonable explanation for
reducing the 15 working day period.

Final notice may be accomplished for a number of proposed actions in a single document. A decision to
provide cumulative notice may be made after analysis of the same factors used in Step 2. These include the
scale of the action, the potential for controversy, the degree of public need, the number of affected agencies
and individuals, and the anticipated potential impact of the proposed action. There is also one additional
factor to be considered in determining whether cumulative notice is appropriate. That is the similarity of the
actions to be included, i.e., the extent to which the actions are susceptible to common descriptions and
assessments. As with cumulative notice under Step 2, the cumulative final notice authority is susceptible to
abuse. Therefore, the agency must ensure that, whether accomplished by the individual or cumulative
method, notice of the final decision is adequate in conveying the required items of information.

D. What is an "Unwise" Action or Use?

In the statement accompanying the Executive Order, there are three key references to the problems
associated with "unwise™ actions or uses which led to its issuance. These include:

1. Unwise land use and development of riverine, coastal, and other floodplains not only destroy many of
the special qualities (i.e., floodwater storage, wildlife habitat, agricultural and forest products, stable
ecosystems, and park and recreational areas) of these areas, but pose a severe threat to human life, health,
and property.

2. The problems associated with the increase in annual losses from floods and adverse alteration of
floodplains arise mainly from unwise land use practices.

3. Because unwise floodplain development can lead to the loss of human and other natural resources, it is
simply a bad Federal investment and should be avoided.

Those individuals who are implementing the Executive Order are faced with the difficulty of deter-mining
if the decision they are about to make will become an "unwise action" resulting in "unwise uses" which one
day may lead to the loss of lives and property as well as natural floodplain values and become a bad
Federal investment or endorsement which should have been avoided.



Numerous questions have arisen as to what constitutes an unwise action. while it is easy for people to say
with hindsight that an action taken was unwise (for instance during post-disaster analysis and evaluation), it
is not easy for those making the decision when the decision is being balanced in the present sociopolitical
and economic arena. For example, is every action taken in the 100-year floodplain or "VV" zone considered
to be unwise? Should housing or emergency facilities only be permitted to be located in "risk free" areas?
While there is no one recognized answer, the following discussion offers assistance to make a "wise"
floodplain management decision. An unwise action and unwise use are often used interchangeably;
however, a distinction can and should be made between unwise actions and unwise uses of the floodplain.

UNWISE ACTIONS are those actions (e.g., construction or providing financial assistance) which are taken
by a Federal agency which (1) are in conflict with the objectives of the Executive Order and/or, (2) are
decisions which are based on a lack of information or incorrect or incomplete information. They are
decisions made which have not gone through the eight-step decision making process (or a similar process)
and do not promote an understanding and avoidance of the impacts and ramifications of an action and
requires a thorough search for the best practicable alternative to the floodplain location.

UNWISE USES are those land and water uses which destroy special qualities of the floodplains without
genuine efforts to mitigate adverse impacts; pose a severe threat or unnecessarily increase the risk to human
life, health, and property; and lead to increases in flood losses or losses of natural and beneficial floodplain
values. Thus, unwise actions (e.g., to fund a road, water main or interceptor sewer in a previously
undeveloped floodplain) may lead to an unwise use, for example, the urbanization of the floodplain.

UNWISE ACTIONS

There are a number of characteristics relating to good decision making which can be used to avoid taking
an unwise action. First, it is to one's advantage to have as much factual knowledge about a proposed action
and its potential impacts as possible and/or be reasonably obtainable so that the alternatives can be properly
evaluated and weighed. Important decisions relating to the uses of the floodplain should not be made in a
vacuum. For example, in some instances flood risks were not being assessed adequately because flood data
for remote or rural areas were not available and there was a lack of technical expertise. (See discussion
beginning on page 9 for information on the responsibility to obtain flood data in the absence of its
availability). Having the appropriate information is a key to making a wise decision. This information can
usually be gathered using the eight-step decision making process for the Executive Order.

Types of information which should be sought include:
e What are the important floodplain management and environmental values involved?
e What are the important values associated with development?

o Isthere an accommodation which will produce the values associated with development while
protecting the values associated with the natural environment and floodplain?

¢ If not, what balance among competing values will best serve the public interest? Evaluate the risks
involved?

Second, an unwise action is one that disregards a finding that there are practical alternatives to supporting
activities in floodplain locations. Part 1V, G. deals with defining practicable alternatives to locating in the
floodplain and the importance of making a Practicable alternative the option of choice.

UNWISE USES



Improper decisions sometime increase the severity and frequency of floods or expose new areas to risk.
Flood problems along streams are increased by:

e Urbanizing watersheds and covering large areas with pavements and rooftops which increase the
amount and speed of runoff.

e Building drainage systems that accelerate flood flows to downstream areas.
e  Erecting structures that deflect flows, or increase downstream erosion.

e Constructing bridges, culverts, landfills, buildings and other encroachments that reduce the size of
the stream channel and natural conveyance and storage areas, thus raising flood heights.

¢ Financially supporting existing structures subject to repetitive flooding or built below the base
flood elevation.

e Locating facilities producing or storing highly volatile, toxic, or water reactive materials.

e Locating hospitals, nursing homes and housing for the elderly and the mobility-impaired in flood
hazard areas.

Flood problems in coastal areas are exacerbated by:

e Locating and investing in structures near the shoreline, thus increasing the potential for damage
and interference with the natural replenishment of sand.

e Removing dunes which protect inland areas from storm surges and high waves.

e Constructing seawalls and bulkheads that sometimes increase erosion and lead to loss of protective
beaches and dunes. °

These unwise uses may alter, diminish, or destroy the natural and beneficial values attributable to the
floodplains. Floodplains in their natural or relatively undisturbed state provide three broad sets of natural
and beneficial resources and hence resource values: (1) water resource values, including natural moderation
of floods, water quality maintenance, and groundwater recharge; (2) living resource values, including large
and diverse populations of plants and animals; and (3) cultural resource values, including archaeological,
scientific, recreational, and esthetic sites in addition to sites generally highly productive for agriculture,
aquiculture, and forestry. 6

Generally, any type of construction which will be located in or immediately adjacent to the 100-year
floodplain or use which may further induce growth (e.g., shopping centers, high rise buildings, employment
facilities, garden apartments, roads, water, and sewer lines and other utilities are often the limiting factors
to new development) and once in place provide the opportunity for new subdivision development has the
potential of being an unwise use unless the impact of the development can be properly mitigated. One
example of a potential unwise use is changing the zoning of the floodplain from agricultural or conservancy
to residential or commercial.

While Federal agencies do not have zoning authority, they are often asked to support the new use of the
floodplain with regulatory approval, financial assistance and infrastructure. One must be especially
cautious to proposed uses of the floodplain which would be non-conforming or which would require a
variance to existing land use practices which to date have been successful in minimizing losses from flood



damage and to floodplain values. Finally, it should be remembered that the Executive Order gives Federal
agencies the right to say "no" to an applicant's request.

An additional standard regarding uses in the floodplain for the special purpose of protecting health and
lives deals with critical actions (see next section) where future uses such as housing for the elderly or
handicapped must meet the 500-year floodplain standard. Disregarding this standard will assuredly increase
the risk of creating a severe threat to human lives and be considered an unwise action.

Further guidance regarding floodlain use provided by the "Unified National Program for Floodplain
Management" states that:

1. Development in or adversely affecting floodplains should be avoided unless it is considered necessary
from a public interest standpoint and unless no suitable alternative exists. Avoidance of development is the
preferred approach for minimizing losses to people, property and natural floodplain values.

2. Existing and new developments should be treated differently. For much of the existing development,
consideration should be given to appropriate modification of the flood hazard and restoration of floodplain
values. In contrast, proposed development and new uses should be carefully regulated to insure the
harmonious development of floodplains by minimizing the hazards present and preserving the natural
values.

3. In selecting and implementing alternative actions, consideration must be given to immediate and long-
term problems of developed and undeveloped floodplains in urbanized as well as rural areas.

4. An acceptable degree of hazard differs with type of flood plain use. Selected uses are or can be made
harmonious with certain flood characteristics.

5. Consideration should be given to all tools to modify human occupancy of floodplains (nonstructural
measures) and to modify flooding (structural measures) in seeking to manage flood losses and floodplain
values. Some combination of these tools is often the desirable management strategy.

6. Actions taken in a floodplain area can affect flood characteristics in other areas. Conversely, actions
taken outside the floodplain can affect flood characteristics within the floodplain.’

e What is a Critical Action?

A critical action is defined by the WRC Floodplain Management Guidelines to include any activity for
which even a slight chance of flooding is too great.® The term is not used in the Executive Order itself. The
concept of critical action evolved during the drafting of the WRC Floodplain Management Guidelines and
reflects a concern that the impacts of floods on human safety, health, and welfare for many activities could
not be minimized unless a higher degree of protection than the base flood was provided. Although the
WRC Floodplain Management Guidelines could be interpreted so that the activity must be located in an
absolutely flood-free area, it was decided that those activities for which the 100-year base flood was
demonstrably inappropriate due to the exposure to flooding should be subject to a higher standard - the
500-year flood. To assist in determining whether the proposed Federal action is a "critical one", there is a
need to answer the following questions:

If flooded, would the proposed action create an added dimension to the disaster, as could be the case for
liquefied natural gas terminals and facilities producing and storing highly-volatile, toxic, or water-reactive
materials?

Given the flood warning lead-time available, would the occupants of buildings such as hospitals, schools,
and nursing homes be insufficiently mobile to avoid loss of life and injury?



Would essential and irreplaceable records, utilities and/or emergency services be lost or become
inoperative if flooded?

If any answer is in the affirmative, the proposed action is a "critical action: and therefore subject to a higher
standard.

Clearly, the emphasis is on the increased hazard to life and health as opposed to property damage.

The minimum basic standard used to evaluate critical actions is the 500-year or 0.2 percent chance flood.
While this flood is a less frequent event, there may be records of greater historical events. Therefore, as a
standard, the greater of the two should be used to provide the adequate level of protection.

The following discussion of housing for the elderly and storage of hazardous materials in floodplain
locations illustrate how this standard is applied to these critical actions.

Location of elderly housing in the floodplain is of greatest concern in those instances when short warning
times and rapidly rising floodwaters would prevent evacuation of the elderly in a safe and orderly fashion,
as well as instances in which suitable shelter is not available for elderly persons who are forced out of their
homes. All elderly housing proposals need to be evaluated initially as critical actions. If a flood free
location or a location outside of the 500-year floodplain is available and practicable, that location should be
selected. A higher degree of flood protection consistent with the degree of flood risk, at a minimum; should
be provided or a flood free site should be sought. However, if the location is not available but if a 500-year
protection is practicable, it should provided. One hundred year protection should be permitted only when
existing resources are to be used, all residents are relatively-mobile, and it clearly can be shown that there
is sufficient warning time to evacuate residents safely to suitable shelters. In recent hurricane events, the
evacuations have proven to be time consuming, costly, and personnel intensive, especially when the
National Guard is ordered in to provide those services.

The storage of hazardous materials or hazardous waste is clearly a critical action and should be treated as
such. A 100-year flood event is not an unusual occurrence. During the life of a disposal site protected to the
100-year level there is a high probability that it will be flooded at least once. The dangers posed by the
disposal of hazardous waste warrants use of the 500-year floodplain as a basis of evaluation or, if
avoidance is not practicable, protection of the site to the 500-year-level. In addition, there is no basis for
storage of hazardous materials below the elevation of the 100-year flood even if there are plans to move the
materials prior to a flood. Flood emergency plans can reduce damages significantly, but they should not be
relied on to prevent hazardous waste from contaminating floodwaters and compounding already serious
public health problems.

Any decision concerning critical actions requires expanded consultation. Other experts, including State
floodplain managers and emergency managers, should be consulted.

F. What are Functionally Dependent Uses?

At issue is the perception in some sectors that the Executive Order prohibits all floodplain development.
This perception is most prevalent with those individuals who propose floodplain uses referred to as
'functionally-dependent uses." Such prohibition is neither the intent of the Executive Order nor the
accompanying WRC Floodplain Management Guidelines. The concept of functionally-dependent uses is
not exempted either from the need to examine practicable alternatives or from the need to comply with any
other provisions of the Executive Order. The following discussion offers a definition for "functionally
dependent uses"; provides a test for determining the appropriateness of the definition, provides examples of
"functionally-dependent uses"; and offers ways in which to minimize the adverse impact of the
functionally-dependent uses if located within the floodplain.



Simply stated, a functionally-dependent use is a use which cannot perform its intended purpose unless it is
located or carried out in close proximity to water. To determine the adequacy of the locational dependence,
two tests may suffice. First, is the purpose of the activity involved directly in the business of inserting and
extracting goods into and out of waterborne vessels or inserting and extracting the vehicles themselves to
and from the water or to provide public access and use of the shoreline for recreation? Second, for an
industry classified as functionally-dependent under the first question, is an individual structure vital to day-
to-day production?

Application of these two questions permits the distinction between functionally dependent structures, which
must be located at waterside sites, and non-dependent structures, which may be located on sites outside the
floodplain. This procedure suggests a means of limiting riverine and coastal development in high-hazard
areas to those structures truly dependent on a floodplain location.

Two examples may provide some insight into resolving the question of what is or is not a functionally
dependent use. One example is the grain terminal, a functionally-dependent use involving on- and off-
loading, storage and processing. Using the two questions for determining functional dependence, the dock
and its loading mechanism are functionally dependent structures while the grain elevator, processing
equipment and offices are not dependent. A second example is the ship building industry, in which the
structures for assembling and overhauling vessels are functionally dependent, while the warehouse,
machine shop and offices are not dependent.

The test for and determination of functionally-dependent uses does not obviate the application of the
Executive Order and of the eight-step decision making process. At a -minimum, any review should address
the following considerations:

1. There can be a variety of possible floodplain locations subject to different degrees of hazard. Some sites
may allow the location of part or all of the facility out of the floodplain.

2. There can be a variety of designs for a facility that could lessen or increase either hazards to the proposed
facility or impacts on the floodplain, or both.

3. There are floodplain locations where the hazards or adverse impacts are so great that not even a
functionally-dependent use is practicable.

4. There is a need to differentiate among various types of ancillary uses that are related to the functionally-
dependent uses (for example, boat manufacturing, restaurants, marina club houses, warehouses and similar
uses that may be related to functionally-dependent uses: these can be located beyond the floodplain with
access to waterfront locations.

Section 3(a) of the Executive Order requires that the construction of Federal structures and facilities be in
accordance with the standards and criteria, and be consistent with the intent of those promulgated under the
National Flood Insurance Program. This requirement presents a major problem for functionally-dependent
uses, particularly when their location is proposed within a community's regulatory floodway. If located
within the regulatory floodway, flooding would be increased vertically or horizontally. This could result in
an encroachment upon that floodplain area which was to be left free of any additional development in order
to allow the flood waters to pass without exacerbating the existing properties. The proposed use must not
endanger existing development without just compensation, must not encourage development which would
result in harm to or within the floodplain or must not itself be vulnerable to flood damage. There are several
minimizations options available, which if implemented, may resolve that apparent dilemma associated with
encroachments and functionally-dependent uses.

The use may be designed so as to not create an encroachment. For instance, pilings and columns could be
used in lieu of fill. Compensation for encroaching into the floodway could be provided by dedicating
additional flow area outside the floodway. The floodway boundaries possibly could be revised so long as



the flood carrying capacity of the revised floodway was not diminished. Purchasing flooding easements
upstream could compensate for the encroachment. Finally, permanent compensation, such as purchasing
the affected upstream property, could be undertaken. Whatever minimization option is selected, it must be
emphasized that the test for its success and acceptance is that existing development will not be endangered,
that new development which would harm the floodplain will not be encouraged, and that the proposed use
is not vulnerable to flood damages.

The term functionally-dependent use has value in that it recognizes that there are uses that by definition
generally may be essential and must exist within the floodplain. A reasonable application of this term can
prevent an overly restrictive interpretation not demanded by the Executive Order. Agency interpretations
should acknowledge that functionally-dependent uses exist and that in these few cases proper application of
the Executive Order probably will result in the selection of some floodplain locations. Agency guidance
should limit functionally-dependent uses to those uses that clearly require a waterfront location, and should
not include ancillary facilities that-could be separated from the facilities that do require a waterfront
location. However, it should be noted that if there are no practicable alternatives, it may be necessary to
place the ancillary facility in the floodplain. It also should indicate that the fact of identifying a use as
functionally-dependent should not eliminate the need to evaluate practicable alternatives or utilize hazard
mitigation measures that are practicable.

G. What are Practicable Alternatives to Actions Proposed in Floodplains?

The key policy feature of Executive order 11988 is the basic requirement to conduct a floodplain
management decision-making process for the purpose of avoiding locations and impacts to the base
floodplain and to seek practicable alternatives that are "doable" outside the base floodplain. The Executive
Order prohibits approving such activities for the locations within the base floodplain unless measures are
taken to minimize the long and short term adverse impacts associated with the occupancy and modification
of the floodplain. The Floodplain Management Guidelines describe this decision making process of which
Steps 3 and 6 of the process in general discuss factors to be considered in identifying, evaluating, and re-
evaluating practicable alternatives to actions proposed in the floodplains.

One of the two basic requirements of the Executive Order is that prior to conducting, supporting, or
allowing an action in the floodplain, a Federal agency must determine that the floodplain is the only
practicable location for that action. Section 2(a) of the Executive Order states:

If an agency has determined to, or proposes to, conduct, support, or allow an action to be located in a
floodplain, the agency shall consider alternatives to avoid adverse affects and incompatible development in
the floodplains. If the head of the agency finds that the only practicable alternative consistent with the law
and with the policy set forth in this order requires sitting in a floodplain, the agency shall, prior to taking
action, (i) design or modify its action in order to minimize potential harm to or within the floodplain,
consistent with regulations issued in accord with Section 2(d) of this Order, and (ii) prepare and circulate a
notice containing an explanation of why the action is proposed to be located in the floodplain.

The Floodplain Management Guidelines define "practicable™ as follows:

Practicable - capable of being done within existing constraints. The test of what is practicable depends upon
the situation and includes consideration of the pertinent factors, such as environment, cost or technology.

Practicable alternatives can include carrying out the proposed action outside of the floodplain,
accomplishing the same objective using other means, or taking no action at all. There can be alternative
sites within the floodplain that need to be evaluated if there are no practicable sites outside the floodplain.

Finally, the floodplain location itself must be shown to be practicable before the action can be taken, and
the need to select a floodplain location must be clearly demonstrated.



The remainder of this discussion will address three recurring subjects: applications of Practicable
alternatives to floodplain locations; practicable alternatives and locational constraints; and practicable
alternatives and existing construction.

Application of Practicable Alternatives to Private Actions

Practicable alternatives under the Executive Order may vary in their application to actions that are
primarily private actions in contrast to actions that are primarily Federal actions. Federal actions are those
taken by a Federal agency on government land and those actions of other parties that are wholly or
significantly regulated or financed by a Federal agency. Difficulties in application of the Executive Order
appear to increase as the degree of Federal involvement in the activity declines. For instance, some actions
are initiated and financed entirely by the private sector, and Federal agency involvement may be limited to
the issuance of a permit, provision of insurance, or guarantee of a loan. Examples of these types of actions
include activities requiring a Corps of Engineers Section 404 permit, EPA regulation of hook-ups to an
existing EPA-financed sewerage system, and HUD's FHA mortgage insurance and VA mortgage
guarantees. Although direct Federal financial assistance may not be involved or may be minimal, action by
a Federal agency to deny a permit or approve a request for mortgage insurance or a hook-up to an existing
sewerage system may have the effect of making that development infeasible.

Application of the Executive Order to these types of actions may result in the selection of a practicable
alternative that is practicable for the Federal agency but not practicable or desirable for the non-Federal or
private sector applicant. For instance, a Federal housing agency may determine that there is no housing
shortage in a community and that there are practicable locations for residential subdivisions outside of the
floodplain and so deny a permit or disapprove an application for floodplain housing. Some alternatives may
be available to the private sector as a whole, but not to the specific applicant, who only owns floodplain
property. Owners of non-floodplain property may be unable or unwilling to provide sites for the housing or
other services required by the community. The issue raised is one of how restrictively the concept of
practicable alternatives should be applied to actions that can be regarded as primarily private in nature and
the extent to which an agency can limit its consideration of alternatives to the specific site proposal at hand
versus other sites not controlled by or available to the applicant.

It should be emphasized that private financing does not necessarily mean that a project does not include
costs to or have an impact on the Federal government and the public at large. One such cost to both the
Federal government and the general taxpayers would be damages to adjacent properties insured by a
Federal agency or eligible for some form of disaster assistance. Improperly designed or constructed
floodplain development can increase upstream flood elevations, downstream peak flood discharges, or the
velocity of floodwaters. Provisions of State and Federal tax codes also can have the effect of transferring at
least some additional cost of flood damages to the taxpayer in general. In addition, it should be emphasized
that the objective in the Executive Order to preserve and restore natural and beneficial floodplain values
does not apply solely to wildlife habitat, aesthetics, or recreation. Natural and beneficial values also include
the floodplain's capability to convey and store floodwaters, recharge groundwater, and preserve water
quality. These values can have a direct and significant impact on public health and safety, property
damages, and economic well-being of a community.

The Executive Order and the Floodplain Management Guidelines direct a Federal agency to examine all
practicable alternatives even in cases where Federal involvement is somewhat limited. Practicable
alternatives must be examined in the context of what is practicable to both the Federal agency and the
applicant. The impacts of each of the alternatives must be balanced against the utility and advantages and
disadvantages of choosing that alternative. It would not be practicable, for instance, for an agency to deny a
permit or disapprove a project or activity if locations outside of the floodplain are demonstratably inferior,
if the project can be adequately protected against flood damages, and if the adverse impacts on the
floodplain are minor or can be minimized. On the other hand, it would not be practicable to grant a permit
for an action that would adversely impact the floodplain or pose a threat to lives or property in the
community solely to reduce construction costs or to benefit one property owner or interest. Clearly, permits
and approvals also should not be granted if the applicants themselves have alternative ways to develop their



property so as to avoid adverse impacts on the floodplain and these alternatives are practicable. There
appear, however, to be no clear cutoffs that can be established for this balancing process government-wide
because of the almost infinite variety of actions and circumstances that are encountered. A balancing will
have to be undertaken by Federal agencies when applying the Executive Order to actions that are privately
financed; and the decisions arrived at are likely to b6 regarded as unsatisfactory by at least some interested
parties.

Latitude in the Executive Order and the Floodplain Management Guidelines allows agencies to balance the
degree of Federal involvement with the severity of adverse impacts associated with a proposed project.
This balancing approach appears to be practiced by most Federal agencies as they apply the Executive
Order to privately-funded actions. Inconsistencies will exist among the various agencies and within each
individual agency as a result of this case-by-case balancing; and some interested parties will consider some
actions to be overzealous or in violation of the intent of the Executive Order. However, discretion rather
than rigid uniformity is contemplated by the Order. So long as a given agency's practices are consistent and
support the objectives of the Executive Order, some diversity of practice among agencies is to be expected,
given the variety of Federal programs subject to the Executive Order and the myriad circumstances they
encounter.

Practicable Alternatives and Local Constraints

Examples of locations where sites outside the floodplain are generally not available include certain
urbanized areas in Louisiana with its extensive floodplain in the Mississippi-delta and its coastal marshes,
and Appalachia, where steep mountain slopes force development into the floodplain. The Executive Order
clearly allows for locating actions in the floodplain if there are no practicable alternative locations beyond
the floodplain, provided the impacts of the action can be minimized and provided that the importance of the
action clearly outweighs other Executive Order requirements. However, the Federal agency must still
examine the alternative floodplain sites which may be less hazardous or have fewer or less severe impacts
and they must consider alternative ways to conduct the activity. An area subject to shallow low-velocity
flooding, for instance, would be preferred over an area which is subject to deep flooding and high
velocities, or which contains wetlands. In applying the Executive Order to projects or activities located in
or adjacent to densely developed areas or central business districts, the fact that a proposal seeks to "in-fill"
vacant lots with structures consistent with local land use or urban development plans does not eliminate the
need to evaluate measures as practicable. Although in highly urbanized areas some proposals ' will be made
to use vacant floodplain lands, the Executive Order requires avoidance of floodplain locations and impacts
to the floodplain where practicable and also calls for the restoration and preservation of floodplains. A
well-planned project involving some degree of Federal assistance may have significantly fewer adverse
impacts than the strictly private development that might otherwise occur.

Practicable Alternatives and Existing Construction in Flood Hazard Areas

The Federal government has a direct concern for existing floodprone housing that was constructed below
the 100-year elevation in flood hazard areas. It recognizes the need to maintain, rehabilitate and modernize
the existing housing stock in order to meet the nation's housing needs. However, the existing stock of
flood-prone housing is probably the most difficult aspect of the nation's flood problem with which to deal.

Local ordinances adopted as a result of the NFIP are in place to regulate new construction, but have had
only marginal effects on the number of existing flood-prone housing units that would gradually be
eliminated over time and replaced by structures more resistant to flood damages. This assumes that these
existing structures would eventually be damaged, deteriorate or become obsolete and be replaced.

However, federally-assisted repair, rehabilitation and modernization of structures subject to frequent flood
damages has prevented this, thereby perpetuating this aspect of the Nation's flood problem.



A Federal agency decision to assist financially the repair, rehabilitation or modernization of a flood-prone
structure must take into account not only the immediate cost to the Federal agency, but also the long range
costs of maintaining that structure to the Federal government as a whole. The application of the Executive
Order provides a mechanism for doing so.

For existing structures and facilities proposed for Federally-assisted acquisition, disposition, or
improvement, which involves repair, rehabilitation, modernization or reconstruction, the range of
practicable alternatives to consider should include an analysis of each of the following options for
structures and facilities that are constructed bel