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IN THE SUPREVE COURT OF ALABRMA . 08
June 29, 2008 SFFICE OF éﬁﬁqgﬂE{,‘%ﬁmsg
RAL COUNg;

ORDER

IT I5 CRDERED that Rule 1.8, Rule 1.10(a), the title t
Rule 1.3i2 and Rule 1.12{(a), Rule 1.14, the Comment to Rule
1.14, the Comment to Rule 3.2, Rule 3.6, the Comment to Rule
2.7, Rule 3.9, and Rule 4.4 of the Alabama Rules of
Professional Conduct be amended to read in accordance with
Appendices A, B, C, D, E, F, G, H, I, and J, respectively;

IT IS FURTHER CRDERED that the Comment to Rule 1.8 be
amended to add the material in Appendix K at the end of the
existing Comment to Rule 1.8, and that the first paragraph of
the Comment to Rule 1.10 be amended to read in accordance with
Appendix L;

IT IS5 FURTHER CRDERED that these amendments are effective
immediately.

IT IS FURTHER ORDERED that the following note from the
reporter of decisions be added to follow Rule 1.8, Rule 1.10,
Rule 1.12, Rule 1.14, Rule 3.2, Rule 3.6, Rule 3.7, Rule 3.9,
and Rule 4.4:

"Note from the reporter of decisions: The order
amending Rule 1.8, the Comment to Rule 1.8, Rule
1.10(a), the Cecmment to Rule 1.10, Rule 1.12, Rule
1.14, the Comment to Rule 1.14, the Comment to Rule
3.2, Rule 3.6, the Comment to Rule 3.7, Rule 3.9,
and Rule 4.4 is published in that volume of Alabama
Reporter that contalins Alabama cases from = So.
2d. ™"

Cobk, C.J., and 3See, Lyons, Woodall, Stuart, Smith,
Bolin, Parker, and Murdeck, JJ., concur.

| Robert G. Esdale, Sr., as Clerk of the Supreme Court

of Alabama, do hereby certify that the foregoing is

a full, true and correct copy of the instrument(s)

(h:erewnh set out as same appear(s) of record in said
ourt,

Witness my hand this.?.é’_”’lday of 2008

St L atoses g

Clerk, Supreme Court of Alabama



APPENDIX A

RULE 1.8 CONFLICT OF INTEREST:
PROHIBITED TRANSACTIONS

{a) A lawyer shall not enter into a business transaction
with & client or knowingly acquire an ownership, pcssessory,
security, or other pecuniary interest adverse to a client
unless:

(ly the transaction and terms on which the lawyer
acquires the interest are fair and reasonable to the client
and are fully disclosed and transmitted in writing to the
client in a manner that can be reascnably understoocd by the
client;

(2) the client is given a reasonable opportunity to seek
the advice of independent counsel in the transaction; and

(3) the client consents in writing thereto.

(b} A lawyer shall not use information relating to
representation of a client to the disadvantage of the client
unless the client consents after consultation, except as
permitted or required by Rule 1.6 or Rule 3.3.

(c}) A lawyer shall not prepare an instrument giving the
awyer or a person related to the lawyer as parent, child,
sipling, or spouse any substantial gift from a client,
including a testamentary gift, except where the client 1is
related to the donee.

(d) Prior to the conclusion of representation of a
client, a lawyer shall not make or negotiate an agreement
giving the lawyer literary or media rights to a portrayal or
account based in substantial part on information relating to
the representation.

{e) A lawyer shall not previde financial assistance to a
client in connection with pending or contemplated litigation,
except that:

(1) a lawyer may a&advance court costs and expenses of
litigation, the repayment of which may be contingent on the
outcome ¢f the matter;



(2) a lawyer representing an indigent client may pay
court costs and expenses of litigation on behalf of the
client;

(3) a lawyer may advance or guarantee emergency financial
assistance to the client, the repayment of which may not be
contingent on the outcome of the matter, provided that no
premise or assurance of financial assistance was made to the
client by the lawyer, or on the lawyer's behalf, prior to the
employment of the lawyer; and

(4) in an action in which an attorney's fee is expressed
and payable, in whele or in part, as a percentage of the
recovery 1in the action, a lawyer may pvay, from his own
account, court costs and expenses of litigation. The fee paid
to the attorney from the proceeds of the action may include an
amount equal to such costs and expenses incurred.

(f) A lawyer shall not accept compensation for
representing a client from one other than the client unless:

(1) the client consents after consultation or the lawyer
is appcinted pursuant fo an insurance contract;

(2) there is no interference with the lawyer's
independence of professional Jjudgment or with the client-
lawyer relationship; and

(3) infermation relating to the representation c¢f a
client 1s protected as required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not
participate in making an aggregate settlement of the claims of
or against the clients, or in a criminal case an aggregated
agreement as to guilty or nolo contendere pleas, unless each
client consents after consultation, including disclosure of
the existence and nature of all claims or pleas invoclved and
of the participation of each person in the settlement.

(h) A lawyer shall not make an agreement prospectively
limiting the lawyer's liablility tce a client for malpractice
unless permitted by law and the client 1s independently
represented in making the agreement, or settle a claim for
such liability with an unrepresented client or former client
without first advising that person in writing that independent
representation is appropriate in connection therewith.



(1) A lawyer related to another lawyer as parent, child,
sibling, o¢r spouse shall not represent a client in a
representaticn directly adverse to a person who the lawyer
knows 1s represented by the other lawyer except upon consent
by the client after consultation regarding the relationship.

{1y A lawyer shall not acquire a proprietary interest in
the cause of action or subject matter of litigaticn the lawyer
is conducting for a client, except that a lawyer may:

(1) acguire a lien granted by law to secure the lawyer's
fee or expenses; and

(2} contract with a client for a reascnable contingent
fee in a civil case.

(k) In no event shall a lawyer represent both parties in
a divorce or domestic relations proceeding, or 1n matters
involving custody o©f children, alimony, or c¢hild support,
whether or not contested. In an uncontested proceeding of
this nature a lawyer may have contact with the nonrepresented
party and shall ke deemed to have complied with this
prohibition if the nonrepresented party knowingly executes a
document that is filed in such proceeding acknowledging:

(1) that the lawyer does not and cannot appear Lo serve
as the lawyer for the nonrepresented party;

(2) that the lawyer represents only the client and will
use the lawyer's best efforts tc protect the client's best
interests;

{3) that the nonrepresented party has the right to employ
counsel of the party's own choosing and has been advised that
it may be in the party's best interest to do so; and

(4} that having been advised of the foregoing, the
nonrepresented party has requested the lawyer To prepare an
answer and waiver under which the cause may be submitted
without notice and as may be appropriate.

(1) A lawyer shall not engage in sexual conduct with &
client or representative of a client that exploits or
adversely affects the interests of the client or the lawyer-
client relationship, including, but not limited to:



(1) requiring or demanding sexual relations with a client
or a representative of a client incident to or as a condition
of legal representation;

(2) continuing to represent a client 1f the lawyexr's
sexual relations with the client or the representative of the
client cause the lawyer to render incompetent representation.

(m) Except for a spousal relationship or a sexual
relationship that existed at the commencement of the lawyer-
client relationship, sexual relations between the lawyer and
the «c¢lient shall be presumed to be exploitive. This
presumption is rebuttable.

(n) While lawyers are assoclated in a firm, a prohibition
in the foregoing paragraphs (&) through (h) and in paragraphs
() and (k) that applies to one of them shall apply to all of
them.



APPENDIX R

RULE 1.10 TIMPUTED DISQUALTIFTCATION:
GENERAL RULE

{a) While lawyers are asscociated in a firm, none of them
shall knowingly represent a client when any of them,
practicing alone, would be prohibited from deing sc by Rules
1.7, 1.8(ay - 1.8(k), 1.9, cor 2.2.



APPENDIX C

RULE 1.1Z FORMER JUDGE OR ARBITRATCR, MEDIATOR,
OR OTHER THIRD-PARTY NEUTRAL

(a}) Except as stated in paragraph {(d}), a lawyer shall not
represent anyone in connection with a matter in which the
lawyer participated personally and substantially as a judge or
cther adjudicative cfficer, arbitrator, mediator, other third-
party neutral, or law clerk tc such a perscn, unless all
parties to the proceeding consent after consultation.



AFPPENDIX D

RULE 1.14 CLIENT WITH DIMINISHED CAPACITY

(a) When a client's ability to make adequately considered
decisicons in connection with the representation is diminished,
whether because of minority, mental impairment, or for some
other reasocn, the lawyer shall, as far as reascnably possible,
maintain a normal client-lawyer relationship with the client,

{b) When the lawyer reasonably believes that the client
has diminished capacity, 1is at risk of substantial physical,
financial, or other harm unless action 1s taken, and cannoct
adequately act in the client's own interest, the lawyer may
take reasonably necessary protective action, including
consulting with individuals or entities that have the ability
to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem,
conservator, or guardian.

(c) Information relating to the representation of a
client with diminished capacity is protected by Rule 1.6.
When taking protective action pursuant to paragraph (b), the
lawyer 1is impliedly authorized under Rule 1.6(a) to reveal
information about the client, but only to the extent necessary
to protect the c¢lient's interest.



APPENDIX &

COMMENT TO RULE 1.14

The normal ciient-lawyer relationship 1s based on the
assumption that the c¢lient, when properly advised and
assisted, 1s capable of making decisions about important
matters, When the c¢lient 1s a minor or suffers from
diminished mental capacity, however, maintaining the cordinary
client-lawyer relationship may not be possible 1in all
respects. In particular, a severely 1lncapacitated person may
have nec power to make legally binding decisions.
Nevertheless, a client with diminished capacity often has the
ability to understand, deliberate upcn, and reach conclusions
about matters affecting the «client's own well-being.
Furthermore, to an increasing extent, the law recognizes
intermediate degrees of competence., TFor example, children as
young as 5 or 6 years of age, and certainly these of 10 or 12,
are regarded as having opinions that are entitled to weight 1In
legal proceedings concerning their custody. So also, it is
recognized that some persons of advanced age can be qguite
capable of handling routine financial matters while needing
special legal protection concerning major transactions.

The fact that a client suffers diminished capacity does
not lessen the lawyer's obligaticon to treat the client with
attention and respect. Fven i1f the person has a legal
representative, the lawyer should, as far as possible, accord
the represented person the status of client, particularly in
maintaining communication.

The c¢lient may wish to have family members or other
perscns participate in discussions with the lawyer. When
necessary to assist in the representation, the presence of
such persons generally does not affect the applicability of
the attorney-client evidentiary privilege. Nevertheless, the
lawyer must keep the client's interests foremost and, except
for protective action authorized under paragraph (), must
look to the client, and not the client's family members, tco
make decisions on the client's behalf.

If a legal representative has already been appolinted for
the <c¢lient, the lawyer should ordinarily locok to the
representative for decisions on behalf of the client. In
matters involving a minor, whether the lawyer should look to
the parents as natural guardians may depend on the type of



proceeding or matter in which the lawyer is representing the
minor. If the lawyer represents the guardian as distinct from
the ward and is aware that the guardian is acting adversely to
the ward's interest, the lawyer may have an c¢bligation to
prevent the guardian's misconduct. See Rule 1.2(d).

Taking Proctective Action

If a lawyer reascnably believes that a client is at risk
of substantial physical, financial, or other harm unless
action 1s taken and that a normal client-lawyer relationship
canrnot be maintained as provided in paragraph (a) because the
client lacks sufficient capacity to communicate or to make
adequately considered decisions 1in connection with the
representation, then paragraph (b) permits the lawyer to take
protective measures deemed necessary. Such measure could
include: <consulting with the client's family members, using
a reconsideration pericd to permit clarification or
improvement of circumstances using voluntary surrogate
decision-making tools such as valid durable powers of attorney
or consulting with support groups, professional services,
adult-protective agencies, or other individuals or entities
that have the ability to protect the client. In taking any
protective action, the lawyer should be guided by such factors
as the wishes and values of the client to the extent known,
the client's best interests, and the goals of intruding into
the client's decision-making autonomy to the least extent
feasible, maximizing client capacities and respecting the
client's family and sccial connections.

In determining the extent of the client's diminished
capacity, the lawyer should consider and balance such factors
as: +the client's ability to articulate reasoning leading to
a2 decision; variability of state of mind and ability to
appreciate consequences of a decision; the substantive
fairness of a decision; and the consistency of a decision with
the known long-term commitments and values of the client. 1In
appropriate circumstances, the lawyer may seek guidance from
an appropriate diagnostician.

If a legal representative has not been appointed, =the
lawyer should consider whether appointment of a guardian ad
litem or conservator or the entry of ancther protective order
is necessary to serve the client's best interests. Thus, if
a client with diminished capacity has substantial property
that should be sold for the c¢lient's benefit, effective



completion of the transaction may require appointment of a
legal representative. In additicn, rules of procedure in
litigation sometimes provide that minors or persons with
diminished capacity must be represented by a guardian or next
friend i1if they do not have a general guardian. Whether the
appcecintment of a legal representative is justified under the
circumstances 1s a matter entrusted to the professional
judgment of the lawyer. In considering alternatives, however,
the lawyer should be aware of any law that requires the lawyer
Tto advocate the least restrictive action on behalf of the
client.

Disclosure of Client's Condition

Information relating to the representation 1is protected
by Rule 1.6. Therefore, unless authorized to do sc, the
lawyer may not disclose such information. When taking
protective action pursuant to paragraph (b) of this rule, the
lawyer is impliedly authorized to make the necessary
disclosures, even when the client directs the lawyer to the
contrary. Nevertheless, given the risks of disclosure,
paragraph (¢} 1imits what the lawyer may disclose 1in
consulting with other individuals or entities or seeking the
appointment of a legal representative. At the very least, the
lawyer should determine whether 1t 1s likely that the person
or entity consulted with will act adversely to the client's
interests before discussing matters related to the client.

Emergency Legal Assistance

In an emergency where the health, safety, c¢r Ifinancial
interest of a person with seriocusly diminished capacity 1s
threatened with imminent and irreparable harm, a lawyer may
take legal acticon on behalf of such a person even though the
person is unable to establish a client-lawyer relationship or
to make or express considered judgments about the matter, when
the person or ancther acting in good faith on that person's
behalf has c¢onsulted with the lawyer. Even 1n such an
emergency, however, the lawyer should ncot act unless the
lawyer reasonably believes that the persen has no other
lawyer, agent, or other representative available. The lawyer
should take legal action on behalf of the person only to the
extent reasconably necessary to maintain the status quo or
otherwise to avoild imminent and lrreparable harm. A lawyer
whe undertakes to represent a person in such an exigent



situaticn has the same duties under these Rules as the lawyer
with respect to a client.

A lawyer who acts on behalf of a person with seriously
diminished capacity in an emergency should keep the
confidences of the person as with any client, disclosing them
only to the extent necessary to accomplish the intended
protective action. The lawyer should disclose to any tribunal
involved and t¢o any other counsel invelved the nature of his
or her relationship with the person. The lawyer should take
steps to regularize the relationship or 1mplement other
protective solutions as soon as possible.



APPENDIX F

COMMENT TO RULE 3.2

Dilatory practices bring the administration of Justice
into disrepute. Although there will be occasions when a
lawyer may properly seek a postponement for personal reasons,
it 1s not proper for a lawyer to routinely fail to expedite
litigation solely for the convenience of the advocates. Nor
will a failure to expedite be reasonable if done for the
purpose of frustrating an opposing party's attempt to obtain
rightful redress or response. It is not a Justification that
similar conduct is often tolerated by the bench and bar. The
guestion 1s whether a competent lawyer acting in good faith
would regard the course of action as having some substantial
purpose other than delay. Realizing financial or other
penefit from otherwise improper delay in litigation is not a
legitimate interest of the client.



APPENDIX G

RULE 3.6 TRIAL PUBLICITY

(a) A lawyer shall not make an extrajudicial statement
that a reasonable person would expect to be disseminated by
means of public communicatien 1f the lawyer knows or
reasonably should know that i1t will have a substantial
likelihood of materially prejudicing an adjudicative
proceeding.

(b) A statement referred to in paragraph (a) ordinarily
is likely to have such an effect when it refers to a civii
matter triable to a jury, a criminal matter, or any other
proceeding that could result 1in incarceraticn, and the
statement relates to:

{1} the character, c¢redibility, reputation or criminal
record of a party, suspect in a criminal investigation or
witness, or the identity of & witness, or the expected
testimony of & party or witness;

(2} in a criminal case or proceeding that could result in
incarceration, the possibility of a plea of guilty to the
offense or the existence or contents of any confession,
adnission, or statement given by a defendant or suspect or
that person’s refusal or failure to make a statement;

(3) the performance or results of any examination or test
or the refusal or failure of a person to submit tce an
examination or test, or the identity or nature of physical
evidence expected to be presented;

(4} any opinion as to the guilt or innocence of a
defendant or suspect in a criminal case or proceeding that
could result in incarceration;

(5) information the lawyer knows or reasonably should know
is likely to be inadmissible as evidence in a trial and would
if disclosed create a substantial risk of prejudicing an
impartial trial; or

(6) the fact that a defendant has been charged with a
crime, unless there is included therein a statement explaining
that the charge is merely an accusation and that the defendant
is presumed inrccent until and unless proven guilty.



(c) Notwithstanding paragraphs (a) and (b) (1-5), a lawyer
involved in the investigation or litigation of a matter may
state without elaboration:

(1) the general nature of the claim or defense;
(2) the information contained in a public record;

(3) that an investigation of the matter 13 1n progress,
including the general scope of the investigation, the offense
or claim or defense involved and, except when prohibited by
law, the identity of the persons invelved;

(4) the scheduling or result of any step in litigation;

(5) a reguest for assistance in obtaining evidence and
information necessary thereto;

(6) a warning of danger concerning the behavior of &
person involved, when there is reason to believe that there
exists the likelihood of substantial harm to an individual or
to the public interest; and

(7Y in a criminal case:

(i) the identity, residence, occupation and family
status of the accused;

(1iy if the accused has not been apprehended,
information necessary to aid in apprehensicn of that
person;

{iii) the fact, time and place of arrest; and

(iv) the identity of investigating and arresting
officers or agencies and the length of the investigation.

(8) Notwithstanding paragraphs (a) and (b) above, a
lawyer may make a statement that a reasonable lawyer would
pelieve is required to protect a client from the substantial
undue prejudicial effect of recent publicity not initlated by
the lawyer or the lawyer's client. A statement made pursuant
to this paragraph shall be limited to such information as 1s
necessary tc mitigate the recent adverse publicity.



APPENDIX H

COMMENT TO RULE 3.7

Combining the roles of advocate and witness can prejudice
the opposing party and can involve a conflict of interest
between the lawyer and client.

The tribunal has proper objection when the trier of fact
may be confused or misled by a lawyer serving as both an

advocate and a witness. The opposing party has proper
objecticn where the combination of roles may prejudice that
party's rights in the litigation. A witness is required to

testify on the basis of personal knowledge, while an advocate
is expected to explain and comment on evidence given by
others. It may not be clear whether a statement by an
advocate-witness should be taken as proof or as an analysis of
the proof.

To protect the tribunal, paragraph (a) prohibits a lawyer
from simultaneocusly serving as advocate and necessary wlitness
except in those circumstances specified in paragraphs (a) (1)
through (a) (3). Paragraph {(a)(l) recognizes that 1f the
testimony will be uncontested, the ambiguities in the dual
role are purely theoretical. Paragraph (a) (2) recognizes that
where the testimony concerns the extent and value of legal
services rendered in the action in which the testimony 1is
offered, permitting the lawyers toc testify avoids the need for
a second trial with new counsel to resclve that 1ssue.
Moreover, in such a situation the Judge has firsthand
knowledge of the matter in 1ssue; hence, there 1s less
dependence on the adversary process to test the credibility of
the testimony.

apart from these two exceptions, paragraph (a) (3)
recognizes that a balancing is required Dbetween the interests
of the client and those of the opposing party. Whether the
opposing party is likely to suffer prejudice depends on the
nature of the case, the importance and prokable tenor of the
lawyer's testimony, and the probability that the lawyer's
testimony will conflict with that of other witnesses. Even 1f
there is risk of such prejudice, in determining whether the
lawyer should be disqualified due regard must be given to the
effect of disqualification on the lawyer's client. It 1is
relevant that one or both parties could reasonably foresee
that the lawyer would probably be a witness. The principle of



imputed disqualification stated in Rule 1.10 has no
application to this aspect of the problem.

Whether the combination of roles involves an improper
conflict of interest with respect to the client is determined
by Rule 1.7 or Rule 1.9. For example, if there is likely to
be substantial conflict between the testimeny of the client
and that of the lawyer or a member of the lawyer's firm, the
representation is improper. The problem can arise whether the
lawyer is called as a witness on behalf of the client or is
called by the opposing party. Determining whether or not such
a conflict exists is primarily the responsibility cof the
lawyer involved. See Comment to Rule 1.7. If a lawyer who is
a member of a firm may not act as both advocate and witness by
reason of conflict of interest, Rule 1.10 disgualifies the
firm also.



APPENDIX 1

RULE 3.9 ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before a legislative body
or administrative agency in a ncnadjudicative proceeding shall
disclose that the appearance is in a representative capacity
and shall conform to the previsions of Rules 3.3(a) through
{(cy, 3.4{(a) through {(c), and 3.%.



APPENDIX J

RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONGS

(a) In representing a client, a lawyer shall not use
means that have no substantial purpose other than to
embarrass, delay, or burden a third person, or use methods of
obtaining evidence that viclate the legal rights of such a
person.

(b) A lawyer who receives a document that on its face
appears to be subject to the attorney-client privilege or
otherwise confidential, and who knows or reasonably should
know that the document was ilnadvertently sent, should promptly
notify the sender and

(1) abide by the reasonable instructions of the sender
regarding the dispesition of the document; or

(2) submit the 1ssue to an appropriate tribunal for a
determination of the dispositicn ¢f the document.



APPENDIX K

COMMENT TO RULE 1.8
[To be added at the end of the existing Comment to Rule 1.8]
Sexual Relations Between Lawyer and Client

The relationship between lawyer and client is a fiduciary
one in which the lawyer occupies the highest position of trust
and confidence. The relationship is almost always unecual;
thus, a sexual relationship between the lawyer and the client
can involve unfair exploitation of the lawyer's fiduciary role
in violation of the lawyer's basic ethical obligation not to
use the trust of the client to the client's disadvantage. 1In
additicon, such a relationship presents a significant danger
that, because of the lawyer's emotional invoivement, the
lawyer will be unable to represent the c¢lient without the
exercise of independent professional judgment being impaired.
Moreover, a blurred line between the professional and personal
relationships may make 1t difficult o predict to what extent
client confidences will be protected by the attorney-client

evidentiary privilege, bpecause client confidences are
protected by privilege only when they are imparted in the
context o©of the lawyer-client relationship. Because of the

significant danger of harm to the client's interests and
because the client's own emotional involvement renders it
unlikely that the client could give adequate informed consent,
this rule prohibits the lawyer from having sexual relations
with a client regardless of whether the relationship 1is
consensual and regardless of the absence cof prejudice to the
client.

Spousal relationships and sexual relationships that
predate the lawyer-client relationship, however, are not
prohibited. Issues relating to the exploitation of the
fiduciary relationship and client dependency are diminished
when the sexual relationship existed before the commencement
of the lawyer-client relationship. However, before proceeding
with the representation in these circumstances, the lawyer
should consider whether the lawyer's ability to represent the
client will be materially limited by the relationship.



Irrputation of Prchibitions

Under paragraph (n), a prohibition on conduct Dby an
individual 1lawyer 1in paragraphs (a) through (h) and in
paragraphs {J) and (k) also applies to all lawyers assoclated
in a firm with the lawyer who 1s perscnally prohibilted from
representing the client. For example, one lawyer in a firm
may not enter into a business transaction with a client of
another member of the firm withcut complying with paragraph
(a), even if the first lawyer is not personally involved in
the representation of the client. The prohibition set forth
in paragraphs (1) and (m) are personal and are not imputed to
associated lawyers.,



APPENDIX I,

COMMENT TQ RULE 1.10
Definition of "Firm"

For purposes of the Rules of Professicnal Conduct, the
term "firm" denotes lawyers in a law partnership, professional
corporation, scle proprietorship, or other assoclation
authorized to practice law; or lawyers employed in a legal-
services organization or the legal department of a corporation
or other organization. Whether two or more lawyers constitute
a firm within this definition can depend on the specific
facts. For example, two practitioners who share office space
and occasionally consult or assist each other ordinarily would
not be regarded as constituting a £firm. However, 1f they
present themselves to the public in a way suggesting that they
are a firm or conduct themselves as a firm, they shoula be
regarded as a firm for purposes of the Rules. The terms of any
formal agreement between assoclated lawyers are relevant in
determining whether they are a firm, as is the fact that they
have mutual access to confidential information concerning the
clients they serve. Furthermore, it is relevant in doubtful
cases to consider the underlying purpose of the rule that 1s
involved. A group of lawyers could be regarded as a firm for
purpcses of the rule that the same lawyer should not represent
opposing parties in litigation, while it might not be 50
regarded for purposes of the rule that information acquired by
cne lawyer 1s attributed to ancther.



