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R . . .7 . morrEa:11, and Nick M,cr=rel.]L,,
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th Ea abovie-listed c :o :r;pci3N3ti,oXas,

De f end ant:13 ,

&nd

.niop,mirrms , INC .,
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Commission") , for its Complatnt alleges the following :

1 . The FTC Kings this action under Sections 5 (a) , 13 ( b) , and

19 of the Federal Trade Commission Act ("FTC Act") , 1 F

S 'r' H 45(a), 53(b) and 5 7b , to secure t: P] T1p0]'ary ,

preliminary, and permanent injunctive relief, rescission of

contracts, restitution, d 1, :i goZ'gP ]TlEI1t , and other eqyitabl,a

relief for Defendants' violations of Section 5Q) of the FTC

Act, 15i U . S . C . 5 45(a), and the FTC's Trade Regulation Rule

entitled "Disclosure Requirements and Prohibitions

Concerning Franchising and Business Opportunity Ventures"

("Franchise Rule"), 16 C .F' .Ft . Part 436 .

,7~ f~t :ESL1 7C l~ 'TI : C)11i ASS]] V'~ ~1 1TUE ~

? . This Court has jurisdiction over this matter pursuant to 2 8

1 :7 . S ., C . H 1331, 1337(a) and 1345, and 15 U . S . C . H 53(b) and

57b ..

3 . Venue in the United States District Court for the Northern,

Di s t. .ric tt of Georgia is proper under 2 8 t7 .S .C: . §§ 1 3 9 :Z(b ) and

RIg , : C ;NXMIE''E

4 . Plaintiff, FTC, is an independent agency of the United

States Government created by statute . 15 U . S . C . A 41-58 .

The FTC is charged, gj.i~ft, with enforcement of Section.

-5(a) of the FTC Act, 15 iJ . S . C . § 45(a), which prohibits
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unfair or deceptive acts or practices in or affectinr

comaerce, as well as enforcement of the Franchise Rule . The

FTC 1 . :i authorized to initiate federal district court

proceedings to enjoin violations of the FTC Act in order to

secure such e(Illitable relief as may be appropriate in each

case and. to obtain consumer redress . 15 t7 . S . C; . H 531b),

57b .

--------------------------

5 . Defendant HOLIDAY ENTERPRISES, INC ., is a Delaware

corporation wit h it s principal place of business at 2589 7=7y

Plantation Drive, ]3ut ; o :rd , Georgia 30519 . Defendant F[ ( )L IDM'

ENTERPRISES has promoted and sold ink

cartridge and display rack business opportunities . HOL IDNV

ENTERPRISES t. I'a :Cls dct 5 (] ',r' has transacted business in the

Northern District of Georgia .

6 . Defendant. HQL7:D.AY INK, INC., is a. Delaware c o rpo r at ion with

its principal place of business at 3982 Cherokee Trail,

Suwan ee , Georgia 3 U 0 2 9: .. Defendant ]K0L=[ :DA .Y I NK,, INC ., ha s

promoted and sold re-manufactured ink cartridge and display

rack business opp ort unit i es . HOLIDAY INK, INC., transacts

or has transacted business in the Northern District of

.Georgia

7 . Defendant HOLIDAY INK HALF PRICE, INC ., is a Delaware

corporation with its pr. .i :nc'ipa1l place cf f_ business a. t . 3 9 f32
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Cherokee Trail, Suwanee, Georgia 30024 . Defendant HOLIDAY

INK HALF PRICE, INC . , has promoted. and sold

=L ] '1}{. cartridge and display rack business opportunities .

HOLIDAY INK I-1ALF :PRICE, INC . , transacts or has transacted

business in, the Northern District c7 f: Georgia .

.P»ng:Ir,znig~9 t», :FEini4Nlll . i

€3 . Defendant RICHARD J . ]KCB F.R:ELI, (a. i k/ a. Nick C a s c ar i . ca , F ; . J .

Morz-E311, and Nick M:C»° : re 7. _ L) ("NICK MDRRELLm) is an officer,

director, manager, and/or ovn-ier of Corporate Defendants

HOLIDAY ENTERPRISES, INC., HOLIDAY INK, INC ., and HOLIEW

INK HALF PRICE, INC. (collectively, "HOLIDAY :IN's:" ) At all

times material to this Complaint, acting alone or in concert.

with others, he has formulated, directed, controlled or

participated in the acts and practices of HOLIDAY INK,

including the deceptive acts and practices set forth in this

Complaint . He resides ]_ I] or 'transacts C)]r has transacted

business in the Northern District of Georgia .

9 . Defendant R '. 7 = (. :HP.,FU) J . CA..>CAR'.T.O, 1;a/k./a Richard J . Morrell,

Jr .) ("RICK CASCARIO") is an officer, director, manager,

and/or owner of HOLIDAY INK . . Air all times material to this

Complaint, acting alone or in concert with others, he has

formulated, directed, controlled or participated inn the acts

and practices of HOLIDAY INK, including the deceptive acts

and practices set forth in this Complaint . He resides 1. T1 or-
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t :ra.ri .5a C:t S or has transacted business :inn the Northern

District of Georgia .

R]ELiT. F~]F DF's]E'E~I1iI)i4N''!'

10 . Relief Defendant lV . M„ C . PROPERTIES, INC ., has received funds :

and/or property that can be traced directly to H01:,IT_)Nf I: ~d]C' ~,

deceptive acts and practices for which it has no legitimate

claim . Relief Defendant ICI . N[ , C . P]2+DF'E12'I' I FS, INC ., is a

Delaware corporation that transacts or has transacted

business in the Northern District of Georgia .

1. 7. . At all times mater ia. ]l to this Comp Za int . Defendants have.

maintained a. substantial course of trade, :inn or affecting

commerce, as ,•C oIIl7CtPY'CP" is defined in Section 4 of the FTC

Act, 15 U .S .C . § 44 .

D

1c: .. Since a t least 2003, Defendants hav e engaged in a cours e of

conduct to advertise, market, promote, offer to sell, and

sell to consumers display rack business opportunities ..

13 . Defendants have promoted their business opportunities to

prospective purchasers through a variety of means, including

radio and IleW'Sj 7ap E',r adsrertisements, the Internet, written

lrla].keting- materials, and telephonic and in-person sales

pitches . Typical print advertisements have St:a't e&
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140 million. faxes/ copiers need INK . !Nat'l co .
expanding : seeks Distributors . Earn $5O--
$2C10 :K . Min . Inu : $ .L+SK . 8E•6-39 .S-700D .

Ink Products, na t, "I co . seeks
individual for area . Override
distributor serv . Investment .
:inventory . Great opportunity .
!a 8 6 6 .

aggressive
(ma existing
Secured by

1. 4 . In their written promotional materials and in their sales

Defendants' business opportunity .

-6-

p: L tC'hi?S f Defendants have represented to prospective business

opportunity purchasers that they could reasonably expect to

earn a substantial income or 1.{a achieve a specific level of

earning" ; forr eyample, numerous consumers have been told

t.lzatt they could earn yearly net profits of between $20, COO

to $184,000, depending on the number of display racks

consumers purchased . In addition, Defendants have often.

told consumers that such figures were low or average

estimates of the sales or earnings that they could

reasonably expect to earn through their purchase of

15 .. Defendants have made additional claims to consuners about .

earnings potential aril availability of profitable locations,

including statements such as the following :

-- High-traffic, high-volume, profitable locations ir .L
which to place the product display racks are available
in their areas and that Defendant_ ;; offer a program to
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find those locations for the purchasers of their
business opportunity .
-- 'Y'ou will make six figures with a 20-display rack .
package .
-- Our figures are based on an average of three sales a
day, and this figure is a conservative estimate .

16 . Defendants also have urged prospective purchasers to contact

certain company-selected references, who have purportedly

purchased a business opportunity from Defendants .

Defendants have led prospective purchasers to believe that :

these references would provide reliable descriptions of

their successful experiences with Defendants' business

opportunity . In numerous instances, Defendants have paid

people to provide references for their :buy:>_i:ne:}S ax>3?ort:u:nit . :(

and failed to :info_r:mm prospective purchasers that Defendants

have paid these references for their statements . _L :[7 many

instances, these purported references have not, in fact,

purchased Defendants' business opportunities and have often

been Defendants' own employees .

.17 . When consumers have purchased a business opportunity from

Defendants, they have! paid an.j, ~vhez'e from $7,950 t o $55,950,

depending on the number of display racks purchased .

:18 . In numerous instances, consumers have discovered, a ft er

their purchase, that earnings in the amounts represented by

Defendants could riot be made through Defendants' business

opportunity . They also have discovered that Defendants have
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not had prime locations available for their display racks .

Consumers have often lost their entire investment .

1 9 . Defendants have provided a disclosure document to

prospective purchasers . However, this basic disclosure :

document, contained in Defendants, promotional packet, has

failed to provide all of the d i S c: :1o Su:res required by 1,,he

FTC ' s Franchiseu RI-11e . 16 C . F . . ]3 . 5 '3 9 3 G .1. (a) (1) - ( 2 I} } .

20 . The basic a i.sc 1a.s i .zr e dactunentt d i d :nc. tt di,~ c ].o: a e , for e:-Mmp:le,

the following : (1.) the business eXperie:nce and litigation

history of Defendants ; and (2) the names and addresses of

any previous purchasers of Defendants' business opportunity .

21 . Defendants have had no reasonable basis for their earnings

representations, j1aV' E'e failed to d=L ;S C lO;see that materials are

available which demonstrate a reasonable basis for the

claims, or have failed to provide prospective business

crpportunity purchasers with the earnings claim document

required by the Franchise Rule .

22 . Defendants have made generally disseminated earnings claims

in the form cf i. classified advertisements, ]gutt they have

failed to disclose information required by the Franchise

Fo :Le, including the n-Lu6ber and percentage of prior

purchasers known by them to have achieved the same or better

results .
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1.3 . Section 5(a) of the FTC Act, 15 tJ . S . C . 9 45(a), provides

that -untair or deceptive acts or practices in or affecting,

commerce are hereby declared unlawful ."

COUNT 103KNE

s :renresE:rirat~_o :n .~_ E,a-r :ni . r (;Ls ,Mi.

24 . In numerous instances, in the course of offering for sale

and selling their business opportunities, Defendants have

represented, expressly or by implication, than consumers who

purchase Defendants' business opportunity are likely to earn

substantial income .

2FS .. In truth and .L ]'1 fac t, consumers who purchased Defendants'

business opportunity have not earned substantial income .

26 . Therefore, Defendants" representations as :3 2 t: forth in

Paragraph 24 are false or misleading and constitute

c lec ep t. ive ac t s or practices in violation of Section 51a ) of

the FTC Act, 7 . `i U . S . C . § 45(a) .

COUNT z~v0

F:E,gard :i :nc~ Lo c,_~Lioxz,?

:Z7 . In numerous instances, :L :17n the course of offering for sale

and selling their business opportunities, Defendants have

represented, expressly or by implication, that Defendants
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would provide purchasers with high-traffic, high-volume or

profitable locations in which to place the purchasers'

display racks .

2f3 . In truth and in fact, in numerous of these instances,

Defendants did not provide purchasers with high-traffic,

high-volume or profitable locations in which to place the

purchasers, display racks .

19 . Therefore, Defendants, representations as set forth ]_ ]7

Paragraph 27 are false or misleading and constitute

deceptive actg ., or practices in violation of Section 5(a) of

the FTC Ac t, :L 5 i7 . S . C : . § 45(a) .

3 0 . ?.I7 numerous instances, in the course of offering for sale

and selling their business opportunities, Defendants have

represented, expressly or by implication, that certain

company-selected references purchased Defendants' business

opportunities or would provide reliable descriptions Of

E0CperiE!nCeS With these business opportunities .

31 . In truth and in fact, in numerous instances, the references

did not purchase Defendants, business opportunities or did

not provide reliable descriptions, O f E? : {p E: Y ' .L j°1'] .C'_PS with theS E?

business opportunities .

32 . Therefore, Defendants' representations as set forth in
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Paragraph 30 are false or misleading and constitute

decept ive acts or practices in violation of Section 5 ( .a ) of

the FTC Act, .L 5 L3 . S . t .̀ . S` 45(a) .

3-3,. The business opportunities sold by Defendants are

franchises, as "franchise" is defined in Sections

9: .3 6 . 2(a) (1) (i. i) , (a)(2), and. (a)(5) of the Franchise Rule,

16 C . F . R. . § 9: 3 6 . c . ( a) ( aL ) (i. i ) , (a)(2), and (a)(5) .

34 . The Franchise Rule requireE; a. franchisor to provide

prospective franchisees with a complete and accurate basic

disclosure statement containing 20 categories of

information, including (1) the business, and

litigation history o f the execu tive officers, and. ( :Z) the

names, addresses, and telephone nuri-d :)-ers Of other

franchisees . 3. E3 C' .F .F: . § 4 .36 .1(a) ( .L )-( :?D) . The pre-sale

disclosure of this information enables a prospective

franchisee to contact prior purchasers andd take other steps

to assess any potential risks involved in the purchase of

the franchise .

35 . The Franchise Role additionally 7recy :i :r e .> that a franchisor :

(a) have a reasonable basis for any oral, written, or

visual earnings or profit representation

(,.earnings claim") :i t makes , 16 C . F . R. §

436.1(b}(2) , tc? (2) , and (e)(1) ;
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(b) in immediate conjunction with any earnings claim

it makes, disclose in a clear and conspicuous

manner that material that constitutes a reasonable

basis for the earnings claim 1 s s available t= cJ

prospective f ranch i se es, 16 C .F' .R. . F3 436 .1(b)(2)

and (c) (2) ;

(c) provide, as prescribed in the Rule, an earnings

clair. document containing information that

constitutes a reasonable basis for any earnings

claim. it makes, 1 6 C . F . R . 5 4 3 6 . :L ( b ) (3) and (c) (3) ;

and

(d) in immediate conjunction with any generally

disseminated earnings claim, clearly and

conspicuously disclose additional information

including the number and percentage of prior

purchasers known by the :Eranchi.sor to have

achieved the same or better results, 16 C .F„R .

§ 436 .1 .+, e) .

3E . .. Pursuant to Section 18(d)13) of the FTC Act, 15 VS .&

I 5'7 a{, d) ( .S ) , and 16 C . ]? . F. . § 436.1, violations o f the

Franchise Rule constitu te unfair or deceptive act.s or

practices in or affecting commerce, in violation of Section

5(a) [> f the FTC Act, 15 U . S . C . § 45(a) .

Case 1:06-cv-02939-CAP     Document 1     Filed 12/04/2006     Page 12 of 17




; %WIP,%.. .Oe

-.13-

IFICI]yUI:O1vS Oly ~'Fil~ F'fU~1NC 'F[ :C ;SE ~ ]I ME-1

37 . In numerous instances, 1.T1 connection with the offering and

promotion of franchises, as "franchise" 3 . 3 defined in the

Franchise Rule, .L+a C' .F .R , . § 436,2(a), Defendants have failed

to provide to prospective franchisees accurate and complete

disclosure documents, thereby violating Section 436 .1(a) of

the Rule, 1 6 C . F .. R . § 436.1(a), and Section 5 ( a ) o f the FTC

C 'CFZJ]NT' I' : T 'V'E~

38 . In nurnerous instances, in connection with the offering and

pro ITIC) t 1oIn o f franchises, as "franchise", is defined in the

Franchise Rule, 16 C . F . R . 5 436 .2(a), Defendants have made

earnings claims within the meaning of the Franchise Rule, 1 6

C . '.E' . F . .. H 436 .1(b?-(c), but hav e failed to (1 ) have a

reasonable basis for such claims at the times they were

made ; (2) provide material which constitutes a reasonable

basis for any earnings claim made to prospective purchasers ;

and/or (3) provide prospective franchisees with earnings

claim disclosures at the times re(P.IiI-ed b)7 the Rule, thereby

violating Sections 4'? Ei .1 (bI - (c. ) of the Rule, 16 C . ]? .R . 9§
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436 .1 f b j ~ . - ( c,~ , and Section 5 (a) of the FTC Act, 1-5 U .S .C,

CiDUmr.P SL3:.{

.Adtre .rt . i=., in.c 'Disclosure viclations

3 (~ . -111 r.L11111ez-0us _Lnsta:~ces, in connection with the offering and

promotion of: franchises, as " :EY'2lT l i,'„r] 1 . :i 13 " is d E? :E IT:l E?d i.n

Section 436 .2(a) of the Franchise Rule, Defendants have made

gP:Cl e Y "ally Id 1 s :5eITI]. I 1at. E?d earnings claims Vti' ]. thoL lt d:1_ .a c 1.O :51 I"l Cj .r

clearly and c : on sp:i cu.o ilsl~',, irL immediate o lzj LLnrti.0l:I TOLL th t hE!

c~=Laims, infox-rmatic»n s-equi.red by the Franchise Rule,

a..nrlUd:i :ncr 1 - :he number and percelztaLgf~ Of prior purChi~SE!2 :S

known by Defendants to o have ad c' ]z i e:NrEd the SE)LME! or better

t:ll°rE~b.y -Violating S(=-~cticrns 4]16 .1(e) of the Rule, 16

C' . ~? . R. . H 41,36.1(e), and S E'C't 1 OIl 5(a) Of: t h EE~ FT( : Act, 1-1)

.ggLPL.-j:qk.gL'R INJURY

4 0 . Consumers in many area . :, 'O f the United IS, t,a t . e S have suffered,

and CO r L t :LCl ,I;IE~ t C1 I ra U.f:j ---' °Y' , SU ,k)ata,r [t,1 a . a» ] :TIGI'lf? ta. Y"1j J O.3 S Z'S a .

:res;u :Lt of Defendants' unlawful acts or p:ract:icE~ .s . In

addition, L>E' feI: LClaIl t .i have been unjustly enriched a. sS a result

o f their •un.]_aw fti :L acts MIC1 p 1raC t. :icer,, . IUDsem i: iri;jurt[:i : i -V e~

1) ' ° f E'Tldarit 5 are l :L .kEdY to CCi Il t 1riL1P to

consumers, reap 11 :C1] tl .i 't E ?IIr .1C:hS l2Sl t , and harm the. p11b1__L C .
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' TH: ]: :3 C:CIZJ:RT" :3 P ' C)~~T]ER: ~[' I~ CeRiPiN"! .' ]kZEI~]C]E .F

d :1 . Section 13(b) off the FTC Act, 15 U . S .C . 5 53(b), empowers

this Court to grant injunctive and other ancillary relief,

including redress, disgorgemaat, and restitution, to prevent :

and remedy any violations cf any provision of law enforced

by the FTC .

9:2 . Section 19 of the FTC Act, 15 U . S . C . § 5 7b, authorizes this

Cc3urtt to grant such relief as the Court finds necessary to

redress injury to consumers resulting from Defendants,

violations of the Franchise Rule, including the rescission

and reformation of contracts and the refund of money .

43 . This Court, in the exercise of its. equitable jurisdiction,

may award other ancillary relief to remedy injury cau s ed . by

Defendants' law violations .

PRAYER FOR RELM)MVEF

TUE :REFO :RE,, Plaintiff requests that this Court, as authorized

by Sections 13(b) and 19 of the FTC Act, 1 5 U . S . C . H 53(b) and

57(b), a31 c1d pursuant to its own. equitable powers :

1 . Award Plaintiff such preliminary injunctive and

ancillary relief, including a temporary restraining

order and asset freeze, as may he necessary to avert

the likelihood of consumer injury during the penAncy

of this action and to preserve the possibility of

effective final relief ;
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Permanently enjoin Defendants from violating the FTC-

Act and the Franchise Role, as alleged herein ;

3 . Award such relief as the Court finds necessary to

redress injury to consumers resulting from Defendants'

violations of the FTC Act and the Franchise Rule,

including but not limited to, rescission of contracts,

the :re : f : ix :ndd of monies pa id , and. the d :isgo:rgEa rrnen .t o f ill-

gottengotten monies ;

4 . Disgorge the assets and funds held by Relief Defendant ;

and

13 . Award Plaintiff the costs of bxinging this action, as

well as such other and. additional relief as the Court

may determine to be :justt grid proper .,

Dated : December 4, 2006

] zesp,=ct. i:ull.y submitted,

WILL :L .AN[ ]3 LLMENTIiA:L
(a ,EI1fF]3ALi C-+Jt;€Ì 1 , 3:EL

----- i f --------------! ------- ~ ~ ~ ~ --
HAROLD E . KIRTZ
Georgia Bar Number

404-656-1357 (telephone)
~,

E3AV I WR. .i : C
Georgia, Bar Nurrber 642668

4104-656- 1364 (telephone)
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404-656-1358 (telephone)

A'I`TC) R]'VEY:; FOR PLAINTIFF'
FEDERAL TRADE COM4ISSION
225 Peachtree Street
Suite 1501)
Atlanta , Georgia 30303
404-656-1379 (fax~
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