DI SSENTI NG STATEMENT OF COWM SSI ONER MARY L. AZCUENAGA
in Time Warner Inc., File No. 961-0004

The Comm ssion today accepts for public comrent a proposed
consent agreenent to settle allegations that the proposed
acquisition by Tinme Warner Inc. (Time Warner) of Turner
Broadcasting System Inc. (Turner), and related agreenents with
Tel e- Communi cations, Inc. (TCl),! would be unlawful. Alleging
that this transaction violates the |law is possible only by
abandoni ng the rigor of the Comm ssion's usual analysis under
Section 7 of the Clayton Act. To reach this result, the mgjority
adopts a highly questionable market definition, ignores any
consideration of efficiencies and blindly assunmes difficulty of
entry in the antitrust sense in the face of overwhel m ng evi dence
to the contrary. The decision of the magjority also departs from
nore general principles of antitrust |aw by favoring conpetitors
over conpetition and contrived theory over facts.

The usual analysis of conpetitive effects under the |aw,
unl i ke the apparent analysis of the nmgjority, would take ful
account of the swirling forces of innovation and technol ogi cal

advances in this dynam c industry. Unfortunately, the conplaint

!'Liberty Media Corporation, a wholly-owned subsidiary of
TCl, also is naned in the conplaint and order. For sinplicity,
references in this statenment to TCl include Liberty.



and the underlying theories on which the proposed order is based
do not begin to satisfy the rigorous standard for nerger anal ysis
that this agency has applied for years. |Instead, the majority
enpl oys a | ooser standard for liability and a regul atory order
that threatens the likely efficiencies fromthe transaction.
Havi ng found no reason to relax our standards of analysis for

this case, | cannot agree that the order is warranted.

Product Mar ket

We focus in nerger analysis on the likelihood that the
transaction will create or enhance the ability to exercise market
power, i.e., raise prices. The first step usually is to exam ne
whet her the merging firnms sell products that are substitutes for
one another to see if there is a horizontal conpetitive overl ap.
This is inportant in a case based on a theory of unilateral
anticonpetitive effects, as this one is, because according to the
nmer ger gui delines, the theory depends on the factual assunption
that the products of the nerging firns are the first and second

choi ces for consumers.?

2 1992 Horizontal Merger Quidelines § 2.2. The theory is
that when the post-nerger firmraises the price on product A or
on products A and B, sales |ost due to the price increase on the
first-choice product (A) will be diverted to the second-choice
product (B). The price increase is unlikely to be profitable
unl ess a significant share of consuners regard the products of
the nerged firmas their first and second choi ces.



In this case, it could be argued that fromthe perspective
of cable system operators and ot her nultichannel video program
di stributors (MVPDs), who are purchasers of progranmmi ng services,
all network services are substitutes. This is the horizontal
conpetitive overlap that is alleged in the conplaint.?

One problemwi th the alleged all-programm ng market is that
basi c services (such as Turner's CNN) and prem um servi ces (such
as Tine Warner's HBO) are not substitutes along the usual
di mensi ons of conpetition. Most significantly, they do not
conpete on price. CNNis sold to WPDs for a fee per subscriber
that is on average | ess than one-tenth of the average price for
HBO, and it is resold as part of a package of basic services for
an inclusive fee. HBOis sold at whol esale for nore than ten
times as nmuch; it is resold to consuners on an a la carte basis
or in a package with other prem um services, and a subscription
to basic service usually is a prerequisite. It is highly
unlikely that a cable operator, to avoid a price increase, would
drop a basic channel and replace it with a significantly nore
expensi ve prem um channel. Furthernore, cable system operators
tell us that when the price for basic cable services increases,
consuners drop pay services, suggesting that at |east at the
retail |evel these goods are conpl enentary, rather than
substitutes for one another.

Anot her possible argunent is that CNN and HBO shoul d be in

® Conplaint T 24.



t he sane product market because, fromthe cable operator's
perspective, each is "necessary to attract and retain a
significant percentage of their subscribers."* |f CNN and HBO
were substitutes in this sense, we would expect to see cable
system operators playing them agai nst one another to win price
concessions in negotiations with programm ng sellers, but there
is no evidence that they have been used this way, and cable
system operators have told us that basic and prem um channel s do
not conpete on price.> There are closer substitutes, in terns of
price and content, for CNN (in the basic tier) and for HBO (in
the premumtier).

| am not persuaded that the product nmarket alleged in the
conplaint could be sustained. The products of Tine Warner and
Turner are not the first and second choi ces for consuners (or
cabl e system operators or other MVPDs), and there are no ot her

hori zontal overlaps warranting enforcenent action in any other

* Conplaint 7 11.4 &111.9. To the extent that each
network (CNN and HBO) is viewed as "necessary" to attract
subscribers, as alleged in the conplaint, each woul d appear to
have market power quite independent of the proposed transaction
and of each other.

> |f the market includes prenmum cable channels, it
probably ought also to include video cassette rentals, which
constrain the pricing of prem um channels. Federal
Communi cat i ons Commi ssion, Second Annual Report on the Status of
Competition in the Market for the Delivery of Video Programm ng
1 121 (Dec. 7, 1995) (hereafter "FCC Report"). If the theory is
t hat HBO and CNN conpete for channel space, the market probably
shoul d i nclude over-the-air broadcast networks, at least to the
extent that they can obtain cable channel space as the price for
retransm ssion rights.



cabl e progranmi ng market.® Under these circunmstances, it woul d

seem appropriate to withdraw t he proposed conpl ai nt.

Entry
The proposed conplaint alleges that entry is difficult and
unlikely.” This is an astonishing allegation, given the anount
of entry in the cable programm ng market. The nunber of cable
progranmm ng services increased from 106 to 129 in 1995, according
to the FCC.® One source reported thirty national 24-hour

channel s expected to | aunch this year,?®

and anot her recently
identified seventy-three networks "on the |aunch pad" for 1996.'°
That adds up to between fifty-three and ni nety-six new and
announced networks in two years. Another source |isted 141

nati onal 24-hour cabl e networks | aunched or announced between

January 1993 and March 1996. "

® In the two product nmarkets nost likely to be sustained

under the |aw, basic cable services and prem um cabl e servi ces,
the transaction falls within safe harbors described in the 1992
Mer ger Cui del i nes.

" Conplaint 7 33-35.
8 FCC Report T 10.

® National Cable Tel evision Association, Cable Tel evision
Devel opnents 103-17 (Fall 1995).

10 "On the Launch Pad," Cable Wirld, April 29, 1996, at 143;
see also Cabl evision, Jan. 22, 1996, at 54 (98 announced services
wi th expected | aunches in 1996).

B "A Wio's Who of New Nets," Cablevision, April 15, 1996
(Speci al Supp.) at 27A-44A (as of March 28, 1996, 163 new
net wor ks when regi onal, pay-per-view and interactive services are
i ncl uded) .




This does not nean that entry is easy or inexpensive. Not
all the channels that have announced will [aunch a service, and
not all those that launch will succeed.'* But sone of themwill.
Sonme recent entrants include CNNfn (Decenber 1995), Nick at Nite
(April 1996), Ms/NBC (July 1996) and the History Channel (January
1995). " The Fox network plans to launch a third 24-hour news
channel , and Westinghouse and CBS Entertai nnent recently
announced that they will |aunch a new entertai nnent and
i nformati on cabl e channel, Eye on People, in March 1997.' The
fact of so nmuch ongoing entry indicates that entry should be
regarded as virtually i medi ate.

New net wor ks need not be successful or even |aunched before
t hey can exert significant conpetitive pressure. Announced
| aunches can affect pricing inmediately. The [aunch of Ms/ NBC
and the announcenent of Fox's cabl e news channel already may have
affected the incunbent all-news channel, CNN, because cable

system operators can credibly threaten to switch to one of the

12 "The stam na and pocket-depth of backers of new pl ayers
[ networks] still remain key factors for survival. However,
distribution is still the name of the gane."” Cabl evision, Apri
15, 1996 (Special Supp.), at 3A

3 Carter, "For History on Cable, the Tine Has Arrived,"
N.Y. Tinmes, May 20, 1996, at D1. The article reported that the
Hi story Channel began in January 1995 with one mllion
subscri bers, reached 8 mllion subscribers by the end of the year
and by May 1996 was seen in 18 mllion hones.

4 Carnody, "The TV Channel," The Washi ngton Post, Aug. 21,
1996, at D12.




new news networks in negotiations to renew CNN. *°

Any constraint on cabl e channel capacity does not appear to
be deterring entry of new networks. 1Indeed, the anmobunt of entry
that is occurring apparently reflects confidence that channel
capacity will expand, for exanple, by digital technology. 1In
addition, alternative M/PDs, such as Direct Broadcast Satellite
(DBS), may provide a |aunching pad for new networks.'® For
exanple, CNNfn was |aunched in 1995 with 4 to 5 mllion
househol ds, divi ded between DBS and cabl e.

Nor should we ignore significant technol ogical changes in
video distribution that are affecting cable progranm ng. One
such change is the devel opnment and commerci ali zati on of new
di stribution methods that can provide alternatives for both cable
programmers and subscribers. DBS is one exanple. Wth digital
capability, DBS can provide hundreds of channels to subscribers.
By Septenber 1995, DBS was available in all forty-eight
contiguous states and Al aska.' In April 1996, DBS had 2.4

mllion custonmers; in August 1996, DBS had 3.34 million

 This is the kind of conpetition we would expect to see

bet ween cabl e networks that are substitutes for one another and
the kind of conpetition that is non-existent between CNN and HBO
* The entry of alternative MVPD technol ogi es may put

conpetitive pressure on cable systemoperators to expand capacity
nore quickly. See "The Birth of Networks," Cabl evision (Special
Supp. April 15, 1996), at 8A (cable systemoperators "don't want
DBS and the telcos to pick up the services of tonorrow while they
are being overly arrogant about their capacity").

" FCC Report T 49.



subscri bers® (conpared to 62 million cable custoners in the
U S.). AT&T recently invested $137.5 nmillion in DirecTV, a DBS
provi der, began to sell satellite dishes and programring to its
| ong di stance customers in four markets, and reportedly plans to
expand to the rest of the country in Septenber 1996.% EchoStar
and Al phaStar both have | aunched new DBS services, and M
Communi cation and News Corp. have announced a partnership to
enter DBS.?° Sone industry analysts predict that DBS will serve
15 million subscribers by 2000.%

Digital technol ogy, which would expand cable capacity to as
many as 500 channels, is another inportant devel opnent. DBS
al ready uses digital technol ogy, and sone cable operators plan to
begin providing digital service later this year. D scovery
Communi cations (The Di scovery Channel) has announced that it wll
| aunch four new progranm ng services designed for digital boxes

intime for TCl's "digital box rollout” this fall.?® (Even

5 DBS Digest, Aug. 22, 1996 (http://ww.dbsdi sh. com
dbsdata. htm (Sept. 5, 1996)).

¥ See Breznick, "Crowded Skies," Cable Wirld (April 29,
1996) (http://ww. nedi acentral .conm nagazi nes/ Cabl eWor | d/ News96/
1996042913. ht n1 539128 (Sept. 3, 1996); see also N.Y. Tines, July
14, 1996, at 23 (AT&T full page ad for digital satellite system
DirecTV and USSB); USA Today, Aug. 20, 1996, at 5D (DI SH Network
full page ad for digital satellite system and channel s).

2 Breznick, "Crowded Skies," Cable Wirld, April 29, 1996
(http://ww. medi acentral . coml nagazi nes/ Cabl eWor | d/ News96/ 19960429
13. ht m 539128 (Sept. 3, 1996)).
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See id.

2 Katz, "Discovery CGoes Digital," Miltichannel News Digest,
Sept. 3, 1996 ("The new networks . . . will launch Cct. 22 in




wi thout digital service, cable systens have continued to upgrade
their capacity; in 1994, about 64% of cable systens offered
thirty to fifty-three channels, and nore than 14% offered fifty-
four or nore channels.®) Local tel ephone conpani es have entered
as distributors via video dialtone, MVDS* and cabl e systens, and
the telcos are exploring additional ways to enter video
distribution markets. Digital conpression and advanced
tel evi sion technol ogies could nake it possible for multiple
prograns to be broadcast over a single over-the-air broadcast

5

channel . > When these devel opnents will be fully realized is

open to debate, but it is clear that they are on the way and

order to be included in Tel e-Comuni cations Inc.'s digital box
rollout in Hartford, Conn.") (http://ww. multichannel.con di gest.
htm (Sept. 5, 1996)).

% FCC Report at B-2 (Table 3).

2  MVDS stands for nultichannel nultipoint distribution
service, a type of wireless cable. See FCC Report at {Y 68-85.
| ndustry observers project that MVMDS will serve nore than 2
mllion subscribers in 1997 and grow nore than 280% bet ween 1995
and 1998. FCC Report | 71.

% FCC Report T 116.



affecting conpetition. According to one trade association
official, cable operators are responding to conpetition by
"upgrading their infrastructures with fiber optics and digital
conpression technol ogi es to boost channel capacity .
What's nore, cable operators are busily trying to polish their
images with a public that has |long regi stered gripes over
pricing, customer service and programm ng choice."?®

Ongoing entry in programm ng suggests that no program seller
could maintain an anticonpetitive price increase and, therefore,
there is no basis for liability under Section 7 of the C ayton
Act. Changes in the video distribution market will put
addi ti onal pressure on both cable systens and programmi ng
providers to be conpetitive by providing quality programm ng at

reasonabl e prices. The quality and quantity of entry in the

i ndustry warrants di smssal of the conplaint.

Hori zontal Theory of Liability
The proposed conplaint alleges that Tine Warner will be able
to exploit its ownership of HBO and the Turner basic channels by
"bundl i ng" Turner networks with HBO, that is, by selling them as

7

a package.?” As a basis for liability in a nerger case, this

% Pendl eton, "Keeping Up Wth Cable Conpetition," Cable
Wrld, April 29, 1996, at 158.

' Conplaint T 38a.



appears to be without precedent.? Bundling is not always
anticonpetitive, and one problemw th the theory is that we
cannot predict when it will be anticonpetitive.? Bundling can
be used to transfer narket power fromthe "tying" product to the
"tied" product, but it also is used in many industries as a neans
of discounting. Popular cable networks, for exanple, have been
sold in a package at a discount fromthe single product price.
This can be a way for a programrer to encourage cable system
operators to carry nmultiple networks and achi eve cross-pronotion
anong the networks in the package. Even if it seemed nore likely
t han not that Time Warner woul d bundl e HBO with Turner networks
after the nerger, we could not a priori identify this as an
anticonpetitive effect.

The alleged violation rests on a theory that the acquisition
rai ses the potential for unlawful tying. To the best of ny
know edge, Section 7 of the C ayton Act has never been extended
to such a situation. There are two reasons not to adopt the
theory here. First, challenging the nere potential to engage in

such conduct appears to fall short of the "reasonabl e

# Cf. Heublein, Inc., 96 F.T.C. 385, 596-99 (1980)
(rejecting a claimof violation based on | everaging).

# See Winston, "Tying, Foreclosure, and Exclusion," 80 Am
Econ. Rev. 837, 855-56 (1990) (tying can be exclusionary, but
"even in the sinple nodels considered [in the article], which
i gnore a nunber of other possible notivations for the practi ce,
the inmpact of this exclusion on welfare is uncertain. This fact,
conbined with the difficulty of sorting out the |everage-based
i nstances of tying from other cases, nmakes the specification of a
practical |legal standard extrenmely difficult.").



probability" standard under Section 7 of the Clayton Act. W do
not seek to enjoin nmergers on the nmere possibility that firnms in
the industry may | ater choose to engage in unlawful conduct. It
is difficult to imagine a nmerger that could not be enjoined if
"mere possibility" of unlawful conduct were the standard. Here,
the likelihood of anticonpetitive effects is even nore renoved,
because tying, the conduct that m ght possibly occur, in turn

m ght or m ght not prove to be unlawful. Second, anticonpetitive
tying is unlawful, and Tine Warner would face private |aw suits
and agency enforcenent action for such conduct.

The proposed renedy for the alleged bundling is to prohibit
it,* with no attenpt to distinguish efficient bundling from
anticonpetitive bundling.® Assunming liability on the basis of
an anticonpetitive horizontal overlap, the obvious renedy woul d
be to enjoin the transaction or require the divestiture of HBO
Divestiture is a sinple, easily reviewabl e and conpl ete renedy
for an anticonpetitive horizontal overlap. The weakness of the
Comm ssion's case seens to be the only inpedinent to inposing
that remedy here.

Vertical Theories

The conpl aint also alleges two vertical theories of

0 Oder | V.

% Al though the proposed order would pernit any bundling
that Time Warner or Turner could have inpl enented i ndependently
before the nerger, the reason for this distinction appears
unrel ated to distinguishing between pro- and anti-conpetitive
bundl i ng.



conpetitive harm The first is foreclosure of unaffiliated
programming from Time Warner and TCl cable systens.* The second
is anticonpetitive price discrimnation agai nst conpeti ng M/PDs
in the sale of cable programming.* Neither of these alleged

out cones appears particularly likely.

For ecl osure

Ti me Warner cannot foreclose the programm ng narket by
refusing carriage on its cable system because Tinme Warner has
| ess than 20% of cable subscribers in the United States. Even if
TCl were willing to join in an attenpt to barricade progranm ng
produced by others fromdistribution, TClI and Time Warner
t oget her control |ess than 50% of the cable subscribers in the
country. In that case, entry of programm ng via cable m ght be
nor e expensive (because of the costs of obtaining carriage on a
nunber of snmaller systens), but it need not be foreclosed. And
even if Tinme Warner and TCl together controlled a greater share
of cable systens, the availability of alternative distributors of
vi deo programm ng and the technol ogi cal advances that are
expandi ng cabl e channel capacity make foreclosure as a result of
this transaction inprobabl e.

The foreclosure theory also is inconsistent with the

incentives of the market. Cable system operators want nore and

¥  Conplaint T 38b.
¥ Conplaint T 38c.



better programm ng, to woo and wi n subscribers. To support their
cabl e systens, Tinme Warner and TCl nust satisfy their subscribers
by providing programm ng that subscribers want at reasonable
prices. @G ven conpeting distributors and expandi ng channe
capacity, neither of themlikely would find it profitable to
attenpt to exclude new progranmm ng.

TCl as a sharehol der of Tinme Warner, as the transaction has
been proposed to us (with a mnority share of less than 10%,
woul d have no greater incentive than it had as a 23% shar ehol der
of Turner to protect Turner progranmm ng from conpetitive entry.
| ndeed, TCl’s incentive to protect Turner programmng would
appear to be dimnished.®* |If TCl's interest in Tine Warner
increased, it stands to reason that TCl's interest in the well-
bei ng of the Turner networks also would increase. But it is
inmportant to remenber that TCl's principal source of incone is
its cable operations, and its share of Time Warner profits from
Turner programm ng woul d be insufficient incentive for TCl to
jeopardize its cable business.® It may be that TCl coul d
acquire an interest in Tinme Warner that could have

anticonpetitive consequences, but the Conm ssion should anal yze

%  Turner progranm ng woul d account for only part of TCl's
interest in Tinme Warner.

¥ Even if its share of Tine Warner were increased to 18%
TCl's interest in the conbined Tinme Warner/ Turner cash fl ow woul d
be only slightly greater than TCl's pre-transaction interest in
Turner cash flow, and it would still anmount to only an
insignificant fraction of the cash flow generated by TCl's cable
oper at i ons.



that transaction when and if TCl increases its holdings. The
di vestiture requirenment inposed by the order® is not warranted
at this tine.

Anot her aspect of the foreclosure theory alleged in the
conplaint is a carriage agreenent (programrng service agreenent
or PSA) between TClI and Turner. Under the PSA, TCl would carry
certain Turner networks for twenty years, at a discount fromthe
average price at which Tine Warner sells the Turner networks to
ot her cable operators. The conplaint alleges that TCl's
obl i gati ons under the PSA would dimnish its incentives and
ability to carry programm ng that conpetes with Turner
programmi ng, > which in turn would raise barriers to entry for
unaffiliated programm ng. The increased difficulty of entry, so
the theory goes, would in turn enable Tinme Warner to raise the
price of Turner progranm ng sold to cable operators and ot her
MVPDs. It is hard to see that the PSA woul d have anticonpetitive
effects. TCl already has contracts with Turner that provide for
mandatory carriage of CNN and TNT, and TCl is likely to continue
to carry these programm ng networks for the foreseeable future.®
The current agreenents do not raise antitrust issues, and the PSA

rai ses no new ones. Any theoretical bottleneck on existing

¥ Oder 711 &I1I1.
% Conplaint T 38b(2).

¥ Cable systemoperators like to keep their subscribers
happy, and subscribers do not |ike to have popul ar progranm ng
cancel | ed.



systens woul d be even further renoved by the tine the carriage
requi renents under the PSA woul d have becone effective (when

exi sting carriage commtnents expire), because technol ogi cal
changes will have expanded cabl e channel capacity and alternative
MVPDs wi || have expanded their subscribership. The PSA coul d
even give TCl incentives to encourage the entry of new
programm ng to conpete with Time Warner's progranm ng and keep
TCl's costs down.* The PSA woul d have afforded Time Warner |ong
termcarriage for the Turner networks, given TCl long term
progranmm ng comritnents with sone price protection, and
elimnated the costs of renegotiating a nunber of existing
Turner/ TCl carriage agreenents as they expire. These are
efficiencies. No conpelling reason has been advanced for
requiring that the carriage agreenment be cancell ed. *

In addition to divestiture by TCI of its Tine Warner shares
and cancell ation of the TCl/ Turner carriage agreenent, the
proposed renedies for the all eged foreclosure include:

(1) antidiscrimnation provisions by which Tinme Warner nust abide
in dealing with program providers;* (2) recordkeeping

requirenents to police conpliance with the antidiscrimnation

¥ Under the "industry average price" provision of the PSA,

Time Warner could raise price to TCl by increasing the price it
charges other MWPDs. TClI could encourage entry to defeat any
attenpt by Time Warner to increase price.

© See Order T IV. There would appear to be even |ess
justification for cancelling the PSA after TCl has been required
either to divest or to cap its shareholdings in Tinme Wrner.

L Oder § VII.



provision;* and (3) a requirenent that Tinme Warner carry "at
| east one | ndependent Adverti sing-Supported News and I nformation

Nat i onal Vi deo Progranmi ng Service."*

These renedi al provisions
are unnecessary, and they may be harnful

Paragraph VIl of the proposed order, the antidiscrimnation
provi sion, seeks to protect unaffiliated programm ng vendors from
exploitation and discrimnation by Time Warner. The order
provision is taken al nost verbatimfroma regul ation of the
Federal Conmunications Conmission.* It is highly unusual, to
say the least, for an order of the FTC to require conpliance with
a |law enforced by another federal agency, and it is unclear what
expertise we mght bring to the process of assuring such
conpliance. Although a requirenment to obey existing | aw and FCC
regul ati ons may not appear to burden Tinme Warner unduly, the
addi ti onal burden of conplying with the FTC order may be costly
for both Time Warner and the FTC. In addition to inposing
ext ensi ve recordkeepi ng requirenents,* the order apparently
woul d create another forum for unhappy progranmers, who could

seek to instigate an FTC i nvestigation of Time Warner's

conpliance with the order, instead of or in addition to citing

2 Order T VII.

® Oder 7 IX

“ See 47 C.F.R § 76.1301(a)-(c).

*  The recordkeeping requirenent may sinply replicate an FCC

requi renent and perhaps inpose no additional costs on Tine
V\ar ner .



t he sane conduct in a conplaint filed with and adjudi cated by the
FCC.* The burden of attenpting to enforce conpliance with FCC
regul ations is one that this agency need not and shoul d not
assune.

Par agraph 1 X of the proposed order requires Tine Warner to
carry an i ndependent all-news channel (presumably MS/ NBC or the
antici pated Fox all-news channel). This requirenent is entirely
unwarranted. A duty to deal m ght be appropriate on a sufficient
showing if Time Warner were a nonopolist. But with less than 20%
of cable subscribers in the United States, Tinme Warner is neither
a nonopol i st nor an "essential facility" in cable distribution.?
CNN, the apparent target of the FTC sponsored entry, also is not
a nonopolist but is one of nany cabl e programm ng services in the
al |l -programm ng narket alleged in the conplaint. Cdearly, CNN
al so is one of many sources of news and information readily
avai lable to the public, although this is not a market alleged in
the conplaint. Antitrust |law, properly applied, provides no
justification whatsoever for the governnent to help establish a
conpetitor for CNN. Nor is there any apparent reason, other than

the circular reason that it would be hel pful to them why

% See 47 CF.R § 76.1302. The FCC nay nandate carri age
and i npose prices, terns and other conditions of carriage.

“ Even in New York City, undoubtedly an inportant nedia
mar ket, avail abl e data indicate that Tinme Warner apparently
serves only about one-quarter of cable households. See
Cabl evi si on, May 13, 1996, at 57; April 29, 1996, at 131 (Tine
Warner has about 1.1 million subscribers in New York, which has
about 4.5 mllion cable households). W do not have data about
alternative MVPD subscribers in the New York area.




M crosoft, NBC, or Rupert Mirdoch's Fox needs a hel pi ng hand from
the FTC in their new programm ng endeavors. CNN and ot her
program networ ks did not obtain carriage mandated by the FTC when
t hey | aunched; why should the Comm ssion nowtilt the playing

field in favor of other entrants?

Price D scrimnation

The conpl aint alleges that Time Warner could
discrimnatorily raise the prices of programmng services to its
MVPD rivals,* presumably to protect its cable operations from
conpetition. This theory assunes that Tinme Warner has market
power in the all-cable programm ng narket. As discussed above,
however, there are reasons to think that the alleged all-cable
progranmm ng market woul d not be sustained, and entry into cable
programm ng i s wi despread and, because of the volune of entry,
i mredi ate. Under those circunstances, it appears not only not
likely but virtually inconceivable that Tine Warner could sustain
any attenpt to exercise market power in the all-cable progranm ng
mar ket .

What ever the nerits of the theory in this case, however,
di scrim nati on agai nst conpeting MVPDs in price or other terns of

sal e of programming is prohibited by federal statute® and by FCC

“®  Conplaint T 38c.
9 47 U.S.C. A 8 548.



regul ations, *°

and the FCC provides a forumto adjudicate
conplaints of this nature. Unfortunately, the majority is not

content to | eave policing of telecomunications to the FCC.

% 47 C.F.R 88 76.1000 - 76.1002.



Par agraph VI of the proposed order addresses the alleged
violation in the following way: (1) it requires Tinme Warner to
provi de Turner programmi ng to conpeting MVPDs on request; and
(2) it establishes a fornula for determning the prices that Tine
Warner can charge MVPDs for Turner progranming in areas in which
Ti me Warner cable systens and the MVPDs conpete. The provision
is inconsistent with two antitrust principles: Antitrust
traditionally does not inpose a duty to deal absent nonopoly,
whi ch does not exist here, and antitrust traditionally has not
viewed price regulation as an appropriate renedy for market
power. Indeed, price regulation usually is seen as antithetical
to antitrust.

Al t hough Paragraph VI ostensibly has the sane
nondi scrim nation goal as federal telecommunications |aw and FCC
regul ations, the bright Iine standard in the proposed order for
determ ning a nondiscrimnatory price fails to take account of
t he circunstances Congress has identified in which price
di fferences could be justified, such as, for exanple, cost
di fferences, econom es of scale or "other direct and legitimte
econoni ¢ benefits reasonably attributable to the nunber of
subscribers serviced by the distributor."> These are
significant om ssions, particularly for an agency that has taken
pride inits mssion to prevent unfair nmethods of conpetition.

There is no apparent reason or authority for creating this

8 47 U.S.C. A 8 548(c)(2)(B)(i)-(iii).



exception to a congressional mandate. To the extent that the
proposed order creates a regulatory schene different fromthat
afforded by the FCC, disgruntled MVPDs may find it to their
advant age to seek sanctions against Time Warner at the FTC. *?
This is likely to be costly for the FTC and for Tinme Warner, and
the differential schene of regulation also could inpose other,

unf oreseen costs on the industry.

Efficiencies

As far as | can tell, the proposed consent order entirely
ignores the likely efficiencies of the proposed transaction. The
potential vertical efficiencies include nore and better
progranmm ng options for consuners and reduced transaction costs
for the nmerging firnms. The potential horizontal efficiencies
i ncl ude savings fromthe integration of overl appi ng operations
and of filmand animation libraries. For nmany years, the
Conmi ssi on has devoted considerable tinme and effort to
identifying and evaluating efficiencies that may result from
proposed nergers and acquisitions. Although cogni zabl e
ef ficiencies occur less frequently than one m ght expect, the
Comm ssion has not stinted in its efforts to give every possible
consideration to efficiencies. That nmakes the apparent

disinterest in the potential efficiencies of this transaction

2 Most peopl e outside the FTC and the FCC al ready confuse
the two agencies. Surely we do not want to contribute to this
conf usi on.



deci dedl y odd.

| ndustry Conpl aints

We have heard many expressions of concern about the proposed
transaction. Cable system operators and alternative MVPDs have
been concerned about the price and availability of progranm ng
fromTime Warner after the acquisition. Program providers have
been concerned about access to Tine Warner's cable system These
are under st andabl e concerns, and I am synpathetic to them To
the extent that these industry nmenbers want assured supply or
access and protected prices, however, this is the wong agency to
help them Because Tine Warner cannot foreclose either |evel of
service and is neither a nonopolist nor an "essential facility”
in the programm ng market or in cable services, there would
appear to be no basis in antitrust for the access requirenents
i nposed in the order.

The Federal Conmuni cations Conm ssion is the agency charged
by Congress with regulating the tel ecomruni cations industry, and
the FCC already has rules in place prohibiting discrmnatory
prices and practices. Wile there nay be little harmin
requiring Time Warner to conply with conmmuni cations |aw, there
also is little justification for this agency to undertake the
task. To the extent that the proposed consent order offers a
standard different fromthat pronul gated by Congress and the FCC,

it arguably is inconsistent with the will of Congress. To the



extent that the proposed consent order would offer a nore

attractive remedy for conplaints fromdi sfavored conpetitors and
custoners of Time Warner, they are nore likely to turn to us than
to the FCC. There is nmuch to be said for having the FTC confine

itself to FTC matters, leaving FCC natters to the FCC

The proposed order should be rejected.



